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SUNSHINE ACT MEETINGS. 17627 


PRESIDENT’S COMMISSION ON FOREIGN 
LANGUAGE AND INTERNATIONAL STUDIES 

Executive order... 17457 

HEALTH BENEFITS PLANS 

HEW/PHS amends regulations on health maintenance organi¬ 
zations with respect to employees’ health benefit plans; effec¬ 
tive 4-25-78 (Part II of this issue). . . 17682 

NATIONAL SCHOOL LUNCH PROGRAM 

USDA/FNS propose regulations regarding the sale of foods in 
competition with lunches served under the program; com¬ 
ments by 6-9-78. 17476 


BLACK LUNG BENEFITS 

Labor/ESA proposes standards for determining coal miners' 
total disability or death due to black lung disease; public 
hearings on 6-14, 6-15, and 6-21-78; comments by 6-26-78 

(Part IV of this issue). 17722 

Labor/ESA proposes procedures for the processing of pend¬ 
ing and denied claims; comments by 5-25-78 (Part IV of this 

issue). 17765 

Labor/ESA proposes to revise regulations to establish com¬ 
prehensive procedures for handling and adjudication of claims; 
comments by 5-25-78 (Part IV of this issue). 17732 

MINE SAFETY AND HEALTH 

Labor/MSHA publishes interpretative bulletin. 17546 

VETERANS’ BENEFITS 

VA proposes recognition of organizations, attorneys and 
agents to assure qualified representation in benefit claims; 
comments by 5-25-78. ; . 17482 

FEDERAL EMPLOYEES HEALTH BENEFITS 

CSC proposes to correct certain inequities to improve adminis¬ 
tration of program; comments by 6-26-78. 17474 

PENSION AND WELFARE BENEFIT 
PROGRAMS 

Labor/PWBP adopts interim regulations governing requests by 
participants, beneficiaries or fiduciaries for the Secretary of 
Labor to exercise enforcement authority; effective 1-1-75; 
comments by 6-26-78. 17470 

FEDERAL SAVINGS AND LOAN SYSTEM 

FHLBB adopts amendments concerning high ratio loans; ef¬ 
fective 5-26-78. 17464 

SAVINGS AND LOAN ASSOCIATIONS 

FHLBB proposes amendments concerning liquidity and con¬ 
centration of bank deposits; comments by 5-26-78. 17479 


CONTINUED INSIDE 






































AGENCY PUBLICATION ON ASSIGNED DAYS OF THE WEEK 

The following agencies have agreed to publish all documents on two assigned days of the week (Monday/ 
Thursday or Tuesday/Friday). This is a voluntary program. (SeeOFR notice 41 FR 32914, August 6, 1976.) 


Monday 

Tuesday 

Wednesday 

Thursday 

Friday 

DOT/COAST GUARD 

USDA/ASCS 


DOT/COAST GUARD 

USDA/ASCS 

DOT/NHTSA 

USDA/APHIS 


DOT/NHTSA 

USDA/APHIS 

DOT/FAA 

USDA/FNS 


DOT/FAA 

USDA/FNS 

DOT/OHMO 

USDA/FSQS 


DOT/OHMO 

USDA/FSQS 

DOT/OPSO 

USDA/REA 


DOT/OPSO 

USDA/REA 


CSC 



CSC 


LABOR 



LABOR 


HEW/ADAMHA 



HEW/ADAMHA 


HEW/CDC 



HEW/CDC 


HEW/FDA 



HEW/FDA 


HEW/HRA 



HEW/HRA 

- 

HEW/HSA 



HEW/HSA 


HEW/NIH 



HEW/NIH 


HEW/PHS 



HEW/PHS 


Documents normally scheduled for publication on a day that will be a Federal holiday will be published the 
next work day following the holiday. 

Comments on this program are still invited. Comments should be submitted to the Day-of-the-Week Program 
Coordinator, Office of the Federal Register, National Archives and Records Service, General Services Adminis¬ 
tration, Washington, D.C. 20408. 


ATTENTION: For questions, corrections, or requests for information please see the list of telephone numbers 
appearing on opposite page. 
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t Published daily, Monday through Friday (no publication on Saturdays. Sundays, or on official Federal 

& holidays), by the Office of the Federal Register, National Archives and Records Service. General Services 
Administration. Washington. D.C. 20408. under the Federal Register Act (49 Stat. 500. as amended; 44 U.S.C.. 
H Ch. 15) and the regulations of the Administrative Committee of the Federal Register (1 CFR Ch. I). Distribution 
\ is made only by the Superintendent of Documents, U.S. Government Printing Office, Washington, D.C. 20402. 

The Federal Register provides a uniform system for making available to the public regulations and legal notices issued 
by Federal agencies. These include Presidential proclamations and Executive orders and Federal agency documents having 
general applicability and legal effect, documents required to be published by Act of Congress and other Federal agency 
documents of public interest. Documents are on file for public inspection in the Office of the Federal Register the day before 
they are published, unless earlier filing is requested by the issuing agency. 

The Federal Register will be furnished by mall to subscribers, free of postage, for $5.00 per month or $50 per year, payable 
in advance. The charge for individual copies is 75 cents for each issue, or 75 cents for each group of pages as actually bound. 
Remit check or money order, made payable to the Superintendent of Documents, U.S. Government Printing Office, Washington. 
D.C. 20402. 

There are no restrictions on the republication of material appearing in the Federal Register. 
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INFORMATION AND ASSISTANCE 


Questions and requests for specific information may be directed to the following numbers. General inquiries may be 
made by dialing 202-523-5240. 


FEDERAL REGISTER, Daily Issue: 

Subscription orders (GPO). 202-783-3238 

Subscription problems (GPO). 202-275-3050 

"Dial - a - Reg" (recorded sum¬ 
mary of highlighted documents 
appearing in next day's issue). 

Washington, D.C. 202-523-5022 

Chicago, III. 312-663-0884 

Scheduling of documents for 523-3187 

publication. 

Photo copies of documents appear- 523-5240 

ing in the Federal Register. 

Corrections. 523-5237 

Public Inspection Desk. 523-5215 

Finding Aids. 523-5227 

Public Briefings: “How To Use the 523-3517 

Federal Register." 

Code of Federal Regulations (CFR).. 523-3419 

523-3517 

Finding Aids. 523-5227 


PRESIDENTIAL PAPERS: 

Executive Orders and Proclama- 523-5233 

tions. 

Weekly Compilation of Presidential 523-5235 

Documents. 

Public Papers of the Presidents. 523-5235 

Index. 523-5235 

PUBLIC LAWS: 

Public Law dates and numbers. 523-5266 

523-5282 

Slip Laws. 523-5266 

523-5282 

U.S. Statutes at Large. 523-5266 

523-5282 

Index .. 523-5266 

523-5282 

U.S. Government Manual. 523-5230 

Automation . 523-3408 

Special Projects. 523-4534 


HIGHLIGHTS—Continued 


FEDERAL PRISONERS 

Justice/U.S. Parole Commission eliminates rule regarding pa¬ 
roling, recommitting, and supervising federal prisoners: effec¬ 
tive 5-25-78 .. 17470 

RAILROAD SAFETY 

DOT/FRA amends emergency order on removal of high car¬ 
bon cast steel wheels from service: effective 4-25-78. 17472 

WATER POLLUTION CONTROL 

EPA proposes changes in regulations governing grants for 
construction of publicly-owned treatment works: comments by 

6-9-78 (Part III of this issue). 17689 

EPA implements regulations making funds available allowing 
states to manage construction grant program, and hire and 
train staff; effective 4-25-78; comments by 6-9-78 (Part III of 

this issue). 17697 

EPA implements amendments affecting the wastewater treat¬ 
ment works construction grant program; effective 4-25-78; 
comments by 6-9-78 (Part III of this issue). 17716 

DISCHARGES INTO MARINE WATERS 

EPA proposes criteria and procedures which modify secondary 
treatment requirements; comments by 6-9-78. 17484 

MOBILE HOMES 

NCUA authorizes federal credit unions to make certain loans; 
effective 5-25-78. 17467 


GRAIN RESERVE 

USDA/CCC sets forth regulations governing the grain reserve 
program for 1976 and subsequent crops; effective 4-25-78 ... 17461 

GRAIN ORIENTED SILICON STEEL FROM 
ITALY 

Treasury/Customs initiates countervailing duty investigation; 
effective 4-25-78. 17560 


TRANSPORTATION OF GOODS 

ICC proposes rule regarding transportation of used household 
goods in connection with a pack-and-crate operation on behalf 


of the Department of Defense; comments by 6-26-78. 17509 

NEW ANIMAL DRUGS 

HEW/FDA approves safe and effective use of medicated 
chicken feed containing lasalocid and bacitracin; effective 
4-25-78. 17469 

VIRUSES, SERUMS, TOXINS, AND 
ANALOGOUS PRODUCTS 

USDA/APHIS proposes to update 11 sections of regulations 
for detecting extraneous viruses in Master Seed Virus; com¬ 
ments by 6-26-78. 17477 

NATIONAL REGISTER OF HISTORIC PLACES 

Interior/HCRS issues notification of pending nominations; 
comments by 5-5-78. 17543 

MEETINGS— 

Commerce/PTO: Public Advisory Committee for Trademark 

Affairs, 6-15-78. 17523 

CRC: Illinois Advisory Committee, 5-15-78. 17518 

Virginia Advisory Committee, 5-12-78. 17518 

DOE: Industry Working Party. 5-16 and 5-17-78. 17537 

HEW/FDA: Arthritis Advisory Committee, 5-18 and 5- 

19-78. 17542 

Panel on Review of Blood and Blood Derivative, 5-12 and 

5-13-78. 17540 

Secy: Board of Advisors to the Fund for the Improvement 

of Post-Secondary Education, 5-4 through 5-6-78. 17543 

Labor/BLS: Business Research Advisory Council, 5-10-78.. 17545 
Business Research Advisory Council’s Committee on 

Wages and Industrial Relations, 5-9-78. 17545 

Business Research Advisory Council’s Committee on 
Consumer and Wholesale Prices. 5-9-78. 17545 


iii 
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HIGHLIGHTS—Continued 


NFA and H: Federal Graphics Evaluation Advisory Panel, 

5-10-78. 17558 

National Council on the Humanities Advisory Committee. 

5-11 and 5-12-78. 17558 

Federal Council on the Arts and the Humanities. Arts and 
Artifacts Indemnity Panel, 5-22-78. 17558 

CHANGED MEETINGS— 

HEW/FDA: Panel on Review of Dentifrices and Dental Care 

Agents, 5-31 and 6-1-78. 17541 

NRC: Advisory Committee on Reactor Safeguards, 5-6-78. 17558 


State: Advisory Committee on Private International Law, 


5-18-78. 17560 

HEARINGS— 

Justice/LEAA: National Minority Advisory Council on Crimi¬ 
nal Justice, 5-15 and 5-16-78 . 17545 

SEPARATE PARTS OF THIS ISSUE 

Part II, HEW/PHS. 17681 

Partlll, EPA. 17689 

Part IV. Labor/ESA. 17721 


Part V, EPA..... 17775 


reminders 

(The items in this list were editorially compiled as an aid to Federal Register users. Inclusion or exclusion from this list has no legal 
significance. Since this list is intended as a reminder, it does not include effective dates that occur within 14 days of publication.) 


Rules Going Into Effect Today 

JUSTICE DEPARMENT 

Drug Enforcement Administration- 
Manufacture, distribution, dispensation, im¬ 
portation, or exportation of phencycli¬ 
dine; registration. 3359; 1-25-78 


List of Public Laws 


Note: No public bills which have become 
law were received by the Office of the Feder¬ 
al Register for inclusion in today's List of 
Public Laws. 

[Last listing: April 21. 1978] 
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THE PRESIDENT 

Executive Orders 
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Commission; establishment.... 17457 

EXECUTIVE AGENCIES 

AGRICULTURAL MARKETING SERVICE 

Rules 

Milk marketing orders: 

New England. 17459 

AGRICULTURE DEPARTMENT 

See Agricultural Marketing Serv¬ 
ice; Animal and Plant Health 
Inspection Service; Commod¬ 
ity Credit Corporation; Farm¬ 
ers Home Administration; 

Food and Nutrition Service; 

Soil Conservation Service. 

ALCOHOL, DRUG ABUSE, AND MENTAL 
HEALTH ADMINISTRATION 

Notices 

Rape Prevention and Control 
Advisory Committee; report 
availability. 17540 

ANIMAL AND PLANT HEALTH INSPECTION 
SERVICE 

Proposed Rules 

Viruses, serums, toxins, etc.: 

Master seed virus; extraneous 
viruses detection; test re¬ 


quirements; update. 17477 

Notices 

Environmental impact state¬ 
ment, Japanese Beetle. 17515 


ARTS AND HUMANITIES, NATIONAL 


FOUNDATION 

Notices 

Meetings: 

Arts and Artifacts Indemnity 

Panel. 17558 

Federal Graphics Evaluation 

Advisory Panel . 17558 

Humanities National Council 
Advisory Committee. 17558 


CIVIL AERONAUTICS BOARD 
Rules 

Free and reduced rate transpor¬ 
tation: 

Student fare availability to 
Guam, American Samoa, 
and Pacific Islands Trust 


Territory natives. 17467 

Notices 

Hearings , etc.: 

Frontier Airlines. Inc. 17516 

Ozark Air Lines, Inc. 17517 

United States/Carribbean 

passenger fares. 17516 

Wichita improved authority 
case, et al. 17517 


CIVIL RIGHTS COMMISSION 

Notices 

Meetings, State advisory com¬ 
mittees: 

Illinois. 17518 

Virginia. 17518 

CIVIL SERVICE COMMISSION 

Proposed Rules 

Health benefits program. Feder¬ 
al employees: 

Benefit limits, registration 
and enrollment changes, 


etc......... 17474 

Notices 

Health benefits program. Feder¬ 
al employees; open season; 
correction.... 17518 


COMMERCE DEPARTMENT 

See also Industry and Trade Ad¬ 
ministration; National Ocean¬ 
ic and Atmospheric Adminis¬ 
tration; Patent and Trade¬ 
mark Office. 

Notices 

Organization and functions: 

Product Standards Office. 17524 

COMMODITY CREDIT CORPORATION 
Rules 

Loan and purchase programs: 

Grain . 17461 

CUSTOMS SERVICE 
Notices 

Countervailing duty petitions 
and preliminary determina¬ 
tions: 

Steel, grain oriented silicon 
electrical from Italy . 17560 

DISEASE CONTROL CENTER 
Notices 

Committees; establishment, re¬ 
newals, terminations, etc.: 
Immunization Practices Advi¬ 
sory Committee. 17540 

DRUG ENFORCEMENT ADMINISTRATION 
Notices 

Registration applications, etc.; 
controlled substances: 

Whitenight. John W. 17545 

EMPLOYMENT STANDARDS 
ADMINISTRATION 

Proposed Rules 

Black lung disease: 

Claims, pending and denied; 

review. 17765 

Claims for benefits; handling 

and adjudication. 17732 

Disability or death determina¬ 
tion standards. 17722 


ENERGY DEPARTMENT 

See also Federal Energy Regula¬ 
tory Commission. 

Notices 

Applications for exception, etc.; 
cases filed with hearings and 


Appeals Office . 17535 

Meetings: 

International Energy Agency 
Industry Working Party. 17537 


ENVIRONMENTAL PROTECTION AGENCY 
Rules 

Grants. State and local assist¬ 
ance: 

State management assistance 
grants. 17716 

Treatment works construc¬ 
tion . 17697 

Water pollution; effluent guide¬ 
lines for certain point source 
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Pesticide chemicals manufac¬ 


turing . 17776 

Proposed Rules 

Grants, State and local assist¬ 
ance: 

Treatment works construc¬ 
tion . 17690 

Ocean dumping: 

Secondary treatment require¬ 
ments for discharges into 
marine waters. 17484 

FARMERS HOME ADMINISTRATION 

Notices 

Disaster and emergency areas: 

Pennsylvania. 17512 


FEDERAL COMMUNICATIONS 
COMMISSION 

Rules 

Maritime services, land and 
shipboard stations: 

Emission classes. 17473 

Proposed Rules 

Television broadcast stations; 
table of assignments: 

Washington, D.C., Maryland, 
and Virginia; extension of 


time.... 17508 

Notices 

FM broadcast applications 
ready and available for proc¬ 
essing. 17538 

FM and TV translator applica¬ 
tions ready and available for 
processing. 17537 


FEDERAL ENERGY REGULATORY 
COMMISSION 

Notices 

Pipeline companies: 

Construction indices; 1977 an¬ 
nual. 17534 
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Notices 
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Inc.-. 17540 


FOOD AND DRUG ADMINISTRATION 
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GENERAL SERVICES ADMINISTRATION 
Proposed Rules 

Property management. Federal: 
Authority delegations: meth¬ 
od of issuance . 17508 

HEALTH, EDUCATION, AND WELFARE 
DEPARTMENT 
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ter; Food and Drug Adminis¬ 
tration; Public Health Service. 
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Meetings: 

Fund for Improvement of 
Postsecondary Education, 
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The following numerical guide is a list of the parts of each title of the Code of Federal Regulations affected by documents published in today's issue. A 
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presidential documents 

[3195-01] 

Title 3—The President 

Executive Order 12054 # • April 21, 1978 

President's Commission on Foreign Language and International Studies 


By virtue of the authority vested in me as President by the Constitution 
and statutes of the United States of America, and in accordance with the 
provisions of the Federal Advisory Committee Act (5 U.S.C. App. I), it is 
hereby ordered as follows:. 

Section 1. Establishment, (a) There is hereby established the President’s 
Commission on Foreign Language and International Studies, hereinafter re¬ 
ferred to as the Commission. 

(b) The Commission shall consist of not more than twenty-five members 
to be appointed by the President, one of whom shall be designated by the 
President to chair the Commission. 

Sec. 2. Functions, (a) The Commission shall conduct such public hearings, 
inquiries, and studies as may be necessary to make recommendations to the 
President and the Secretary of Health, Education, and Welfare in accordance 
with the objectives of the Commission outlined in subsection (b) of this 
Section. 

(b) The objectives of the Commission shall be to: 

(1) Recommend means for directing public attention to the importance of 
foreign language and international studies for the improvement of communi¬ 
cations and understanding with other nations in an increasingly interdepen¬ 
dent world; 

(2) Assess the need in the United States for foreign language and area 
specialists, ways in which foreign language and international studies contribute 
to meeting these needs, and the job market for individuals with these skills. 

(3) Recommend what foreign language area studies programs are appro¬ 
priate at all academic levels and recommend desirable levels and kinds of 
support for each that should be provided by the public and private sectors. 

(4) Review existing legislative authorities and make recommendations for 
changes needed to carry out most effectively the Commission’s recommenda¬ 
tions. 

Sec. 3. Administration, (a) To the extent authorized by law: 

(1) All necessary expenses incurred in connection with the work of the 
Commission shall be paid from funds available to the Department of Health, 
Education, and Welfare. 

(2) The Secretary of Health, Education, and Welfare may provide, or 
otherwise obtain, appropriate professional, technical, clerical and administra¬ 
tive personnel as may be necessary to enable the Commission to perform its 
functions. 

(3) Executive agencies shall assist or otherwise cooperate with the Com¬ 
mission in the performance of its functions. 

(4) Each member of the Commission who is not otherwise employed in 
the Government may receive compensation at the rate of $100.00 per day for 
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THE PRESIDENT 


each day such member is engaged in the work of the commission, and may 
also receive travel expenses, including per diem in lieu of subsistence (5 
U.S.C. 5702 and 5703). 

(b) Notwithstanding the provisions of any other Executive order, the 
functions of the President under the Federal Advisory Committee Act {5 
U.S.C. App. I), except that of reporting annually to the Congress, which are 
applicable to the Commission, shall be performed by the Secretary of Health, 
Education, and Welfare in accordance with guidelines and procedures pre¬ 
scribed by the Administrator of General Services. 

Sec. 4. Termination and Final Report. The Commission shall submit its final 
report to the President not later than six months after its first meeting and 
shall terminate thirty days thereafter. 



The White House, 

April 21, 1978. 


[FR Doc. 78-11318 Filed 4-21-78; 4:19 pml 
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codified in the Code of Federal Regulations, which is published under 50 titles pursuant to 44 U.S.C. 1510. 
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[3410-02] 

Title 7—Agriculture 

CHAPTER X—AGRICULTURAL MAR- 
KETING SERVICE (MARKETING 
AGREEMENTS AND ORDERS; 
MILK), DEPARTMENT OF AGRICUL¬ 
TURE 

CMilk Order No. 1: Docket No. AO-14-A56] 

PART 1001—MILK IN THE NEW 
ENGLAND MARKETING AREA 

Order Amending Order 

AGENCY: Agricultural Marketing 

Service. USDA. 

ACTION: Pinal rule. 

SUMMARY: This action amends the 
order based on proposals considered at 
a public hearing held in November 
1976 and January 1977. The amended 
order changes the definition of a 
plant, revises the pooling standards 
for supply plants, establishes the same 
Class II price at all locations, and in¬ 
creases the maximum marketing ser¬ 
vices deduction by 2 cents a hundred¬ 
weight. The amendments reflect 
changes in the supply structure for 
the market and the need to continue a 
viable program of marketing services 
for producers who are not members of 
a cooperative association. 

EFFECTIVE DATE: June 1, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Martin J. Dunn, Marketing Special¬ 
ist, Dairy Division, Agricultural Mar¬ 
keting Service, United States De¬ 
partment of Agriculture, ■ Washing¬ 
ton, D.C. 20250, 202-447-7311. 

SUPPLEMENTARY INFORMATION: 
Prior documents in this proceeding: 

Notice of Hearing—Issued October 
15, 1976; published October 21. 1976 
(41 FR 46454). 

Recommended decision—Issued De¬ 
cember 6, 1977; published December 
12, 1977 (42 FR 62444). 

Extension of time for filing excep¬ 
tions—Issued December 29, 1977; pub¬ 
lished January 4, 1978 (43 FR 779). 

Final decision—Issued March 20, 
1978; published March 27, 1978 (43 FR 
12695). 


Findings and Determinations 

The findings and determinations 
hereinafter set forth are supplemen¬ 
tary and in addition to the findings 
and determinations previously made in 
connection with the issuance of the 
aforesaid order and of the previously 
issued amendments thereto; and all of 
the said previous findings and determi¬ 
nations are hereby ratified and af¬ 
firmed, except insofar as such findings 
and determinations may be in conflict 
with the findings and determinations 
set forth herein. 

(a) Findings upon the basis of the 
hearing record. Pursuant to the provi¬ 
sions of the Agricultural Marketing 
Agreement Act of 1937, as amended (7 
U.S.C. 601 et seq.), and the applicable 
rules of practice and procedure gov¬ 
erning the formulation of marketing 
agreements and marketing orders (7 
CFR Part 900), a public hearing was 
held upon certain proposed amend¬ 
ments to the tentative marketing 
agreement and to the order regulating 
the handling of milk in the New Eng¬ 
land marketing area. 

Upon the basis of the evidence intro¬ 
duced at such hearing and the record 
thereof, it is found that: 

(1) The said order as hereby amend¬ 
ed, and all of the terms and conditions 
thereof, will tend to effectuate the de¬ 
clared policy of the Act; 

(2) The parity prices of milk, as de¬ 
termined pursuant to section 2 of the 
Act, are not reasonable in view of the 
price of feeds, available supplies of 
feeds, and other economic conditions 
which affect market supply and 
demand for milk in the said marketing 
area, and the minimum prices speci¬ 
fied in the order as hereby amended, 
are such prices as will reflect the 
aforesaid factors, insure a sufficient 
quantity of pure and wholesome milk, 
and be in the public interest; and 

(3) The said order as hereby amend¬ 
ed, regulates the handling of milk in 
the same manner as, and is applicable 
only to persons in the respective 
classes of industrial or commercial ac¬ 
tivity specified in. a marketing agree¬ 
ment upon which a hearing has been 
held. 

(b) Determinations. It is hereby de¬ 
termined that: (1) The refusal or fail¬ 
ure of handlers (excluding cooperative 
associations specified in section 8c(9) 
of the Act) of more than 50 percent of 
the milk, which is marketed within 
the marketing area, to sign a proposed 


marketing agreement, tends to prevent 
the effectuation of the declared policy 
of the Act: 

(2) The issuance of this order, 
amending the order, is the only practi¬ 
cal means pursuant to the declared 
policy of the Act of advancing the in¬ 
terests of producers as defined in the 
order as hereby amended; and 

(3) The issuance of the order amend¬ 
ing the order is approved or favored 
by at least two-thirds of the producers 
who participated in a referendum and 
who during the determined represen¬ 
tative period were engaged in the pro¬ 
duction of milk for sale in the market¬ 
ing area. 

Order Relative to Handling 

It is therefore ordered, That on and 
after the effective date hereof, the 
handling of milk in the New England 
marketing area shall be in confomiity 
to and in compliance with the terms 
and conditions of the aforesaid order, 
as amended, and as hereby further 
amended, as follows: 

1. Section 1001.4 is revised to read as 
follows: 

§ 1001.4 Plant. 

‘‘Plant" means the land and build¬ 
ings, together with their surroundings, 
facilities, and equipment, whether 
owned or operated by one or more per¬ 
sons, constituting a single operating 
unit or establishment for the receiv¬ 
ing, processing, or packaging of milk 
or milk products. The term "plant" 
shall not include: 

(a) Distribution points (separate 
premises used primarily for the trans¬ 
fer to vehicles of packaged fluid milk 
products moved there from processing 
and packaging plants); or 

(b) Bulk reload points (separate 
premises used for the purpose of 
transferring bulk milk from one tank 
truck to another tank truck while en 
route from dairy farmers’ farms to a 
plant, and at which premises station¬ 
ary storage tanks are not maintained 
and used). The cooling of milk, collec¬ 
tion or testing of samples, and wash¬ 
ing and sanitizing of tank trucks at 
the premises shall not disqualify it as 
a bulk reload point under this para¬ 
graph. 

2. In § 1001.5b, paragraphs (a), (b), 

(c), and (d) are revised to read as fol¬ 
lows: 
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§ 1001.5b Supply plant. 

• • • • • 

(a) It is a plant at which facilities 
are maintained and used for washing 
and sanitizing cans and to which milk 
is moved from dairy farmers’ farms in 
cans and is there accepted, weighed or 
measured, sampled, and cooled, or it is 
a plant to which milk is moved from 
dairy farmers’ farms in tank trucks. 

(b) It is a plant from which in any 
month of August and December at 
least 15 percent, and in any month of 
September through November at least 
25 percent, of its total receipts of milk 
from dairy farmers’ farms is shipped 
as fluid milk products, other than as 
diverted milk, to pool distributing 
plants. 

(c) For any month of August, 
through December, it is one of a group 
of plants that meets the conditions 
specified in this paragraph. 

(1) The handler’s written request for 
continuation of pool supply plant 
status, which the plant held under his 
operation in the preceding month, is 
received by the market administrator 
on or before the 16th day of the 
month. 

(2) The group of plants, considered 
as a unit, meets the shipping require¬ 
ments specified in paragraph (b) of 
this section. 

(3) To qualify as a pool supply plant 
under this paragraph in December of 
any year, the plant, considered indi¬ 
vidually, shall have shipped at least 5 
percent of its total receipts of milk 
from dairy farmers’ farms as fluid 
milk products, other than as diverted 
milk, to pool distributing plants in one 
of the months of August through De¬ 
cember of that year. 

(4) In the event of the failure of a 
group of plants to meet fully the re¬ 
quirements of paragraph (c)(2) of this 
section, termination of pool supply 
plant status shall be limited to the 
least number of plants which will 
result in the remaining supply plants 
meeting the requirements of para¬ 
graph (c)(2) of this section. If such 
termination becomes necessary, the 
handler shall be permitted to desig¬ 
nate which plants shall continue to 
have pool plant status for the month. 

(5) For the purposes of this para¬ 
graph, any supply plant operated by a 
cooperative association that is also a 
handler under § 1001.9(d) may be con¬ 
sidered as one of a group of plants. In 
that event, the group's total receipts 
of milk from dairy farmers’ farms 
shall be the total of such receipts by 
the association other than at any of 
its plants that is not one of the group, 
and the group’s qualifying shipments 
shall consist of the qualifying ship¬ 
ments from the plants in the group 
plus the quantity of milk moved by 
the association in its capacity as a 
handler under § 1001.9(d) from farms 
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of its members to pool distributing 
plants. 

(d) For any month of January 
through July, it is a plant from which 
at least 15 percent of its total receipts 
of milk from dairy farmers’ farms is 
shipped as fluid milk products, other 
than as diverted milk, to pool distrib¬ 
uting plants or it is a plant that meets 
the requirements for automatic pool 
plant status specified in this para¬ 
graph. The automatic pool plant 
status of a plant shall be revoked for 
any month for which the market ad¬ 
ministrator has received the handler’s 
written request for revocation on or 
before the 16th day of that month. In 
that event, the plant shall not have 
automatic pool plant status in any 
subsequent month of the current Jan¬ 
uary through July period. 

(1) The plant was a pool supply 
plant under this order in each of the 
preceding months of August through 
December; or 

(2) The plant was a pool supply 
plant under this order in at least two 
of the preceding months of August 
through December and would have 
been such a plant in all other months 
in that period had it not been a pool 
plant under the New York-New Jersey 
Federal order. 


3. In § 1001.11, paragraph (c) is re¬ 
vised to read as follows: 

§ 1001.11 Dairy fanner for other markets. 


(c) The term includes a dairy farmer 
with respect to milk that is received 
from him by a handler at a pool plant 
or that is purchased from him by a co¬ 
operative association in its capacity as 
a handler under § 1001.9(d) during any 
of the months of January through 
July, if the handler caused nonpool 
milk from the same farm to be re¬ 
ceived during any of the preceding 
months of August through December 
at a plant that is not a pool plant 
under any Federal order in the cur¬ 
rent month. The term shall not apply 
to the dairy farmer, however, if all the 
nonpool milk was a receipt of producer 
milk under the provisions of another 
Federal order or represented receipts 
from own production by a producer- 
handler under any Federal order, or 
was excluded from producer milk 
under § 1001.15. 

• • • • • 

4. In § 1001.15, the preamble is re¬ 
vised to read as follows: 

§ 1001.15 Diverted milk. 

‘‘Diverted milk” means milk, other 
than that excluded under § 1001.12 
from being considered as received 
from a producer, that meets the condi¬ 


tions set forth in paragraph (a) or (b) 
of this section and is not excluded 
from diverted milk under paragraph 
(c) of this section. 

• • • • • 

5. In § 1001.43, a new paragraph (d) 
is added as follows: 

§ 1001.43 Assignment of receipts to classes 
in general. 


(d) Prior to the assignment of re¬ 
ceipts to classes under §§ 1001.44 
through 1001.47, there shall be as¬ 
signed to Class I and Class II milk the 
quantities of Class I and Class n milk, 
respectively, which are diverted in ac¬ 
cordance with § 1001.15 and classified 
in accordance with § 1001.42. 

6. In § 1001.47, paragraph (a) is re¬ 
vised to read as follows: 

§ 1001.47 Additional assignments to Class 
I and Class II milk. 

(a) At pool distributing plants that 
have received bulk fluid milk products 
from pool plants located outside the 
nearby plant zone, assign to Class II 
milk, a quantity of receipts from pro¬ 
ducers and cooperative associations in 
their capacity as handlers under 
§ 1001.9(d) equal to 6 percent of skim 
milk and 25 percent of butterfat in the 
plant’s Class I route disposition or the 
remaining Class II milk at the plant, 
whichever is less. 


7. In § 1001.50, the preamble and 
paragraph (a) are revised to read as 
follows: 

§1001.50 Class prices. 

Subject to the provisions of 
§ 1001.52, the class prices per hundred¬ 
weight of milk for the month shall be 
as follows: 

(a) Class / price. The Class I price at 
plants located in zone 21 shall be the 
basic formula price for the second pre¬ 
ceding month plus $2.58. 


8. In § 1001.52, the words “The class 
prices” in the preamble are changed to 
read “The Class I” and paragraph (e) 
is revised to read as follows: 

§ 1001.52 Plant location adjustments. 


(e) The location adjustments for 
each plant shall be the amounts 
shown in the following table for the 
zone in which the plant is located: 
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Location adjustments for determination of 
zone price 


Class I and 
blended price 

Distance to Boston Plant location adjustments 


(miles) zone (cents per 

hundred¬ 
weight) 


Various.. Nearby plant +40.0 

31 to 40.. 4. +36.4 

41 to 50- 5... +35.2 

51 to 60...- 6... +34.0 

61 to 70- .... +32.8 

71 to 80-8-- +31.6 

81 to 90-9.. +30.4 

91 to 100-- 10... +29.2 

101 to 110_ 11. +28.0 

111 to 120- 12__ +26.8 

121 to 130_ 13_ +25.6 

131 to 140- 14. +24.4 

141 to 150... 15. + 7.2 

151 to 160.. 16. + 6.0 

161 to 170... 17...... + 4.8 

171 to 180___ 18. +3.6 

181 to 190. 19. +2.4 

191 to 200- 20- +1.2 

201 to 210_ 21_.... 0 

211 to 220- 22. -1.0 

221 to 230.. 23. -2.0 

231 to 240_ 24. -3.0 

241 to 250__25. -4.0 

251 to 260....... 26. -5.0 

261 to 270.. 27. -6.0 

271 to 280^.... 28. -7.0 

281 to 290_ 29. -8.0 

291 to 300___ 30. - 9.0 

301 to 310__ 31. -10.0 

311 to 320_ 32...... -11.0 

321 to 330__ 33. -12.0 

331 to 340. 34..... -13.0 

341 to 350.. 35. -14.0 

351 to 360. 36. - 15.0 

361 to 370_ 37. 16.0 

371 to 380. 38..... -17.0 

381 to 390... 39. -18.0 

391 to 400. 40. -19.0 

401 and over_.... 41 and over... ( l ) 


'Class I and blended price location adjustments 
applicable to plants located more than 400 miles 
from Boston shall be obtained by extending the 
table at the rate of 1 cent for each additional 10 
miles except that In no event shall the Class I or 
blended price at any zone be less than the Class II 
price for the month. 

§ 1001.60 [Amended] 

9. In § 1001.60(e). the words “applica¬ 
ble Class II prices” are changed to 
read “Class II price”. 

§ 1001.73 [Amended] 

10. In § 1001.73(a), the words “zone 
21” are deleted. 

§ 1001.74 [Amended] 

11. In § 1001.74(d)(1), the words 
“zone 21” are deleted. 

§ 1001.86 [Amended] 

12. In § 1001.86, the “3 cents” speci¬ 
fied in paragraph (a) is changed to “5 
cents.” 

(Secs. 1-19. 48 Stat. 31. as amended; 7 U.S.C. 
601-674.) 

Effective date: June 1, 1978. 

Note.— The Agricultural Marketing Ser¬ 
vice has determined that this document con¬ 
tains major proposals requiring preparation 
of an economic impact statement under Ex¬ 
ecutive Order 11821 and OMB Circular A- 
107 and certifies that such statement has 
been prepared. 


Signed at Washington, D.C., on April 
19. 1978. 

P. R. “Bobby” Smith, 
Assistant Secretary. 
(FR Doc. 78-11150 Filed 4-24-78; 8:45 am] 
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CHAPTER XIV—COMMODITY CREDIT 
CORPORATION, DEPARTMENT OF 
AGRICULTURE 

SUBCHAPTER B—LOANS, 
PURCHASES, AND OTHER 
OPERATIONS 

[CCC Grain Price Support Regulations. 
Grain Reserve Program Supplement] 

PART 1421—GRAINS AND SIMILARLY 
HANDLED COMMODITIES 

Subpart—Regulations Governing the 
Grain Reserve Program for 1976 
and Subsequent Crops 

AGENCY: Commodity Credit Corpo¬ 
ration. USDA. 

ACTION: Final rule. 

SUMMARY: This rule sets forth the 
provisions under which producers may 
participate in the grain reserve pro¬ 
gram. This rule is needed in order to 
implement the grain reserve program 
through extended loans. 

EFFECTIVE DATE: April 25, 1978. 

ADDRESS: Price Support and Loan 
Division, ASCS, U.S. Department of 
Agriculture, 3752 South Building, P.O. 
Box 2415, Washington, D.C. 20013. 

FOR FURTHER INFORMATION 
CONTACT: 

Harold Jamison, ASCS, 202-447- 
7973. 

SUPPLEMENTARY INFORMATION: 
This program will benefit the produc¬ 
ers affected. Since regular loans on 
1976 crop commodities are maturing it 
is essential that these regulations be 
effective as soon as possible in order to 
establish and carry out the grain re¬ 
serve program. It is therefore, found 
and determined upon good cause that 
compliance with the notice of pro¬ 
posed rulemaking and public participa¬ 
tion procedure would be impracticable 
and contrary to the public interest. 
Therefore, these regulations are being 
issued without compliance with such 
procedure. Accordingly, 7 CFR Part 
1421 is amended by adding 1421.530 
through 1421.544 to read as follows: 

Subpart—Regulations Governing the Grain Rotorv# 
Progrom for 1976 ond Subsequent Crops 

Sec. 

1421.530 General statement. 

1421.531 Eligible commodities and length 
of loans. 

1421.532 Limit on reserve quantity. 

1421.533 Program availability. 


Sec 

1421.534 Eligibility requirements. 

1421.535 Applicability of the general regu¬ 
lations governing price support for the 
1976 and subsequent crops. 

1421.536 Warehouse receipts. 

1421.537 Quantity eligible for extended 
loans. 

1421.538 Quality of farm stored grain. 

1421.539 Storage rates. 

1421.540 Storage payments. 

1421.541 Interest rate. 

1421.542 Commingling and replacement of 
grain. 

1421.543 Release levels, redemption re¬ 
quirements. and early redemption 
charges. 

1421.544 Maturity. 

Authority: Secs. 4 and 5, 62 Stat. 1070, as 
amended (15 U.S.C. 714b and c); sec. 110, 63 
Stat. 1051, as amended (7 U.S.C. 1445e). 

§ 1421.530 General statement. 

(a) the regulations in this subpart 
set forth the terms and conditions for 
the reserve program which provides 
for the extension of farm storage and 
warehouse storage loans (hereinafter 
called “grain reserve loan(s)”) on eligi¬ 
ble commodities listed in § 1421.531. 
Farm storage grain reserve loans will 
be evidenced by notes and secured by 
security agreements, grain reserve 
agreements, and in certain cases, chat¬ 
tel mortgages or financing statements. 
Warehouse storage grain reserve loans 
will be evidenced by notes, security 
agreements, and grain reserve agree¬ 
ments and secured by the pledge of 
warehouse receipts representing an 
eligible commodity in approved ware¬ 
house storage. As used in the regula¬ 
tions in this subpart, “CCC” means 
the Commodity Credit Corporation 
and “ASCS” means the Agricultural 
Stabilization and Conservation Service 
of the U.S. Department of Agriculture. 

(b) To participate in the grain re¬ 
serve program a producer must re¬ 
quest a grain reserve loan and enter 
into a grain reserve agreement with 
the local county ASCS office. Such 
agreement shall be for a period of 
time specified in §1421.531. Storage 
payments will be paid to the producer 
annually during the period of the 
grain reserve agreement for the time 
the commodity is eligible to earn stor¬ 
age payments. Producers may redeem 
commodities under the grain reserve 
program without repaying earned stor¬ 
age when the national average market 
price reaches the release level, as de¬ 
termined pursuant to section 1421.543. 
All wheat loans in the grain reserve 
and all loans on any feed grain in the 
reserve will be called when the nation¬ 
al average market price of such wheat 
or feed grain reaches the call level; as 
determined pursuant to section 
1421.543. 

§ 1421.531 Eligible commodities and 
length of loans. 

(a) eligible commodities. All eligible 
1976 and 1977 crop barley, com, oats. 
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sorghum, and wheat are eligible for 
grain reserve loans in accordance with 
§ 1421.532. 

<b) Length of reserve loans. Loans 
shall be for a period of three years. 

§ 1421.532 Limit on reserve quantity. 

The total amount of wheat under 
the grain reserve program shall not be 
less than 8.2 million metric tons, nor 
more than 19.0 million metric tons, 
and there will be no limit on the total 
amount of feed grains under the pro¬ 
gram. 

§ 1421.533 Program availability. 

Producers with farm or warehouse 
stored, 1976 or 1977 crop wheat for 
feed grain loans maturing (hereinafter 
called “regular loan(s)”) may partici¬ 
pate in the grain reserve program. A 
producer desiring to participate in the 
Grain Reserve Program shall file a re¬ 
quest to participate not later than the 
maturity date of the loan for the grain 
such producer wishes to place in the 
program. The producer shall request 
such grain reserve loan at the county 
ASCS office which disbursed the regu¬ 
lar loan. An approved cooperative mar¬ 
keting association shall request a grain 
reserve loan at the county ASCS office 
which disbursed the regular loan or at 
its servicing agent bank which dis¬ 
bursed the regular loan. 

§ 1421.534 Eligibility requirements. 

(a) Producer. A producer shall be eli¬ 
gible to participate in this program if 
such producer has an eligible commod¬ 
ity under a regular loan or has an eli¬ 
gible commodity under a purchase 
agreement which is converted into a 
regular loan. 

(b) Limits. Eligibility of producers to 
place wheat and feed grains into the 
grain reserve program will be on a first 
come, first served basis. After the 
limits established in § 1421.532 have 
been accomplished, the program will 
be closed to new applicants. 

§ 1421.535 Applicability of the general reg¬ 
ulations governing price support for 
the 1976 and subsequent crops. 

Provisions of the General Regula¬ 
tions Governing Price Support for the 
1976 and Subsequent Crops, published 
at 41 FR 22334 and any amendments 
thereto (hereinafter referred to as 
“General Regulations") which are not 
inconsistent with provisions of this 
subpart shall apply to grain reserve 
loans. 

§ 1421.536 Warehouse receipts. 

(a) General Warehouse receipts ten¬ 
dered to CCC under this program 
must meet all of the requirements of 
this section and any other require¬ 
ments contained in the regulations in 
this subpart, the General Regulations, 
and the applicable commodity supple¬ 
ment. 
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(b) Manner of issuance and endorse¬ 
ment Warehouse receipts must be 
issued in the name of the eligible pro¬ 
ducer or CCC. If issued in the name of 
the eligible producer, the receipts 
must be properly endorsed in blank so 
as to vest title in the holder. Receipts 
must be issued by an approved ware¬ 
house and must represent a commod¬ 
ity which is deemed to be stored com¬ 
mingled. The receipts must be negotia¬ 
ble and must cover the eligible com¬ 
modity actually in storage in the ware¬ 
house of original deposit, except that 
warehouse receipts may be issued by 
another warehouse if the eligible com¬ 
modity was reconcentrated under a 
“Reconcentration Agreement and 
Trust Receipt” approved by CCC. All 
receipts must be registered or recorded 
with appropriate State or local offi¬ 
cials when required by State law. 
Warehouse receipts must show that 
storage charges have been paid or oth¬ 
erwise provided for through the end of 
the first year of the grain reserve 
agreement. 

(c) Where a warehouseperson is also 
owner. If the receipt is issued for a 
commodity which is owned by the 
ware- houseperson, either solely, joint¬ 
ly, or in common with others, the fact 
of such ownership shall be stated on 
the receipt. In States where the pledge 
of warehouse receipts issued by a war¬ 
ehouseperson on their own commodity 
is invalid, the warehouseperson may 
offer such commodity to CCC for loan 
only if such warehouse is licensed and 
operating under the U.S. Warehouse 
Act. 

§ 1421.537 Quantity eligible for grain re¬ 
serve loans. 

(a) Farm stored. The quantity eligi¬ 
ble for grain reserve loan shall be the 
measured quantity covered by the reg¬ 
ular loan, as determined by the county 
committee. 

(b) Warehouse stored. The quantity 
eligible for grain reserve loan shall be 
the quantity shown on the warehouse 
receipt or supplemental certificate, if 
applicable, which secured the regular 
loan. 

§ 1421.538 Quality of farm stored grain. 

Prior to approval of a grain reserve 
farm stored loan, the commodity will 
be inspected by a representative of the 
county committee and the agreement 
will not be approved unless it is deter¬ 
mined on the basis of such inspection 
that the commodity is such that it can 
reasonably be expected to be stored 
with safety until maturity of the loan. 

§ 1421.539 Storage rates. 

Producers will be paid per annum 
storage payments at the initial rate of 
25 cents per bushel for wheat, barley 
and corn, 19 cents per bushel for oats, 
and 44.64 cents per hundredweight for 
sorghum. Such rates may be changed 


from time to time by announcement in 
a separate notice published in the Fed¬ 
eral Register but will not be less than 
(1) 25 cents per bushel for wheat, 
barley, and com, (2) 44.64 cents per 
hundredweight for sorghum, and (3) 
19 cents per bushel for oats. When 
storage is computed for less than one 
year, appropriate daily rates an¬ 
nounced in the Federal Register will 
be used, which will not be less than (1) 
.0685 cents per bushel for wheat, 
barley, and com, (2) .1223 cents per 
hundredweight for sorghum, and (3) 
.0521 cents per bushel for oats. Annual 
storage payments shall be adjusted 
and paid in accordance with provisions 
outlined in § 1421.540. 

§ 1421.540 Storage payments. 

(a) Time. Storage payments shall be 
paid annually in advance on the date 
the grain reserve agreement is ap¬ 
proved and each anniversary date 
thereafter if the market price on such 
date is below the release level. If the 
market price is equal to or exceeds the 
release level on the date the grain re¬ 
serve agreement is approved or on the 
anniversary date, no storage payment 
will be made at that time. If CCC sub¬ 
sequently announces that the market 
price is again below the release level, a 
storage payment will be made for the 
balance of the year. Second or third 
year storage payments will not be 
made to producers having grain re 
serve warehouse loans until the pro 
ducers furnish written evidence that 
at least the next year’s storage pay 
ment has been paid or provided for. If 
the producer fails to provide such 
written evidence within a reasonable 
period of time, the county office shall 
call such loan, and if the loan is not 
repaid according to § 1421.543 or evi 
dence that storage has been paid is not 
furnished within 10 days after such 
call, title to the commodity shall vest 
in CCC on the eleventh day and the 
producer shall be considered to have 
voluntarily forfeited his commodity to 
CCC and shall be subject to the volun 
tary forfeiture provisions of 
§ 1421.543(b). 

(b) Storage payment units. Storage 
payments shall be based on the loan 
quantity. 

(c) Storage credit Storage credit for 
less than one year will be computed on 
a daily basis. 

(d) Eligible storage credit Storage 
credit shall be allowed for the dura¬ 
tion of the loan except that no storage 
credit shall be earned between the day 
following the second consecutive CCC 
announcement that the national aver¬ 
age market price for the commodity is 
equal to or exceeds the release level 
and the date of a subsequent an¬ 
nouncement by CCC that the market 
price is again below the release level. 
Such unearned storage will be sub 
tracted from any future storage pay- 
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merits or will be collected when the 
loan is redeemed or forfeited to CCC. 

(e) Unearned storage. No storage 
payment shall be earned if the produc¬ 
er (1) has made any false representa¬ 
tion in the loan documents in obtain¬ 
ing the loan or in settlement of the 
loan, (2) makes an unauthorized dispo¬ 
sition of the commodity with intent to 
defraud CCC. (3) abandons the com¬ 
modity, or (4) negligently or otherwise 
impairs the commodity. 

§ 1421.541 Interest. 

Each grain reserve loan shall bear 
interest during the first year at the 
rate of 6 percent per annum or such 
lower rate as may be later announced 
in a separate notice(s) published in the 
Federal Register. Loans shall bear in¬ 
terest at such lower rates from the ef¬ 
fective dates of such announcements. 
The loan shall not bear interest there¬ 
after. 

§ 1421.542 Commingling and replacement 
of grain. 

(a) Commingling. In the case of 
farm storage, grain in the grain re¬ 
serve may, with prior written approval 
of the county committee, be commin¬ 
gled with other eligible or ineligible 
grain from the same or any other crop 
year and of the same class if (1) the 
county committee gives prior written 
approval of such commingling, and (2) 
the county ASCS office inspects and 
measures the grain prior to commin¬ 
gling at the producer's expense. 

(b) Replacement Grain in the re¬ 
serve may, with prior written approval 
of the county committee, be replaced 
with other grain of the same class pro¬ 
duced by the borrower if (1) the 
county committee gives prior written 
approval of such replacement, (2) the 
grain to be used for replacement is in 
storage on the farm, unless the county 
committee authorizes removal of the 
reserve grain to licensed storage 
before replacement according to 
§ 1421.542(c), (3) the county committee 
inspects and measures the grain re¬ 
placing the reserve grain at the pro¬ 
ducer's expense before removal of the 
reserve grain, and (4) the county com¬ 
mittee determines that the grain to be 
used for replacement is of a quality 
equal to or better than the grain in 
storage in the grain reserve program. 
Removal of farm stored grain in the 
grrain reserve program without prior 
written approval will be considered un¬ 
authorized removal. 

(c) Licensed storage. The producer 
may be authorized to move the grain 
in the grain reserve program to li¬ 
censed warehouse storage before re¬ 
placement if, (l) prior to the move¬ 
ment of grain, a written request to do 
so is filed in the county office, (2) ap¬ 
proval of the county committee is 
granted in writing, (3) the county 
ASCS office inspects and measures the 
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grain at the producer's expense prior 
to removal, and (4) the grain is moved 
to licensed storage within 30 days 
after approval is granted and an en¬ 
dorsed negotiable warehouse receipt is 
deposited in escrow with the county 
executive director. The producer shall 
agree to remain liable for all charges 
incident to the storage of the grain in 
the warehouse and the United States 
in no way shall be liable for such 
charges. Whenever the grain to re¬ 
place the grain covered by the ware¬ 
house receipt held in escrow is in the 
farm storage and the county office has 
determined by inspection and mea¬ 
surement that there is sufficient quan¬ 
tity in storage and the quality is equal 
to or better than the grain represent¬ 
ed on the warehouse receipt, the ware¬ 
house receipt shall be returned to the 
person who deposited it. Whenever a 
producer does not place grain in ac¬ 
ceptable farm storage as provided 
herein prior to maturity of the grain 
reserve agreement, the producer’s in¬ 
terest in the grain represented by the 
warehouse receipt, held in escrow by 
the County Executive Director, shall 
transfer to Commodity Credit Corpo¬ 
ration. 

§ 1421.543 Release levels, redemption, re¬ 
quirements, and early redemption 
charges. 

(a) General Commodities under 
grain reserve loans shall not be eligible 
for redemption without the producer 
incurring liability for liquidated dam¬ 
ages unless the national average 
market price as determined and an¬ 
nounced by CCC is at least 140 percent 
of the current national average loan 
rate in the case of wheat and 125 per¬ 
cent of the current national average 
loan rate in the case of feed grains 
(hereinafter called the release level). 
The national average market price for 
each feed grain (com, oats, sorghum, 
and barley) will be considered by CCC 
to have reached 125 percent of the na¬ 
tional average loan rate for the respec¬ 
tive feed grain when (1) the average 
mid-month price received by farmers 
as reported by Statistical Repprting 
Service in Agricultural Prices was 130 
percent or more of the national aver¬ 
age loan rate for the respective feed 
grain, or (2) such mid-month price was 
at least 125 percent but less than 130 
percent of the national average loan 
rate for the respective feed grain and 
the trend of feed grain prices reported 
by Agricultural Marketing Service at 
major feed grain markets for the last 
ten market days in a month indicates 
release should be authorized, or (3) 
the five-day average price for the re¬ 
spective feed grain at major markets 
published by Agricultural Marketing 
Service adjusted to reflect prices re¬ 
ceived by farmers for the respective 
feed grain by the difference between 
the mid-month prices published by 
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Statistical Reporting Service for the 
respective feed grain for the previous 
month and the average mid-month 
price at major markets for the respec¬ 
tive feed grain published by Agricul¬ 
tural Marketing Service and such ad¬ 
justed price equals or exceeds 125 per¬ 
cent of the national average loan rate 
for the respective feed grain unless 
the trend in such prices is downward 
and CCC determines that release 
should not be authorized. The nation¬ 
al average market price for wheat will 
be considered to have reached 140 per¬ 
cent of the national average loan rate 
for wheat when (1) the average mid¬ 
month price received by farmers as re¬ 
ported by Statistical Reporting Ser¬ 
vice in Agricultural Prices was 145 per¬ 
cent or more of the national average 
loan rate for wheat, or (2) such mid¬ 
month price was at least 140 percent 
but less than 145 percent of the na¬ 
tional average loan rate for wheat and 
the trend of wheat prices reported by 
Agricultural Marketing Service at 
major wheat markets for the last ten 
market days in a month indicates re¬ 
lease should be authorized, or (3) the 
five-day average price for wheat at 
major markets published by Agricul¬ 
tural Marketing Service adjusted, to 
reflect prices received by farmers for 
wheat, by the difference between the 
mid-month prices published by Statis¬ 
tical Reporting Service for wheat for 
the previous month and the average 
mid-month price at major markets for 
wheat published by Agricultural Mar¬ 
keting Service and such adjusted price 
equals or exceeds 140 percent of the 
national average loan rate unless the 
trend in such prices is downward and 
CCC determines that release should 
not be authorized. Producers will be 
advised when the market reaches this 
level for any such commodity and that 
their loans are eligible for redemption 
without an early redemption charge. 
Such determinations shall be made 
and announced by CCC and shall be 
applicable until a subsequent an¬ 
nouncement is made. If a subsequent 
announcement shows that the market 
price is below the applicable release 
level, the commodity will revert to the 
original agreement and will not be eli¬ 
gible for redemption without an early 
redemption charge. 

(b) Redemption or voluntary forfei¬ 
ture of commodity below release levels. 
(i) Conditions other than emergency 
release. Except as provided in subpara¬ 
graph (ii) if a producer redeems the 
commodity prior to CCC announcing 
that the release level has been met, 
such producer will be required to 
repay as liquidated damages the 
higher of the loan principal, plus in¬ 
terest, plus all storage payments, plus 
interest or 140 percent of the produc¬ 
er’s then current loan rate in case of 
wheat or 125 percent of the producer's 
then current loan rate in case of feed 
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grains. If a producer voluntarily for¬ 
feits the commodity prior to CCC an¬ 
nouncing that the release level has 
been met, such producer shall be re¬ 
quired to repay all storage, plus inter¬ 
est and, as liquidated damages, the dif¬ 
ference between the amount which 
would otherwise be due on the loan if 
redeemed at such time and 140 per¬ 
cent in case of wheat or 125 percent in 
case of feed grain of the producer’s 
then current loan rate. 

(ii) Emergency release. In case of 
warehouse loans, if it is determinded 
by CCC that storage space is no longer 
available and approved in-line storage 
cannot be found, the producer may 
repay the loan or forfeit the commod¬ 
ity to CCC without incurring liability 
for liquidated damages and may retain 
earned storage payments. In the case 
of farm storage loans, if it is deter¬ 
mined by CCC that there is insect in¬ 
festation which cannot be controlled, 
the commodity is subject to damage 
by flood, or fire, or there is damage to 
the structure, the producer has lost 
control of the storage structure or the 
commodity is going out of condition, 
the producer may repay the loan or 
forfeit the commodity to CCC without 
incurring liability for liquidated dam¬ 
ages and retain earned storage pay¬ 
ments. 

(c) Redemption of commodity when 
market price is at least 175 percent for 
wheat or 140 percent for feed grain of 
national average loan rate. When CCC 
determines that the market price is at 
least 175 percent for wheat or 140 per¬ 
cent for feed grain of the national 
average loan rate, the loan shall be 
called. Such call will be determined in 
the same manner as prescribed for re¬ 
lease levels in § 1421.543(a). If the loan 
is not redeemed within 30 days after 
notification. CCC may take title to the 
commodity. 

§ 1421.544 Maturity. 

Grain reserve loans mature and are 
due and payable on the last day of the 
36th calendar month after the earlier 
of (1) the regular loan matured, or (2) 
the last day of the 36th month follow¬ 
ing the month in which the grain re¬ 
serve agreement is approved. 

Signed at Washington. D.C., on 
March 2, 1978. 

Weldon B. Denny, 
Acting Executive Vice President, 
Commodity Credit Corporation. 

[FR Doc. 78-11194 Piled 4-24-78; 8:45 ami 


RULES AND REGULATIONS 
[6720-01] 

Title 12—Banks and Banking 

CHAPTER V—FEDERAL HOME LOAN 
BANK BOARD 

SUBCHAPTER C—RULES AND REGULATIONS 
FOR THE FEDERAL SAVINGS AND LOAN 
SYSTEM 

SUBCHAPTER D—RULES AND REGULATIONS 
FOR INSURANCE OF ACCOUNTS 

[No. 78-2501 

Loans in Excess of BO Percent of 
Value; Two-Family Dwellings 

April 18. 1978. 

AGENCY: Federal Home Loan Bank 
Board. 

ACTION: Final amendment. 

SUMMARY: These amendments (1) 
liberalize the Board's regulations re¬ 
garding loans over 80-percent of value 
by permitting such loans to be made 
on the security of two-family dwellings 
and (2) increase the percent of assets 
that a Federal association may hold in 
over-80 percent loans. The Board be¬ 
lieves these changes are needed to en¬ 
courage home ownership, principally 
in inner-city areas where low and mod¬ 
erate income families may use the 
rental income from the second units to 
help make their mortgage payments. 
The amendments are intended to 
make home ownership available to 
such families who may be presently 
renting their dwelling units because 
they cannot afford to buy the proper¬ 
ty. 

EFFECTIVE DATE: May 26, 1978. 

FOR FURTHER INFORMATION 
CONTACT 

Harry W. Quillian, Associate Gener¬ 
al Counsel, Federal Home Loan 
Bank Board, 202-377-6440, or the 
Office of the Secretary. Federal 
Home Loan Bank Board, 1700 G 
Street NW., Washington. D.C. 20552. 

SUPPLEMENTARY INFORMATION: 
By Board Resolution No. 77-552. of 
September 8, 1977, published in the 
Federal Register on September 14, 
1977 (42 FR 46058-46060), the Federal 
Home Loan Bank Board proposed to 
amend Parts 541 and 545 of the Rules 
and Regulations for the Federal Sav¬ 
ings and Loan System (12 CFR Parts 
541 and 545) and Part 563 of the Rules 
and Regulations for Insurance of Ac¬ 
counts (12 CFR Part 563) regarding 
loans in excess of 80 percent of value 
on the security of two-family dwellings 
and the maximum percentage of a 
Federal association's assets that may 
consist of loans in excess of 80 percent 
of value. Forty public responses were 
received: 19 approved, as proposed; 14 
approved and suggested changes; 1 ap¬ 
proved, if changes are made; and 6 op¬ 
posed. 


Prior to these amendments. Federal 
associations were permitted to make 
over-80-percent-of-value loans on 
single-family dwellings, subject to cer¬ 
tain conditions (§§ 545.6-l(a) (4) and 
(5)). These amendments define the 
term "two-family dwelling” and 
permit such loans thereon if the bor¬ 
rower is occupying, or in good faith in¬ 
tends to occupy, one unit of the prop¬ 
erty as his principal dwelling. Such 
loans on two-family dwellings are 
limited to the maximum amounts al¬ 
lowable in or under section 207(c)(3) of 
the National Housing Act (12 U.S.C. 
1713) governing loan ceilings for pur¬ 
poses of the Department of Housing 
and Urban Development’s rental hous¬ 
ing insurance. Also, these amendments 
increase from 30 percent to 50 percent 
the percent of its assets that a Federal 
association may hold in over-80-per 
cent-of-value loans; they increase from 
15 percent to 25 percent the percent of 
assets that a Federal Association may 
hold in over-90-percent-of-value loans 
(as part of the limitation on over-80 
per-cent-of-value loans). Conforming 
amendments are made to numerous 
sections of the regulations. 

There have been no ‘‘Charter E” as 
sociations for some time and the last 
Federal association operating under a 
"Charter K” recently converted to an¬ 
other form of Federal Charter. There¬ 
fore the following amendments are 
made: §545.6-2 (12 CFR 545.6-2) enti¬ 
tled "Lending powers under sections 
11 and 12 of Charter E” is deleted; and 
§545.6-3 (12 CFR 545.6-3) entitled 
"Lending powers under other charter 
provisions” is revised by changing the 
heading, deleting the reference to 
"Charter K”, and deleting paragraph 
(a). Additional changes to simplify the 
regulations will be proposed later to 
take advantage of the fact that there 
are now only "Charter K (rev.)’, 
"Charter N”, and "Charter S” Federal 
savings and loan associations. 

These final amendments delete 
excess language contained in the pro¬ 
posal and reflect certain regulatory 
changes made after the date of the 
proposal (September 8. 1977) by Board 
Resolution No. 77-620 and 77-624 (42 
FR 56595 and 42 FR 64620) imple¬ 
menting in part the Housing and Com¬ 
munity Development Act of 1977 (42 
USC 5301, et seq.). 

Discussion of Major Comments 

Two Federal associations noted in 
favoring the proposal that their State- 
chartered competitors already had 
power to make over-80-percent loans 
on two family dwellings. 

Several respondents suggested that 
over-80-percent loans also be permit¬ 
ted on 3-family and 4-family dwellings, 
stating in substance that in many 
cases more than one rental unit is re¬ 
quired to provide adequate income to 
the owner-occupant. The Board de- 
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cllnes to so amend the regulations at 
this time. The Board will, however, re¬ 
consider its decision on this point in 
the light of experience with the regu¬ 
lation as hereby amended, and invites 
further public comment on the 
matter. 

Two respondents questioned con¬ 
tinuation of any percent-of-assets limi¬ 
tations on over-80-percent loans. The 
Board decided to retain the proposal’s 
liberalized limitation, at least until 
more experience has been obtained. 

Five respondents suggested that the 
Board fix maximum dollar amounts 
for 2-family loans rather than base 
the maximum dollar amounts on 
amounts allowable pursuant to section 
207(c)(3) of the National Housing Act. 
Among other things, that Act requires 
a room count and distinguishes be¬ 
tween buildings based on whether 
they have passenger elevators. Section 
5(c) of the Home Owners’ Loan Act of 
1933, as amended, requires the tie-in 
to section 207(c)(3) of the National 
Housing Act for multi-family loans not 
subject to percent of assets limita¬ 
tions. 

One respondent suggested that the 
* increase in over 80 percent loans from 
30 percent to 50 percent of assets only 
be allowed for financing purchases of 
existing 1-4 unit homes in low- and 
moderate-income neighborhoods. This 
respondent also suggested that action 
be taken to encourage participation of 
private mortgage insurance companies 
at reasonable rates. The Board did not 
adopt these suggestions, because the 
credit allocation which they appear in¬ 
tended to bring about is outside the 
scope of the proposed amendment and 
involves issues which should be sepa¬ 
rately considered. 

Six respondents opposed the amend¬ 
ments, principally on the basis that 
high ratio loans in general, and on 
multi-unit structures in particular, are 
speculative. The Board believes that 
such loans may be speculative but that 
it may be assumed that management 
of institutions affected by these 
amendments will generally observe 
safe and sound lending practices when 
making high ratio loans permitted by 
them. 

Accordingly. 12 CFR parts 541 and 
545 are amended by adding a new 
§541.10-5. deleting §§545.6-2 and 
545.6-3(a) and revising the heading 
and the text prior to the lettered sub¬ 
divisions of §545.6-3, subdivisions (i), 
<ii). (iv), (vii), and (viii) of §545.6- 
1(a)(4), subdivisions (i), (ii), (iii), and 
(lv > of § 545.6-l(a)(5), §545.6- 

Kb)(l)(iii), § 545.6-7(a)(l), § 545.6- 

7(a)(3), § 545.6-7(b), § 545.6-7(c)(l) 

(iiiXa), § 545.6-7(c)(2)(ii), and §545.6- 
7(cX3)(iii)(a) to read as set forth 
below. Also. 12 CFR part 563 is amend¬ 
ed by revising the text prior to the 
numbered subdivisions of §563.9-7(a) 
and all of § 563.9-7(b) to read as set 


forth below. All of these amendments 
are effective May 26, 1978. 

PART 541—DEFINITIONS 


§541.10-5 Two-family dwelling. 

The term “two-family dwelling’’ 
means a structure designed for two 
dwelling units. 


PART 545—OPERATIONS 


§ 545.6-1 Lending powers. 

Any Federal association may make 
the following types of loans on the se¬ 
curity of first liens on improved real 
estate: 

(a) Homes or combination of homes 
and business property— 

(1) Monthly installment loans; flexi- 
bile payment loans. Subject to the 
limitations of §545.6-7, monthly in¬ 
stallment loans and flexible payment 
loans may be made on homes or com¬ 
bination of homes and business prop¬ 
erty up to 75 percent of the value 
thereof, repayable monthly within 30 
years or, if an insured or guaranteed 
loan, within the period acceptable to 
the insuring or guaranteeing agency: 
Provided^ That, when so authorized by 
the members of such an association, 
such loans may be made up to: 

(i) 80 percent of the value, if the 
loan is not an insured or guaranteed 
loan; 


• • • • • 

(4) Loans in excess of 80 percent of 
value. The limitation of 80 percent set 
forth in (a)(l)(i) of this section shall 
be 90 percent in the case of any loan 
meeting the following requirements: 

(i) The loan is secured by a single¬ 
family or two-family dwelling; the 
amount of such loan exceeding 80 per¬ 
cent of the value of the improved real 
estate is not to be disbursed until con¬ 
struction has been completed, and, if 
such dwelling is being constructed for 
sale, until the property has been sold 
and title conveyed to a purchaser who 
has agreed in writing with the associ¬ 
ation to assume and to pay the loan; 

(ii) The amount of the loan does not 
exceed the lesser of: (a) for single¬ 
family dwellings, $75,000 ($112,500 in 
Alaska, Guam, and Hawaii) except 
that such loans exceeding $60,000, or 
$90,000, respectively, shall conform to 
the limitations in § 545.6-7 of this part, 
and, for two-family dwellings, the 
amount allowable in or under section 
207(c)(3) of the National Housing Act, 
or (b) 90 percent of the value or pur¬ 
chase price of the security, whichever 
is less; 


(iv) The borrower, including a pur¬ 
chaser who assumes the loan, has cer¬ 
tified in writing that: (a) No lien or 
charge upon such property, other 
than the lien of the association or 
liens or charges which will be dis¬ 
charged from proceeds of the loan, has 
been given or agreed to be given by 
the borrower, and (b) that the borrow¬ 
er is actually occupying at least one of 
the dwelling units of the property as 
his principal dwelling or intends to do 
so; 


(vii) The aggregate of the principal 
amount of any such loan and of the 
association’s investment in the princi¬ 
pal amount of all other loans under 
this subparagraph and subparagraph 
(5) of this paragraph (exclusive of 
loans whose unpaid principal balance 
has been reduced to not over 80 per¬ 
cent of the value or purchase price of 
the real estate, whichever is less, de¬ 
termined when the loans were made) 
does not exceed 50 percent of the asso¬ 
ciation’s assets; and 
(viii) The aggregate principal 
amount of the association’s invest¬ 
ment in flexible payment loans under 
this subparagraph and paragraph 
(a)(5) of this section (exclusive of 
loans whose unpaid principal balances 
have been reduced to not over 80 per¬ 
cent of the values or purchase price of 
the real estate, whichever is less, de¬ 
termined when the loans were made) 
does not exceed 5 percent of the asso¬ 
ciation’s assets, which 5 percent shall 
be included in the 50 percent of assets 
limitation in paragraph (a)(4)(vii) of 
this section; and 


(5) Loans in excess of 90 percent of 
value. The limitation of 80 percent set 
forth in subdivision (i) of subpara¬ 
graph (1) of this paragraph shall be 95 
percent for any loan meeting the re¬ 
quirements in subdivisions (i), (iii), 
(iv), (v), (vi), and (viii) of subpara¬ 
graph (4) of this paragraph and the 
following requirements: 

(i) The amount of the loan does not 
exceed the lesser of: (a) for single¬ 
family dwellings, $60,000 ($90,000 in 
Alaska, Guam, and Hawaii) and, for 
two-family dwellings, the amount al¬ 
lowable in or under section 207(c)(3) of 
the National Housing Act. or (b) 95 
percent of the value or purchase price 
of such security, whichever is less; 

(ii) The aggregate of the principal 
amount of such loan and of the associ¬ 
ation’s investment in the principal 
amount of all other loans made under 
this subparagraph (excluding loans 
whose unpaid principal balances have 
been reduced to not over 90 percent of 
the value or purchase price of the real 
estate, whichever is less, determined 
when the loans were made) does not 
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exceed 25 percent of the association’s 
assets; 

(iii) The aggregate of the principal 
amount of any such loan and of the 
association’s investment in the princi¬ 
pal amount of all other loans under 
this subparagraph and subparagraph 
(4) of this paragraph (excluding loans 
whose unpaid principal balances have 
been reduced to not over 80 percent of 
the value or purchase price of the real 
estate, whichever is less, determined 
when the loans were made) does not 
exceed 50 percent of the association’s 
assets; 

(iv) The aggregate of the principal 
amount of the association’s invest¬ 
ment in flexible payment loans under 
this paragraph and paragraph (a)(4) 
of this section (excluding loans whose 
unpaid principal balances have been 
reduced to not over 80 percent of the 
value or purchase price of the real 
estate, whichever is less, determined 
when the loans were made) does not 
exceed 5 percent of the association’s 
assets, which 5 percent shall be includ¬ 
ed in the 25 percent of assets limita¬ 
tion in paragraph (a)(5)(h) of this sec¬ 
tion and in the 50 percent of assets 
limitation in paragraph (a)(5)(iii) of 
this section; and 


(b) Other dwelling units; combina¬ 
tion of dwelling units, including 
homes, and business property involv¬ 
ing only minor or incidental business 
use; 

(1) Monthly installment loans. 


(iii) The amounts and repayment pe¬ 
riods authorized in paragraphs (a) (4) 
and (5) of this section in the case of 
cooperative housing project loans 
where dwelling units equalling 90 per¬ 
cent of the value or purchase price of 
the project, whichever is greater, are 
presold to bona fide purchasers: Pro¬ 
vided , That all the requirements of 
such paragraphs are met; and that 
such cooperative housing projects are 
required to maintain at least such re¬ 
serves as are required for comparable 
cooperative housing projects insured 
by the Federal Housing Administra¬ 
tion. For purposes of this paragraph 
(bXIXiii). the term “single-family or 
two-family dwelling” in paragraph 
(a)(4)(i) of this section shall read “co¬ 
operative housing project”; the words 
“borrower is”, in paragraph 
(a)(4)(iv)(6) of this section, shall read 
“members of the cooperative housing 
project are”; and the loan limits of 
$75,000. or $112,500 in Alaska, Guam 
and Hawaii, in paragraph (a)(4)(ii)(a) 
of this section, and $60,000 or $90,000 
in Alaska, Guam and Hawaii in para¬ 
graph (a)(5)(i)(a) of this section shall 
read “$75,000, or $112,500 with respect 
to dwelling units in Alaska, Guam, and 


Hawaii, multiplied by the number of 
dwelling units” and “$60,000, or 
$90,000 with respect to dwelling units 
in Alaska, Guam, and Hawaii, multi¬ 
plied by the number of dwelling 
units”, respectively: Provided* That 
the amount of the loan applied to any 
one dwelling unit may not exceed the 
applicable limitation per dwelling unit. 

• • • * • 

§545.6-2 [Deleted] 

§ 545.6-3 Additional lending powers. 

Except as otherwise provided in 
paragraph (c) of this section, any Fed¬ 
eral association may, upon authoriza¬ 
tion by its Board of Directors and 
without further action by its members, 
make the following types of loans: 

(a) (Deleted, effective 5-26-78.) 


§ 545.6-7 Percentage limitations on real 
estate loan investments. 

(a) Loan investments not subject to 
percentage limitations. The following 
investments by a Federal association 
in loans on the security of real estate 
shall not be subject to any percentage- 
of-assets or percentage-of-savings-ac- 
counts limitation: 

(1)A loan secured by a single-family 
or two-family dwelling, or a home or 
combination of home and business 
property, except, however, any such 
loan which is: 

(i) Secured by property located 
beyond the association’s regular lend¬ 
ing area; 

(ii) In excess of $60,000 for any 
single-family dwelling ($90,000 with re¬ 
spect to such dwellings in Alaska, 
Guam, or Hawaii, to the extent of 
such excess); 

(iii) In excess of the amount allowa¬ 
ble in or under section 207(c)(3) of the 
National Housing Act for any dwelling 
unit in a home or combination of 
home and business property which is 
not a single-family dwelling, to the 
extent of such excess; 

(iv) A loan made under §545.6- 
l(a)(3)(ii) to facilitate trade-in or ex¬ 
change of homes; 

(v) A loan on a single-family or two- 
family dwelling made under § 545.6(a) 
(4) or (5), as long as such loan exceeds 
80 percent of the value or purchase 
price of the security, whichever is less, 
determined when the loan was made; 

• • • • • 

(3) An insured loan which is pur¬ 
chased (without regard to the location 
of the security) and which does not 
exceed: (i) $60,000 on the security of a 
single-family dwelling, or (ii) the 
amount allowable in or under section 
207(c)(3) of the National Housing Act 
for any dwelling unit in any home or 


combination of home and business 
property which is not a single-family 
dwelling; 


(b) Percentage limitations for specif¬ 
ic types of loans. Real estate loan in¬ 
vestments made under sections which 
contain specific percentage limitations 
shall be subject to those limitations. 
Sections which contain specific limita 
tions are: §545.6-14 (land acquisition 
and development loans), §545.6-16 
(loans for housing for the aging). 
§545.6-18 (urban renewal loans). 
§545.6-20 (Foreign Assistance Act 
loans). § 545.6-3(c) (developed building 
lot loans). § 545.6-l(a) (4) and (5) 
(loans on single-family or two-family 
dwellings in excess of 80 percent of 
value), § 545.6-l(a)(3)(ii) (loans to fa¬ 
cilitate trade-in or exchange of 
homes), and §545.6-26 (non-conform¬ 
ing secured loans). However, whenever 
the terms of a loan investment under 
§§545.6-16, 545.6-18, or 545.6-26 meet 
the requirements for a loan under 
§545.6-1, the loan may be released 
from the percentage-limitation catego¬ 
ry in §§ 545.6-16, 545.6-18, or 545.6-26 
and allocated within an applicable per¬ 
centage-limitation category in para 
graph (c) of this section or released 
from allocation to any percentage- 
limitation category if it is a loan speci¬ 
fied under paragraph (a) of this sec¬ 
tion. A loan investment under § 545.6- 
1(a) (4) or (5) (a loan on a single¬ 
family or two-family dwelling in excess 
of 80 percent of value) within the asso¬ 
ciation’s regular lending area may be 
released from its percentage-limitation 
category when the loan balance has 
been reduced to not more than 80 per¬ 
cent of value. 

A loan investment under § 545.6- 
l(b)(l)(iii) on a cooperative housing 
project may be released from the per¬ 
centage-limitation categories of 
§545.6-l(a) (4) or (5) when the loan 
balance has been reduced to not more 
than 80 percent of value, but: (1) The 
amount by which such loan exceeds, 
for any dwelling unit therein, an 
amount allowable in or under section 
207(c)(3) of the National Housing Act. 
shall be included in an appropriate 
percentage-limitation category of 
paragraph (c) of this section, and (2) 
such loan shall be entirely included 
within the percentage limitation speci¬ 
fied in paragraph (c)(1) of this section 
if the security is located outside the 
association’s regular lending area. 

(c) Percentage limitations for other 
loans . 


(1) General 20-percent-of-assets cate¬ 
gory. The following investments, not 
to exceed at any one time an amount 
equal to 20 percent of the association s 
assets, are allocable to this category: 
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(iii) Any loan secured by a home or 
combination of home and business 
property, or other dwelling units or a 
combination of other dwelling units, 
including homes and business property 
involving only minor or incidental 
business use— 

(a) To the extent the amount of 
such loan exceeds, for any dwelling 
unit in any such security property 
which is not a single-family dwelling, 
an amount allowable in or under sec¬ 
tion 207(c)(3) of the National Housing 
Act; or 


(3) Participation 20-percent-of-assets 
category. This category includes par¬ 
ticipation interests in loans described 
in paragraphs (c)(1) (ii) and (iii) of 
this section. 

• • • + • 


PART 563—OPERATIONS 


§ 563.9-7 Loans in excess of 90 percent of 
value. 

(a) An insured institution authorized 
to make loans, other than insured 
loans or guaranteed loans, on the secu¬ 
rity of “single-family dwellings’* (as 
defined in § 541.10 of this chapter) or a 
“two-famiy dwelling” (as defined in 
§541.10-5 of this chapter) in excess of 
90 percent of value of such real estate 
may do so only if: 


(b) This section does not apply to 
single-family dwelling or two-family 
dwelling loans to facilitate the sale of 
real estate owned described in 
§ 561.15(d) of this subchapter. 


(Sec. 5, 48 Stat. 132, as amended: 12 U.S.C. 
1464. secs. 402. 403, 407. 48 Stat. 1256, 1257, 
1260. as amended: 12 U.S.C. 1725, 1726, 1730. 
Reorg. Plan No. 3 of 1947. 12 FR 4981. 3 
1943-48 Comp., p. 1071.) 

By the Federal Home Loan Bank 
Board. 

Ronald A. Snider, 
Assistant Secretary 
(FR Doc. 78-11199 Filed 4-24-78; 8:45 am] 


[7535-01] 

CHAPTER VII—NATIONAL CREDIT 
UNION ADMINISTRATION 


PART 701—ORGANIZATION AND 
OPERATIONS OF FEDERAL CREDIT 
UNIONS 


Final Rule—Implementation of 15 
Year Maturity Mobile Home Lend¬ 
ing Authority 

AGENCY: National Credit Union Ad¬ 
ministration. 

ACTION: Notice of self-implementing 
authority. 

SUMMARY: On August 4, 1977, the 
Administrator, National Credit Union 
Administration, stated that §701.21 
would not be applicable to mobile 
home loans with maturities in excess 
of 12 years, 42 FH 39369. and that a 
rule implementing that authority 
would be proposed at a later date. The 
Administrator has determined that a 
regulation implementing the provision 
of the April 19, 1977, amendments to 
the Federal Credit Union Act (Pub. L. 
95-22, 91 Stat. 49) authorizing Federal 
credit unions to finance the purchase 
of mobile homes with maturities not 
exceeding 15 years is not necessary. 
Therefore, upon the effective date of 
this Notice, Federal credit unions are 
authorized to make such loans pursu¬ 
ant to the requirements and dictates 
of §701.21. 

EFFECTIVE DATE: May 25, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Steven R. Bisker, Attorney Advisor, 
Office of General Counsel, National 
Credit Union Administration, 2025 
M Street NW., Washington, D.C., 
20456. Telephone 202-632-4870. 

(Sec. 120, 73 Stat. 635 (12 U.S.C. 1766) and 
Sec. 209, 84 Stat. 1104 (12 U.S.C. 1789).) 

Lawrence Connell, 
Administrator. 

April 19, 1978. 

[FR Doc. 78-11171 Filed 4-24-78: 8:45 am] 


[6320-01] 

Title 14—Aeronautics and Space 

CHAPTER II—CIVIL AERONAUTICS 
BOARD 

SUBCHAPTER A—ECONOMIC 
REGULATIONS 

[Regulation ER-1047, Amdt. 3. Docket 
31728] 

PART 223—FREE AND REDUCED RATE 
TRANSPORTATION 
Final Rule 

AGENCY: Civil Aeronautics Board. 
ACTION: Final rule. 

SUMMARY: This rule allows air carri¬ 
ers to make student fares available to 
citizens of Guam, American Samoa, 
the Trust Territory of the Pacific Is¬ 
lands. and the Commonwealth of the 
Northern Mariana Islands for travel 
between the student's home and his 
school or vocational training program 
in Alaska, Hawaii, the mainland 
United States, or one of the other is¬ 
lands covered by this rule. The rule- 
making was initiated in response to pe¬ 
titions filed by three carriers. 

DATES: Effective: April 19, 1978. 
Adopted: April 19, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Richard Juhnke, Office of the Gen¬ 
eral Counsel, Civil Aeronautics 
Board, 1825 Connecticut Avenue 
NW., Washington. D.C. 20428, 202- 
673-5436. 

SUPPLEMENTAL INFORMATION: 
In response to petitions by Pan Ameri¬ 
can World Airways, Continental Air 
Lines, and Air Micronesia, the Board 
issued notice of proposed rulemaking 
EDR-344, dated February 9, 1978, pro¬ 
posing to allow air carriers to make 
student fares available to natives of 
Guam, American Samoa, and the 
Trust Territory of the Pacific Islands 
(43 FR 6621, 2-15-78). Comments have 
been received from the Governor of 
the Commonwealth of the Northern 
Mariana Islands, the Legislature of 
the Northern Marianas Common¬ 
wealth, the Guam Chamber of Com¬ 
merce, the Director of Education of 
the Trust Territory of the Pacific Is¬ 
lands, and the Acting Chancellor of 
the College of Micronesia. 

While these comments made sugges¬ 
tions for how the proposed rule might 
be amended, they all expressed sup¬ 
port for the proposed rule and the 
Board has decided to adopt it, with 
the minor changes discussed below. 
One of these changes results from 
comments made by the Guam Cham¬ 
ber of Commerce and the Governor of 
the Northern Marianas Common¬ 
wealth pointing out that the use of 
the word “native" in the rule might 
unintentionally exclude some students 
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who are citizens of the islands and 
suggesting that that w f ord might also 
be distasteful to some people. Those 
comments recommended that the 
Board substitute “resident" for 
“native" in the final rule to eliminate 
these problems. 

In drafting its proposed rule, the 
Board chose to use “native" rather 
than “resident" to make clear that the 
proposed fares could be made available 
only to permanent residents of the is¬ 
lands who have the relationship to the 
United States and the financial need 
which prompted us to propose the 
rule. Our use of that word was certain¬ 
ly not meant to offend anyone. Since 
we still believe that the use of “resi¬ 
dent" would make the rule broader 
than the circumstances warrant and 
yet agree that the word “native" 
would create the problems cited above, 
we have substituted “citizen" for 
“native" in the final rule. This change 
will assure that the fares may be made 
available to all of the students we in¬ 
tended to include without offending 
anyone or creating a risk that the 
fares might be made available to more 
people than we intended. 

A second change we have made also 
results from comments made by the 
Guam Chamber of Commerce and the 
Governor of the Commonwealth of 
the Northern Mariana Islands. Those 
point out that the United States has 
covenanted in Pub. L. 94-241 to estab¬ 
lish a Commonwealth of the Northern 
Mariana Islands and that the pro¬ 
posed rule might have the effect of ex¬ 
cluding the Northern Marianas after 
they cease to be a part of the Trust 
Territory of the Pacific Islands. Since 
citizens of the Northern Marianas will 
be citizens of the United States when 
the trusteeship ends, we have amend¬ 
ed the proposed rule to specifically in¬ 
clude the Commonwealth of the 
Northern Marianas to insure that stu¬ 
dent fares may be made available to 
its citizens after the trusteeship ends. 
The U.S. duty to promote the educa¬ 
tion of the citizens of the Northern 
Marianas will be at least as great after 
they become U.S. citizens as it is under 
our trusteeship, and so this change is 
necessary to assure that our duty will 
be fulfilled after the trusteeship ends. 

The final amendment to the pro¬ 
posed rule results from comments 
made by the Northern Marianas Com¬ 
monwealth Legislature, the Director 
of Education of the Trust Territory of 
the Pacific Islands, and the Acting 
Chancellor of the College of Microne¬ 
sia. They recommended that the rule 
be broadened to include travel be¬ 
tween the islands since there are a 
number of students who attend 
schools on other islands and many of 
the islands are separated by great dis¬ 
tances. Because the air fare between 
some of the islands can be nearly as 
high as the fare from the islands to 
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Hawaii, which is covered by the pro¬ 
posed rule, we have included interis¬ 
land travel in the final rule’s authori¬ 
zation. 

We wish to avoid any interruption in 
the availability of student fares, which 
we have ordered Continental Air Lines 
to discontinue by April 29, and thus 
find good cause for making this au¬ 
thorization effective upon its adop¬ 
tion. Accordingly, the Board amends 
Part 223 of its economic regulations 
(14 CFR § 223) as follows: 

Amend § 223.2 by adding a new* para¬ 
graph (g) as follows: 

§ 223.2 Persons to whom free and re¬ 
duced-rate transportation may be fur¬ 
nished. 

In addition to the persons specified 
in subparts B and C of this part: 


(g) Any air carrier may, to the 
extent authorized in its certificate or 
elsewhere, provide reduced-rate over¬ 
seas air transportation to students 
who are citizens of Guam, American 
Samoa, the Commonwealth of the 
Northern Mariana Islands, or the 
Trust Territory of the Pacific Islands: 
Provided^ however, That the student 
must be enrolled in, or en route to or 
from enrolling in, a college, university, 
trade school, or similar bona fide edu¬ 
cational or vocational program at the 
time of travel; the student fares may 
be made available only to students 
traveling between their homes in 
Guam, American Samoa, the Northern 
Mariana Islands, and the Trust Terri¬ 
tory and their schools and vocational 
training programs in Guam. American 
Samoa, the Northern Mariana Islands, 
the Trust Territory, Alaska, Hawaii, 
and the mainland United States; and 
the carrier shall file with the Board 
tariffs showing all fares, rates, 
charges, and applicable rules for air 
transportation provided under this 
subsection. 

(Sections 102, 204, and 403 of the Federal 
Aviation Act of 1958, as amended. 72 Stat. 
740, 743, and 758; 49 U.S.C. 1302, 1324, and 
1373.) 

By the Civil Aeronautics Board. 

Phyllis T. Kaylor, * 
Secretary. 

[FR Doc. 78-11197 Filed 4-24-78; 8:45 am] 


[7905-01] 

Title 20—Employees’ Benefits 

CHAPTER II—RAILROAD RETIREMENT 
BOARD 

PART 200—PROCEDURES AND 
FORMS 

Disclosure of Medical Records 

AGENCY: Railroad Retirement 

Board. 


ACTION: Amendment to final rule. 

SUMMARY: This amendment to the 
regulations under the Privacy Act 
would simplify the procedure for dis 
closure of medical records to the sub 
ject of those records and would signifi 
cantly reduce the administrative 
burden on the Board’s Bureau of Re 
tirement Claims. Further, the amend¬ 
ment would afford protection to indi 
viduals who have requested access to 
their medical records where the re¬ 
cords concern a medical problem 
which, if disclosed directly to the indi 
vidual, could have a harmful effect on 
that individual. The regulation pro 
vides that if the system manager de¬ 
termines that disclosure of the record 
directly to the individual might be 
harmful to the individual, the individ¬ 
ual will be advised that the record may 
not be disclosed directly to him or her, 
but that the record could be furnished 
to a physician selected by the individ¬ 
ual. The procedure would comport 
with the individual access requirement 
of the Privacy Act while retaining the 
restrictions imposed under section 
12(n) of the Railroad Unemployment 
Insurance Act, as incorporated into 
the Railroad Retirement Act by sec¬ 
tion 7(b)(3) thereof, with regard to the 
confidentiality of medical records. 

EFFECTIVE DATE: April 12. 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

R. F. Butler. Secretary, Railroad Re¬ 
tirement Board, 844 Rush Street, 

Chicago, Ill. 60611, 312-751-4920. 

Section 200.4(e) (20 CFR 200.4(e)) is 
revised to read as follows: 

§ 200.4 Protection of privacy of records 
maintained on individuals. 


(e) Special procedures—medical re¬ 
cords. (1) An individual concerning 
whom the Railroad Retirement Board 
maintains medical records in a system 
of records shall, upon written request, 
be permitted to review such medical 
records or be furnished copies of such 
records if the system manager of the 
system containing the requested re¬ 
cords determines that disclosure of the 
records or any portion thereof would 
not be harmful to the individuals 
mental or physical health. 

(2) If, upon review of the medical re¬ 
cords requested, the system manger 
determines that disclosure of such re¬ 
cords or any portion thereof might be 
harmful to the individual’s mental or 
physical health, he shall inform the 
individual that copies of the records 
may be furnished to a physician of the 
individual's own choosing. If the indi¬ 
vidual should select a physician to 
conduct such a review and direct the 
Board to permit the physician to 
review the records, the system man- 
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ager shall promptly forward copies of 
the records in question to that physi¬ 
cian. The system manager shall 
inform the physician that the records 
are being provided to him or her for 
the purpose of making an independent 
determination as to whether release of 
the records directly to the individual 
who has requested them might be 
harmful to that individual. The physi¬ 
cian shall also be informed that if, in 
his or her opinion, direct disclosure of 
the records would not be harmful to 
the individual’s mental or physical 
health, he or she may then provide 
the copies to the individual. The phy¬ 
sician shall further be informed that 
should he or she determine that dis¬ 
closure of the records in question 
might be harmful to the individual, 
such records shall not be disclosed and 
should be returned to the Board, but 
the physician may summarize and dis¬ 
cuss the contents of the records with 
the individual. 

(3) The special procedure estab¬ 
lished by paragraph (e) of this section 
to permit an individual access to medi¬ 
cal records pertaining to himself or 
herself shall not be construed as au¬ 
thorizing the individual to direct the 
Board to disclose such medical records 
to any third parties, other than to a 
physician in accordance with para¬ 
graph (e)(2) of this section. Medical 
records shall not be disclosed by the 
Board to any entities or persons other 
than the individual to whom the 
record pertains or his or her autho¬ 
rized physician regardless of.consent, 
except as permissible under para¬ 
graphs (h)(1) (i). (iii), and (viii) of this 
section and as provided under para¬ 
graph (e)(4) of this section. 

(4) Notwithstanding the provisions 
of paragraphs (e) (1), (2), and (3) of 
this section and of paragraph (d) of 
this section, if a determination made 
with respect to an individual’s claim 
for benefits under the Railroad Re¬ 
tirement Act or the Railroad Unem¬ 
ployment Insurance Act is based in 
whole or in part on medical records, 
disclosure of or access to such medical 
records shall be granted to such indi¬ 
vidual or to such individual’s represen¬ 
tative when such records are requested 
for the purpose of contesting such de¬ 
termination either administratively or 
judicially. 

(5) The procedures for access to 
medical records set forth in paragraph 
(e ) °f this section shall not apply with 
respect to requests for access to an in¬ 
dividual’s disability decision sheet or 
similar adjudicatory documents, access 
to which is governed solely by para¬ 
graph (d) of this section. 


Dated: April 18. 1978. 

By Authority of the Board. 

R. P. Butler, 
Secretary of the Board, 
1PR Doc. 78-11172 Piled 4-24-78: 8:45 ami 
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[4110-03] 

Title 21—Food and Drugs 

CHAPTER I—FOOD AND DRUG AD¬ 
MINISTRATION, DEPARTMENT OF 
HEALTH, EDUCATION, AND WEL¬ 
FARE 

SUBCHAPTER E—ANIMAL DRUGS, FEEDS, AND 
RELATED PRODUCTS 

PART 558—NEW ANIMAL DRUGS 
FOR USE IN ANIMAL FEEDS 

Lasalodd With Bacitracin 

AGENCY: Food and Drug Administra¬ 
tion. 

ACTION: Pinal rule. 

SUMMARY: The animal drug regula¬ 
tions are amended to reflect approval 
of a new animal drug application 
(NADA) submitted by Hoffmann-La- 
Roche, Inc., providing for use of a 
medicated chicken feed containing la- 
salocid and bacitracin to increase the 
rate of weight gain, improve feed effi¬ 
ciency, and prevent coccidiosis in 
broilers and fryers. 

EFFECTIVE DATE: April 25, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Lonnie W. Luther. Bureau of Veteri¬ 
nary Medicine (HFV-147), Food and 
Drug Administration, Department of 
Health, Education, and Welfare, 
5600 Fishers Lane, Rockville, Md. 
20857, 301-443-4317. 

SUPPLEMENTARY INFORMATION: 
Hoffmann-LaRoche, Inc., Nutley, N.J. 
07110, filed NADA 107-996V proposing 
safe and effective use of lasalocid and 
bacitracin in medicated chicken feed 
for broilers and fryers in order to in- 
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crease the rate of weight gain, improve 
feed efficiency, and prevent coccidio¬ 
sis. 

Approval of this application does not 
constitute a reaffirmation of the un¬ 
derlying human safety data for baci¬ 
tracin methylene disalicylate. 

In accordance with the freedom of 
information regulations and 
§ 514.11(e)(2)(ii) (21 CFR 514.11(e)(2) 
(ii)) of the animal drug regulations, a 
summary of the safety and effective¬ 
ness data and information submitted 
to support approval of this application 
is released publicly. The summary is 
available for public examination at the 
office of the Hearing Clerk (HFC-20), 
Food and Drug Administration, Room 
4-65, 5600 Fishers Lane. Rockville, Md. 
20857, from 9 a.m. to 4 p.m., Monday 
through Friday. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (sec. 512(i), 82 
Stat. 347 (21 U.S.C. 360b(i))) and 
under authority delegated to the Com¬ 
missioner of Food and Drugs (21 CFR 
5.1), Part 558 is amended as follows: 

1. In §558.76, by adding new para¬ 
graph (e)(3)(viii) to read as follows: 

§ 558.76 Bacitracin methylene disalicylate. 


(e)• • • 

(3) • • * 

(viii) With lasalocid sodium in accor¬ 
dance with § 558.311. 

2. In §558.311, by adding new item 

(4) to the table in paragraph (e) to 
read as follows: 

§558.311 Lasalocid sodium. 


(e) • • • 


Lasalocid sodium 
activity In grams per 
ton 

Combination in 
grams per ton 

Indications for use 

Limitations 

Sponsor 

* 

• • 

• • 

• • 


(4)68(0.0075 percent).. 

Bacitracin 10 to 
50. 

For prevention of 
coccidiosis caused by 
Eimeria. tenella, E. 
necatrix, E. acervulina, 

E. brunetti, E. mivati, 
and E. maxima, and for 
Increased rate of weight 
gain and improved feed 
efficiency. 

For broiler or fryer 
chickens only; feed 
continuously as the sole 
ration; withdraw 3 days 
before slaughter; 
bacitracin methylene 
disalicylate provided by 
No. 046573 in 

5 510.600(0 of this 
chapter. 

000004 


Effective date: This regulation becomes effective April 25. 1978. 

(Sec. 512(i), 82 Stat. 347 (21 U.S.C. 360b(i)).) 

Dated: April 18, 1978. 

C. D. Van Houweling, 
Director , Bureau of Veterinary Medicine, 
' CFR Doc. 78-11131 Filed 4-24-78; 8:45 am) 
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[4410-01] 

Title 28—Judicial Administration 

CHAPTER I—DEPARTMENT OF 
JUSTICE 

PART 2—PAROLE, RELEASE, SUPER¬ 
VISION, AND RECOMMITMENT OF 
PRISONERS, YOUTH OFFENDERS 
AND JUVENILE DELINQUENTS 

Paroling, Recommitting and 
Supervising Federal Prisoners 

AGENCY: United States Parole Com¬ 
mission. 

ACTION: Pinal rule. 

SUMMARY: The Commission is elimi¬ 
nating a rule which permitted recon¬ 
sideration by the entire Commission of 
any action taken by the Commission’s 
National Appeals Board, upon the pe¬ 
tition of any three Commissioners. 
The rule was originally adopted with 
the intent of ensuring that differences 
between the Regional Commissioners 
and the National Appeals Board in de¬ 
ciding individual cases did not develop 
into a divergency of general paroling 
policy within the Commission. Specific 
criticism of the rule has subsequently 
persuaded the Commission that any 
attempt to resolve policy differences 
in the context of individual cases is 
overly cumbersome and can appear to 
cause unfairness, and that the Com¬ 
mission’s bimonthly business meetings 
would be the proper forum to resolve 
such problems if they arise in the 
future. 

EFFECTIVE DATE: May 25. 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Michael A. Stover. Office of the 
General Counsel, United States 
Parole Commission, 320 First Street 
NW.. Washington, D.C. 20537: tele¬ 
phone 202-724-3092. 

SUPPLEMENTARY INFORMATION: 
In order to prevent any confusion as 
to the effect of this rule change in in¬ 
dividual cases, no further actions 
under 28 CFR section 2.54(b) will be 
commenced after April 20. 1978. Ac¬ 
tions commenced on or before April 
20. 1978, will continue to be processed 
according to the rule as it presently 
stands. (The commencement of an 
action under section 2.54(b) shall be 
interpreted for this purpose as the 
signing and dating of a petition to the 
Chairman for reopening by the Com¬ 
missioner originating the petition.) 
Since there is a thirty day limitation 
on actions under this rule, such ac¬ 
tions will be completed by the effec¬ 
tive date of this change. 

Accordingly, pursuant to 18 U.S.C. 
§ 4203(a)(1) and § 4204(a)(6). Title 28. 
Code of Federal Regulations, section 
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2.54 is amended by the deletion of the 
entire text of subsection (b) as well as 
the designations “(a)” and ‘ 4 (b)'\ The 
text of subsection (a) then becomes 
the entire text of § 2.54. The title of 
that section is amended accordingly to 
read as follows: Reviews pursuant to 
18 U.S.C. 4215. 

Dated: April 20, 1978. 

Cecil C. McCall, 
Chairman, 

U.S. Parole Commission. 

[FR Doc. 78-11167 Filed 4-24-78; 8:45 ami 


[4510-29] 

Title 29—Labor 

CHAPTER XXV—PENSION AND WEL¬ 
FARE BENEFIT PROGRAMS, DE¬ 
PARTMENT OF LABOR 

SUBCHAPTER G—ADMINISTRATION AND EN¬ 
FORCEMENT UNDER THE EMPLOYEE RETIRE¬ 
MENT INCOME SECURITY ACT OF 1974 

PART 2560—RULES AND REGULA¬ 
TIONS FOR ADMINISTRATION AND 
ENFORCEMENT 

Regulations Governing Requests by 
Participants, Beneficiaries, or Fidu¬ 
ciaries for the Secretary of Labor 
To Exercise Enforcement Authority 

AGENCY: Pension and Welfare Bene¬ 
fit Programs. Labor. 

ACTION: Interim rule. 

SUMMARY: This document an¬ 

nounces the adoption of an interim 
rule and solicits public comments on 
whether the interim rule should be 
made permanent. This interim rule 
sets forth the procedure by which par¬ 
ticipants, beneficiaries, or fiduciaries 
of certain employee benefit plans may 
request the Secretary of Labor to ex¬ 
ercise his authority to enforce certain 
provisions of the Employee Retire¬ 
ment Income Security Act of 1974 (the 
Act). This interim rule will affect par¬ 
ticipants, beneficiaries and fiduciaries 
of employee benefit plans subject to 
title I of the act and qualified under 
certain provisions of the Internal Rev¬ 
enue Code of 1954. 

DATES: Effective date.—Retroactively 
from January 1, 1975. Comments due 
on or before June 26, 1978. 

ADDRESS: Submit written data, 
views, or arguments (at least six 
copies) to: Proposed Civil Enforcement 
Regulation. Room C-4526, Office of 
Regulatory Standards and Exceptions, 
pension and Welfare Benefit Pro¬ 
grams, U.S. Department of Labor, 
Washington, D.C. 20216. All written 
submissions will be open to public in¬ 
spection at: Public Documents Room. 


Pension and Welfare Benefit Pro¬ 
grams. Department of labor. Room N- 
4677. 200 Constitution Avenue NW., 
Washington, D.C. 20216. 

FOR FURTHER INFORMATION 
CONTACT: 

Sherwin Kaplan, Office of the So¬ 
licitor. Plan Benefits Security Divi¬ 
sion, 202-523-8619 (not a toll-free 
number). 

SUPPLEMENTARY INFORMATION: 
Notice is hereby given that the De¬ 
partment of Labor has adopted inter¬ 
im regulation §2560.502-1, effective 
January 1. 1975, and proposes this reg¬ 
ulation for permanent adoption. 
Under the act the Secretary of Labor 
(the Secretary) has primary responsi¬ 
bility for civil enforcement of title I. 
However, with regard to a violation of, 
or the enforcement of, parts 2 and 3 of 
title I (concerning minimum standards 
for participation, vesting and benefit 
accrual, and funding), the Secretary 
may exercise his civil enforcement au¬ 
thority under section 502(a)(5) of the 
act with respect to certain employee 
benefit plans qualified under the In¬ 
ternal Revenue Code of 1954 (or with 
respect to which an application to so 
qualify has been filed and has not 
been finally determined) only if re¬ 
quested by the Secretary of the Trea¬ 
sury or if one or more participants, 
beneficiaries, or fiduciaries of such 
plan so request in writing in a manner 
prescribed by the Secretary. Civil en¬ 
forcement authority pursuant to 
ERISA section 502(a)(5) may be exer¬ 
cised by the Secretary pursuant to 
such requests with respect to such 
plans only if he determines that such 
violation affects, or such enforcement 
is necessary to protect, claims of par¬ 
ticipants or beneficiaries under the 
plan. 

This regulation prescribes the 
manner in which requests for enforce 
ment pursuant to section 502(b)(2) of 
the act are to be made and considered. 
Such requests shall be in writing, shall 
contain information from which the 
participant, beneficiary or fiduciary 
and the plan can be identified, and 
shall be directed to an office or official 
within the Department of Labor or re¬ 
ferred to such office or official by any 
party to whom such writing is direct¬ 
ed. 

The regulation contained in this doc¬ 
ument is adopted on an interim basis 
effective retroactively to January 1, 
1975, and is proposed for final adop¬ 
tion pursuant to authority provided in 
sections 502(b)(2) and 505 of the act 
(29 U.S.C. 1132(b)(2) and 1135). The 
reason for making this regulation ef¬ 
fective immediately on a temporary 
basis is because of the harm which 
might result to plans and their partici¬ 
pants and beneficiaries if the Secre¬ 
tary delays enforcement actions based 
on requests previously or hereafter 
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made pursuant to section 502(b)(2). 
For the foregoing reason, the under¬ 
signed finds that good cause exists for 
making this regulation temporarily ef¬ 
fective without advance publication, as 
specified in the Administrative Proce¬ 
dure Act (5 U.S.C. 553(d)(3).) 

Accordingly. Chapter XXV of Title 
29 of the Code of Federal Regulations 
is amended by adding §2560.502-1 to 
read as follows: 

§ 2560.502-1 Requests for enforcement 
pursuant to section 502(b)(2) 

(a) Form, content, and filing. All re¬ 
quests by participants, beneficiaries, 
and fiduciaries for the Secretary of 
I^abor to exercise his enforcement au¬ 
thority pursuant to section 502(a)(5), 
29 U.S.C. 1132(a)(5), with respect to a 
violation of, or the enforcement of. 
Parts 2 and 3 of Title I of the Employ¬ 
ee Retirement Income Security Act of 
1974 (act) shall be in writing and shall 
contain information sufficient to form 
a basis for identifying the participant, 
beneficiary or fiduciary and the plan 
involved. All such requests shall be 
considered filed if they are directed to 
and received by any office or official 
of the Department of Labor or re¬ 
ferred to and received by any such 
office or official by any party to whom 
such writing is directed. 

(b) Consideration. The Secretary of 
Labor retains discretion to determine 
whether any enforcement proceeding 
should be commenced in the case of 
any request received pursuant to para¬ 
graph (a) of this section, and he may, 
but shall not be required to, exercise 
his authority pursuant to section 
502(a)(5) of the act only if he deter¬ 
mines that such violation affects, or 
such enforcement is necessary to pro¬ 
tect. claims of participants or benefi¬ 
ciaries to benefits under the plan. 

(Sc-cs. 502(bX2) and 505. Pub. L 93-406, 88 
Stat. 829. 891. 894 (29 U.S.C. §§ 1132(b)(2) 

and 1135).) 

Effective date: Retroactively from 
January 1, 1975. 

Signed at Washington, D.C.. this 
18th day of April 1978. 

Ian D. Lanoff, 

Administrator, Pension and Wel¬ 
fare Benefit Programs, Labor- 
Management Services Admin¬ 
istration, U.S. Department of 
Labor. 

iFR Doc. 78-11028 Piled 4-24-78; 8:45 am) 
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[4810-25] 

Title 31—Money and Finance: 
Treasury 

SUBTITLE A—OFFICE OF THE 
SECRETARY OF THE TREASURY 

PART O—STANDARDS OF CONDUCT 

Engagements To Speak, Write, or 
Teach 

AGENCY: Department of the Trea¬ 
sury. 

ACTION: Final rule. 

SUMMARY: This rule is an amend¬ 
ment to the Department's minimum 
standards of conduct. The amendment 
is concerned with the acceptance of 
honoraria or reimbursements for ex¬ 
penses relating to teaching, writing, 
lecturing, and speechmaking, and is in¬ 
tended to clarify the Department’s po¬ 
sition in this area. Under the amend¬ 
ment, the acceptance of honoraria or 
other compensation for teaching, writ¬ 
ing, lecturing, or speechmaking on 
matters relating to Treasury business 
undertaken in an employee's private 
capacity is discouraged, even though 
the activity is not performed as an of¬ 
ficial duty. Prior approval must be ob¬ 
tained before compensation may be ac¬ 
cepted. If the activity is undertaken as 
an official duty, all expenses will be 
borne by the Treasury Department, 
and no other compensation may be ac¬ 
cepted by the employee. However, an 
employee may accept reimbursement 
for actual expenses from organizations 
determined by the Secretary to be tax 
exempt, as described in 26 U.S.C. 
501(c)(3), if no Government reim¬ 
bursement is made for the expense, 
and the acceptance of payment is con¬ 
sistent with the Department's policy 
of eliminating any conflict of interest 
or appearance of a conflict of interest 
with an employee’s official duties. 

EFFECTIVE DATE: This amendment 
takes effect on April 25, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Jordan Luke, Special Assistant to 
the General Counsel, Office of the 
General Counsel, Department of the 
Treasury, 1500 Pennsylvania Avenue 
NW., Washington, D.C. 20220, 202- 
566-2914. 

SUPPLEMENTARY INFORMATION: 
In accordance with 5 CFR 735.104, this 
amendment has been submitted to, 
and approved by the Civil Service 
Commission. 

Note.— The Department of the Treasury 
has determined that this document does not 
contain a major proposal requiring prepara¬ 
tion of an inflation impact statement under 
Executive Orders 11821 and 11949 and OMB 
Circular A-107. 
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The Department finds that the re¬ 
quirements of 5 U.S.C. 553 (b) and (d) 
can be dispensed with since the 
amendment is a matter relating to 
agency management and personnel 
within the meaning of 5 U.S.C. 553(a). 

Accordingly. 31 CFR Part O is 
amended as follows: 

1. By revising paragraphs (a), (b), 
and (c) of § 0.735-39 to read as follows: 

§ 0.735-39 Teaching, writing, lecturing, 
and speechmaking. 

(a) Employees may teach, write, lec¬ 
ture, or deliver speeches providing 
such action is not prohibited by law. 
Executive Order 11222, 5 CFR Part 
735, or the regulations in this part. 
The requirements prescribed in 
§0.735-38 also apply to engagements 
to teach, write, lecture, or deliver 
speeches. However, an employee shall 
not, either with or without compensa¬ 
tion, engage in teaching, writing, lec¬ 
turing, or speechmaking (including 
teaching, writing, lecturing, or speech¬ 
making, for the purpose of the special 
preparation of a person or class of per¬ 
sons for an examination of the Civil 
Service Commission or Board of Ex¬ 
aminers for the Foreign Service) that 
depends on information obtained as a 
result of his Government employment, 
except when that information has 
been made available to the general 
public or will be made available on re¬ 
quest, or when an appropriate approv¬ 
ing official gives written authorization 
for use of nonpublic information on 
the basis that the use is in the public 
interest. A formal speech, a lecture, or 
an article relating to Treasury Depart¬ 
ment business shall, prior to its release 
to the public, be submitted to the ap¬ 
propriate approving official and. in 
the Office of the Secretary, the Assis¬ 
tant Secretary (Public Affairs). 

(b) (1) Determinations by the appro¬ 
priate approving official If the sub¬ 
ject matter of any teaching, writing, 
lecturing, or speechmaking activity is 
devoted to the responsibilities, pro¬ 
grams, or activities of the Department, 
or draws upon official data or ideas 
which have not been made public, the 
appropriate approving official will de¬ 
termine whether the activity may be 
undertaken, and if so. whether as offi¬ 
cial duty or in a private capacity. In 
determining whether the activity is an 
official duty or private undertaking, 
the appropriate approving official will 
consider, among other factors, wheth¬ 
er the activity will be performed 
during official hours, whether Govern¬ 
ment time or facilities will be utilized, 
whether the official title of the em¬ 
ployee will be used, and whether the 
activity would justify the expenditure 
of public funds. 

(2) Activities undertaken as an offi¬ 
cial duty. If the activity is undertaken 
as an official duty, all expenses will be 
borne by the Treasury Department, 
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and the employee may not accept any 
honorarium or other compensation or 
permit payment of his or her ex¬ 
penses. However, under 5 U.S.C. 4111 
and 5 CFR Part 410, an employee on 
official duty may accept reimburse¬ 
ment for actual travel and reasonable 
lodging and subsistence expenses from 
organizations determined by the Sec¬ 
retary to be tax exempt, as described 
in 26 U.S.C. 501(c)(3), if no Govern¬ 
ment payment or reimbursement is 
made for the expense, and the accep¬ 
tance of the payment is consistent 
with the Department’s policy of elimi¬ 
nating any conflict of interest or ap¬ 
pearance of a conflict of interest with 
his or her official duties and responsi¬ 
bilities. 

(3) Activities undertaken in a pri¬ 
vate capacity, (i) The Treasury De¬ 
partment discourages employees from 
receiving honoraria or other compen¬ 
sation for teaching, writing, lecturing, 
or speechmaking on matters relating 
to Treasury business, even though the 
activity is not performed as an official 
duty. An employee may not receive 
any such compensation unless, before 
engaging in the activity, a written re¬ 
quest is submitted to and approved by 
the appropriate approving official. 
The request should set forth the facts 
relating to the amount of compensa¬ 
tion, its reasonableness (taking into 
account the amount of compensation 
paid to others under similar circum¬ 
stances), and also indicate why its ac¬ 
ceptance would be consistent with the 
Department’s policy to eliminate any 
conflict of interest or appearance of a 
conflict of interest with the employ¬ 
ee’s official duties and responsibilities. 
Presidential appointees shall obtain 
the personal written approval of the 
Secretary before engaging in any such 
activity for compensation. 

(ii) Employees may accept payment 
from the person or group sponsoring 
an activity determined not to be an of¬ 
ficial duty for travel, lodging, and sub¬ 
sistence expenses actually incurred, if 
the payment is reasonable in amount 
and otherwise consistent with the De¬ 
partment’s policy to eliminate any 
conflict of interest or appearance of a 
conflict of interest with the official 
duties and responsibilities of the em¬ 
ployee. Presidential appointees shall 
obtain the personal written approval 
of the Deputy Secretary or Secretary 
before accepting any such payment. 

(4) Excess expenses. Nothing in sub¬ 
section (b)(2) or subsection (b)(3)(H) 
prohibits an employee from incurring 
expenses, in connection with the activ¬ 
ity, that are not reimbursable under 
that subsection. However, payment or 
reimbursement of such excess ex¬ 
penses shall not be accepted or permit¬ 
ted, except by a person who: (i) Is a 
relative or close personal friend, and 
(H) makes such payment solely from 
personal funds. Any payment or reim¬ 
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bursement under this subsection shall 
be subject to the rules of this part per¬ 
taining to gifts and gratuties. 

(5) Reporting requirements. All em¬ 
ployees receiving compensation or re¬ 
imbursement for expenses for teach¬ 
ing, writing, lecturing, or speechmak¬ 
ing devoted to the responsibilities, pro¬ 
grams or activities of the Department 
or drawing upon official data or ideas 
which have not been made public, 
shall immediately submit a written 
report to the appropriate approving 
official stating the amounts paid and 
by whom, unless this information was 
previously provided to that official. In 
addition, the employee may be re¬ 
quired by the appropriate approving 
official to furnish other relevant infor¬ 
mation concerning these payments. 

(6) Other restrictions, (i) Under 5 
CFR 735.203(c), the Secretary of the 
Treasury may not receive compensa¬ 
tion or anything of monetary value for 
any consultation, lecture, discussion, 
writing, or appearance the subject 
matter of which is devoted substantial¬ 
ly to the responsibilities, programs, or 
operations of the Treasury Depart¬ 
ment, or which draws substantially on 
official data or ideas which have not 
been made public. 

(ii) Under 46 Comp. Gen. 689 (1967), 
no reimbursement or donation may be 
made to the Treasury Department to 
cover the expenses of travel and sub¬ 
sistence of an employee on official 
business, unless specifically authorized 
by law. 

(ill) Under 2 U.S.C. 441i, appointed 
officials are prohibited from receiving 
honorariums of more than $2,000 for 
any appearance, speech, or article, and 
from receiving honorariums aggregat¬ 
ing more than $25,000 in any calendar 
year. 

(c) For purposes of this section, the 
“appropriate approving official” shall 
be in the case of employees within a 
bureau, the bureau head or deputy; in 
the case of employees within an office, 
the office head or deputy; and in the 
case of a bureau or office head, the of¬ 
ficial who directly supervises the 
bureau or office head to whom such 
official reports pursuant to Treasury 
Department Order No. 190. 

William J. Beckham, Jr., 
Assistant Secretary 
( Administration ). 

CFR Doc. 78-11200 Filed 4-24-78; 8:45 am) 


[4910-06] 

Title 49—Transportation 

CHAPTER II—FEDERAL RAILROAD 
ADMINISTRATION, DEPARTMENT 
OF TRANSPORTATION 

[Emergency Order No. 7; Notice No. 2] 

REMOVAL OF HIGH CARBON CAST 
STEEL WHEELS FROM SERVICE; IN¬ 
TERIM RESTRICTIONS ON THEIR 
USE 

Amendment of Emergency Order 

April 19, 1978. 

AGENCY: Federal Railroad Adminis¬ 
tration (FRA), Department of Trans 
portation. 

ACTION: Amendment of emergency 
order. 

SUMMARY: FRA is amending para 
graph 8 of Emergency Order No. 7 
published March 27, 1978 (43 FR 
12691) to provide more flexibility in 
the timing and method of destroying 
70-ton one percent carbon cast steel 
wheels (commonly referred to as “70T 
U-l wheels”). If these wheels are not 
demounted from the axle immediately 
after they have been removed from 
under a car, they must be stenciled 
‘‘Scrap FRA EO 7”. When these 
wheels are demounted from the axle, 
they must be made permanently unu¬ 
sable by cutting a hole through the 
plate, notching the hub or by some 
other destructive and disfiguring mea¬ 
sure. FRA believes that this amend 
ment will provide raHroads with suffi¬ 
cient flexibility to provide for the 
safety of their employees and at the 
same time make certain that none of 
these wheels is ever returned to ser¬ 
vice. 

EFFECTIVE DATE: April 25, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Principal Program Person: Rolf 
Mowatt-Larssen, Office of Safety, 
Federal Railroad Administration, 
Washington, D.C. 20590, 202-426- 
0924. 

Principal Attorney: Edward F. 
Conway, Jr., Office of Chief Coun¬ 
sel. Federal Railroad Administra 
tion, Washington. D.C. 20590, 202- 
426-8836. 

SUPPLEMENTARY INFORMATION: 
On March 27. 1978, the FRA issued 
Emergency Order No. 7 (43 FR 12691) 
under section 203 of the Federal Rail¬ 
road Safety Act of 1970 (45 U.S.C. 
432). This emergency order restricts 
the use of freight cars with “70T U-l 
wheels”, prescribes a mandatory pro¬ 
gram for locating those wheels and re¬ 
moving them from under cars, and re¬ 
quires that all these wheels be found 
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and removed from service before Janu¬ 
ary 1. 1979. 

Paragraph 8 of Emergency Order 
No. 7 now provides that each railroad 
shall immediately destroy “70T U-l 
wheels’' by cutting a hole through the 
plate of each wheel. Since the issuance 
of the emergency order, a number of 
railroads have expressed concern that 
this procedure may endanger railroad 
employees. They indicated that a 
“stressed” or brittle wheel which has 
been further weakened by such a hole, 
may shatter violently while it is being 
demounted from the axle. One carrier 
reported a recent incident in which 
this occurred. Fortunately, no one was 
injured in this incident. 

The purpose of Paragraph 8 of 
Emergency Order No. 7 is to assure 
that none of these wheels will ever be 
returned to service. Cutting a hole 
through the plate provides this assur¬ 
ance; stenciling of the wheel does not. 
Stenciling can be removed after a rail¬ 
road has sold the wheels as scrap and 
the wheel might subsequently be re¬ 
turned to service. On the other hand, 
the safety of railroad employees en¬ 
gaged in removing these wheels must 
also be assured. 

Accordingly, FRA has decided to 
amend Paragraph 8 of Emergency 
Order No. 7 to provide that if the 
wheels are not immediately demount¬ 
ed from the axle when they are re¬ 
moved from under a car, the back 
plate of each wheel shall be stenciled 
in white letters at least two inches 
high ‘‘Scrap FRA EO 7”. However, im¬ 
mediately after the wheel is demount¬ 
ed from the axle, the wheel must be 
made permanently unusable by cut¬ 
ting a hole through the plate, notch¬ 
ing the hub or by some other destruc¬ 
tive and disfiguring measure. 

FRA believes that this amendment 
will provide railroads with sufficient 
flexibility to provide for the safety of 
their employees and at the same time 
make certain that none of these 
wheels is ever returned to service. 

Therefore, pursuant to the author¬ 
ity of section 203 of the Federal Rail¬ 
road Safety Act of 1970 (45 U.S.C. 
432), delegated to the Federal Rail¬ 
road Administration by the Secretary 
of Transportation (49 CFR 1.49(n)>, it 
is hereby ordered that paragraph 8 of 
Emergency Order No. 7 (43 FR 12691) 
be amended to read as follows: 
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8. Each railroad shall immediately destroy 
its supply of “70T U-l wheels” in addition 
to those it removes from cars. This shall be 
accomplished In the following manner (a) 
the back plate of each wheel that is not im¬ 
mediately demounted from the axle shall be 
stenciled in white letters at least two Inches 
high (“Scrap FRA EO 7”); and (b) immedi¬ 
ately after each wheel is demounted from 
the axle, the wheel shall also be made per¬ 
manently unusable by cutting a hole 
through the plate, notching the hub or by 
some other destructive and disfiguring mea¬ 
sure. 

Issued in Washington, D.C. on April 
19, 1978. 

John M. Sullivan, 
Administrator. 

CFR Doc. 78-11233 Filed 4-24-78; 8:45 ami 
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Title 47—Telecommunication 

CHAPTER I—FEDERAL COMMUNICATIONS 
COMMISSION 

PART 81— STATIONS ON LAND IN THE MARI¬ 
TIME SERVICES AND ALASKA-PUBLIC FIXED 
STATIONS 

Editorial Amendments Concerning Authorized 
Classes of Emission 

AGENCY: Federal Communications 
Commission. 

ACTION: Order. 

SUMMARY: The Commission is edito¬ 
rially amending its rules to indicate 
that FI type emissions are permissable 
on certain frequencies. The Commis- 
ion earlier modified its rules to permit 
narrow-band direct-printing but inad¬ 
vertently failed to include the proper 
class of emission in its rules. This 
action will correct that error. 

EFFECTIVE DATE: May 3. 1978. 

ADDRESSES: Federal Communica¬ 
tions Commission, Washington. D.C. 
20554. 

FOR FURTHER INFORMATION 
CONTACT: 

Kemp J. Beaty, Safety and Special 
Radio Services Bureau, 202-632- 
7197. 

SUPPLEMENTARY INFORMATION: 
Adopted: April 18, 1978. 

Released: April 18, 1978. 
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In the matter of editorial amend¬ 
ment of §81.132 of the Commission’s 
rules. Order. 

1. The Commission has provided for 
the use of narrow-band direct-printing 
for stations in the Maritime Services. 
Inadvertently, the authorized class of 
emission, FI. was not included in the 
appropriate section of the Commis¬ 
sion's rules. 

2. Accordingly. Section 81.132(a)(1) 
of the Commission's rules is being 
amended to include FI emission. Au¬ 
thority for this amendment is con¬ 
tained in Sections 4(i) and 303 (c) and 
(r) of the Communications Act of 
1934, as amended, and Section 0.231(d) 
of the Commission's rules. Since the 
amendment is editorial in nature the 
public notice, procedure and effective 
date provisions of 5 U.S.C. 553 do not 
apply. 

3. In view of the above, it is 
ordered ,That the rule amendment set 
forth in the attached appendix is 
adopted effective May 3, 1978. 

(Secs. 4. 303, 48 8tat., as amended, 1066, 
1082: 47 US.C. 154, 303.) 

Federal Communications 
Commission, 

R. D. Lichwardt, 

Executive Director. 

Part 81 of Chapter I of Title 47 of 
the Code of Federal Regulations is 
amended to read as follows: 


Part 81—Stations on Land in the 
Maritime Services 

1. In Section 81.132, paragraph (a)(1) 
is amended to read as follows. 

§81.132 Authorized classes of emission. 

(a)• • • 

Frequency band Classes of emission 

(1) Coast stations using telegraphy: 

14 to 160kHz „. Al. 

160 to 490 kHz. Al; A2 or A2H for distress. 

urgency and safety signals 
or any communication pre¬ 
ceded by one of these sig¬ 
nals. 

490 to 635 kHz.. Al and A2 or A2H. 

2035 to 27.500kHz Al on frequencies listed in 
$81,206; FI on frequencies 
listed in $81.204<c): and 
only as authorized by the 
Commission on frequen¬ 
cies listed in $81,206. 


tFR Doc. 78-11177 Filed 4-24-78; 8:45 am] 
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proposed rules 


This section of the FEDERAL REGISTER contains notices to the public of the proposed issuance of rules ond regulations. The purpose of these notices is to 
give interested persons an opportunity to participate in the rule making prior to the adoption of the final rules. 


[6325-01] 

CIVIL SERVICE COMMISSION 

[5 CFR Part 890] 

FEDERAL EMPLOYEES HEALTH BENEFITS 
PROGRAM 

Miscellaneous Amendments 

AGENCY: Civil Service Commission. 
ACTION: Proposed rules. 

SUMMARY: The Civil Service Com¬ 
mission proposes to amend its Federal 
employees health benefits program 
regulations. The amendments will cor¬ 
rect certain inequities in the current 
regulations and include certain omis¬ 
sions. In addition, these amendments 
will greatly improve the Commission’s 
administration of the Federal employ¬ 
ees health benefits program. 

DATE: Comments must be received on 
or before June 26. 1978. 

ADDRESS: Comments should be di¬ 
rected to Thomas A. Tinsley, Director, 
Bureau of Retirement. Insurance, and 
Occupational Health, Civil Service 
Commission. 1900 E Street NW., 
Washington. D.C. 20415. 

FOR FURTHER INFORMATION 
CONTACT: 

Edward G. Borchers, 202-632-4684, 
Bureau of Retirement, Insurance, 
and Occupational Health, Office of 
Policy Development and Technical 
Services, Room 4334, 1900 E Street 
NW., Washington. D.C. 20415. 

SUPPLEMENTARY INFORMATION: 

Comprehensive Medical Plan 

The proposed amendment of 
§ 890.201(a)(8) of the regulations 
would substitute the words “a compre¬ 
hensive medical plan” for the words “a 
group-practice plan.” This will permit 
both group-practice and individual- 
practice plans to follow such financial 
procedures as are mutually agreed on 
by the Commission and the carrier, 
with respect to the allocation of the 
special reserve. The effect of this ex¬ 
emption will be to allow those individ¬ 
ual- and group-practice plans which 
are community rated to practice cost- 
containment through the use of mone¬ 
tary incentives. 

The proposed amendment of 
§ 890.503(c)(4) of the regulations would 
substitute the words “comprehensive 
medical plan” for the words “group- 
practice plan.” Under present regula¬ 
tions the Commission may approve 


community rating only for group-prac¬ 
tice and not for individual-practice 
plans. The amendment would permit 
the Commission to approve communi¬ 
ty rating for both kinds of comprehen¬ 
sive plans when warranted by the or¬ 
ganizational and financial structures 
of the health plan. 

Benefit Limits 

The proposed amendment of 
§890.201(b) of the regulations would 
delete subsection (6) from the regula¬ 
tions. Section 890.201(b)(6) allows 
health plans, with the approval of the 
Commission, to limit benefits for ser¬ 
vices received by a person who, on the 
effective date of enrollment or change 
of enrollment, is confined in a hospital 
or other institution so long as the 
person is continuously confined there¬ 
in. 

Pub. L. 93-222 (the Health Mainte¬ 
nance Organizations Act of 1973), does 
not permit a “qualified HMO” to limit 
benefits for subscribers confined on 
the effective date of their coverage. 
With the number of “qualified 
HMO’s” who are participating in the 
Federal employees health benefit pro¬ 
gram continuously growing, the Com¬ 
mission recognizes that by permitting 
other “nonqualified” plans to impose 
such limitations, it would be placing 
the “qualified HMO’s” in an adverse 
selection position. The effect of the 
deletion of this section will be to re¬ 
quire all health plans to provide full 
plan benefits to enrollees upon the ef¬ 
fective date of enrollment. 

Registration and Enrollment 
Changes 

The proposed amendment of 
§890.301(n) of the regulations would 
add the words “with a high option en¬ 
rollment” to the section and, in addi¬ 
tion. substitute the words “the low 
option of any plan when he or she 
become eligible for Medicare” for the 
words “low option within the same 
plan.” 

Current regulations permit an enrol- 
lee to change from high to low option 
when he or she becomes eligible for 
medicare. Many of the plans in the 
Federal employees health benefits 
(FEHB) program have eliminated the 
low option. Persons enrolled in these 
plans must wait until open season to 
change to a low option although they 
may become eligible for medicare as 
much as one year before open season. 
The proposed amendment would 
permit enrollees to change to the low 


option of any plan when they become 
eligible for medicare. 

Also, the proposed amendment to 
§890.301 of the regulations would add 
two new paragraphs to the section. An 
employee and his or her children can 
be left without coverage if a spouse 
cancels his or her self and family en¬ 
rollment. The proposed amendment 
would permit an employee to enroll in 
the same plan and option as was lost 
when the spouse cancelled his or her 
enrollment. 

There are no provisions under cur¬ 
rent regulations which permit an em¬ 
ployee who loses medicaid (State pro¬ 
gram of medical assistance for the 
needy) coverage to enroll in the FEHB 
program. Persons with medicaid cover¬ 
age often do not lose this coverage 
when they enter Federal service at the 
lower pay levels. As a result, they gen¬ 
erally do not enroll in the FEHB pro¬ 
gram at their first opportunity. Later 
in Federal service, a promotion or step 
increase may cause them to lose their 
entitlement to medicaid coverage be¬ 
cause the salary goes above the maxi¬ 
mum level for medicaid eligibility. 
They must then wait, sometimes up to 
1 year, for the next open season 
during which they may enroll in the 
FEHB program. The proposed amend¬ 
ment will permit these employees, who 
lose medicaid coverage, to enroll 
within 31 days after loss of medicaid. 

When a husband and wife (both 
Federal employees) are divorced, one 
person generally continues a self and 
family enrollment to protect any chil¬ 
dren of the marriage while the other 
enrolls for self only. If the self and 
family enrollment is later terminated, 
cancelled, or changed to self only, 
there is no provision under the present 
regulations to permit the other em¬ 
ployee to change to a self and family 
enrollment in order to protect the 
children. The proposed amendment 
would permit an employee or annu¬ 
itant to change from self only to self 
and family if his or her children lost 
coverage under another FEHB pro¬ 
gram enrollment. 

Coverage of Family Members 

The proposed amendment to 
§ 890.302 of the regulations would add 
a new paragraph. The definition of a 
family member in 5 U.S.C. 8901 in¬ 
cludes an enrollee’s unmarried chil¬ 
dren under age 22 and unmarried chil¬ 
dren age 22 or over who are incapable 
of self-support because of a mental of 
physical disability which existed prior 
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to age 22. In the past, the Commission 
has held that once a child marries, 
coverage under the enrollment cannot 
be regained in the event that the mar¬ 
riage is terminated by death or di¬ 
vorce. The proposed amendment 
would reverse this decision and permit 
such children to be covered under a 
family enrollment. 


Millitary Service 


The proposed amendment to 
§ 890.305 of the regulations adds a new 
subparagraph (b) to that section. An 
enrolled employee or annuitant who 
goes on active duty military service of 
more than 30 days has his or her en¬ 
rollment terminated upon entry into 
military service and reinstated when 
restored to the civilian position (em¬ 
ployee) or separated from military ser¬ 
vice (annuitant). There are no provi¬ 
sions to permit an employee, who re¬ 
tires from a civilian position while on 
active duty military service of more 
than 30 days, to have FEHB coverage 
as an annuitant after separation from 
military service. The proposed amend¬ 
ment would correct this omission. 


Effective Dates 


The proposed amendment to 
§ 890.306 of the regulations would sub¬ 
stitute the word “day” for “first day of 
the first pay period after” in para¬ 
graph (a); substitute “(q)” for “(p)” on 
paragraph (b); substitute the words 
“January 1 of the next following year” 
for “the first day of the first pay 
period which begins in January of the 
next following year, except that a 
change in enrollment for the open 
season for employees ending April 14. 
1972, and for annuitants ending April 
30, 1972, is effective on the first day of 
the first pay period which begins after 
April 14, 1972” in paragrpah (c)(1); 
and, substitute the words “(i) January 
1 of the next following year if the em¬ 
ployee is in a pay status, or (ii) the 
first day in pay status after January 1 
of the next following year, whichever 
Is earlier” for “the first day of the 
first pay period which begins in the 
next following year and which follows 
a pay period during any part of which 
the employee is in pay status, except 
that the effective date of a new enroll¬ 
ment for the open season ending April 
14, 1972. is the first day of the first 
W Period which begins after April 14, 
19/2. and which follows a pay period 
during any part of which the employ- 
k ^ P a y status” in paragraph 


With the exceptions of FEHB opei 
season enrollments and changes, ai 
enrollment or change is generally ef 
on the first day of the next pa: 
Period if the employee is in a pa^ 
status during any part of the pa: 
Period in which the FEHB enrolimen 
l * ?* eived b y file employinj 
office. This can be from 1 to 30 day; 


after the form is received. This delay 
in coverage causes a period of time 
during which an employee may be put 
in financial jeopardy because he or 
she is temporarily without health in¬ 
surance. The Commission has deter¬ 
mined that it is in the best interest of 
the Government and its employees to 
make the effectice date of an enroll¬ 
ment or change in enrollment the day 
the form is received in the employing 
office. This is presently the practice 
with the optional life insurance under 
the Federal employees group life in¬ 
surance program. Agencies will have to 
prorate premiums for portions of pay 
periods using daily premium rates pro¬ 
vided by the Commission. 

The effective date of an open season 
enrollment or change in enrollment is 
generally the first day of the first pay 
period which begins on or after Janu¬ 
ary 1 of the next following year. As a 
result, some open season enrollments 
can become effective as early as Janu¬ 
ary 1 and as late as January 14. Since 
many plans have a calendar year de¬ 
ductible. a person changing from one 
plan to another may have to meet two 
deductibles. The proposed amendment 
would make the effective date of an 
open season change January 1, elimi¬ 
nating the requirement of a person 
meeting two deductibles because of an 
open season change. Agencies will 
have to prorate premiums for portions 
of pay periods using daily premium 
rates provided by the Commission. 

Under current regulations, an em¬ 
ployee enrolled for self only who has a 
baby cannot change to a family enroll¬ 
ment (providing coverage for the new¬ 
born) until after the Infant’s birth. As 
a result, expenses of the child incurred 
between birth and the effective date 
of the change to family coverage must 
be borne entirely by the employee. At 
least one State mandates coverage for 
newborn infants for the first 30 days 
of their lives regardless of the type of 
enrollment the parent has. To meet 
the needs of employees who wish to 
cover their children from the moment 
of birth, and to counter most of the 
problems imposed on carriers by State 
laws on this subject, the proposed 
amendment would make the effective 
date of a change to self and family the 
date the child is bom. It would also 
permit an employee, who acquires a 
child in any other manner (such as 
adoption or legal guardianship), to 
provide immediate coverage for the 
child. 

Accordingly it is proposed to amend 
5 CFR as follows: 

1. Section 890.201 is revised by 
amending (a)(8) and revoking (b)(6) as 
follows: 


17475 

§890.201 Minimum standards for health 
benefits plans. 

(a) To be qualified to be approved by 
the Commission, a health benefits 
plan shall: 

• • • • • 

(8) Provide for a special reserve for 
the plan. The carrier shall account for 
the amounts retained by it as reserves 
for the plan separately from reserves 
maintained by it for the other plans. 
The carrier shall invest the special re¬ 
serve and income derived from the in¬ 
vestment of the special reserve shall 
be credited to the special reserve. If 
the contract is terminated or approval 
of the plan is withdrawn, the carrier 
shall return the special reserve to the 
employees health benefits fund. How¬ 
ever, in the case of a comprehensive 
medical plan, the carrier, without 
regard to the foregoing provisions of 
this subparagraph, shall follow such 
financial procedures as are mutually 
agreed on by the carrier and the Com¬ 
mission. 


• • • • • 

(b) • • • 

(6) [Revoked] 

2. Section 890.301 is revised by 
adding (gX4), amending (n) and 
adding (t) and (u) as set out below: 

§ 890.301 Opportunities to register to 
enroll and change enrollment 


(g) Loss of coverage under Federal 
programs. • • • 

(4) An employee who is not enrolled, 
but is covered by the enrollment of an¬ 
other under this part, may register to 
be enrolled in the same plan and 
option within 31 days after cancella¬ 
tion of the other’s enrollment. 


(n) On becoming eligible for benefits 
under Title XVIII of the Social Securi¬ 
ty Act An enrolled employee or annu¬ 
itant with a high option enrollment 
may register, at any time after he or 
she meets statutory requirements for 
eligibility under Title XVm of the 
Social Security Act, to change his or 
her enrollment to the low option of 
any plan under this part. 


(t) Loss of medicaid coverage. An 
employee who is not enrolled, but is 
covered by medicaid (State program of 
medical assistance for the needy), may 
register to be enrolled within 31 days 
after termination of medicaid. 

(u) Child's coverage ends. An em¬ 
ployee or annuitant may register to 
change enrollment from self only to 
self and family within 31 days after an 
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eligible child loses coverage of another 
enrollment under this part. 

3. Section 890.302(e) is added as set 
out below: 

§ 890.302 Coverage of family members. 


(e) Meaning of unmarried. A child, 
under age 22 or incapable of self-sup¬ 
port, who is divorced or widowed is 
considered to be unmarried. 

4. Section 890.305 is revised to read 
as follows: 

§ 890.305 Reinstatement of enrollment 
after military service. 

(a) The enrollment of an employee 
or annuitant whose enrollment was 
terminated because he or she entered 
on duty in a uniformed service for a 
period of time not limited to 30 days 
or less is reinstated automatically on 
the day the employee is restored to a 
civilian position pursuant to Part 353 
of this chapter or other similar au¬ 
thority or on the day the annuitant is 
separated from the uniformed service, 
as the case may be. 

(b) The enrollment of an employee 
whose enrollment was terminated be¬ 
cause he or she entered on duty in a 
uniformed service for a period of time 
not limited to 30 days or less, and who 
retires on an immediate annuity from 
his or her Federal civilian position 
while on such duty, is reinstated auto¬ 
matically on the day the person is sep¬ 
arated from the uniformed service, 
provided he or she was covered under 
this part since his or her first opportu¬ 
nity or for the 5 years of civilian ser¬ 
vice (excluding the period of uni¬ 
formed service) immediately preceding 
the civilian retirement, whichever, is 
shorter. 

5. Section 890.306 is revised to read 
as follows: 

§ 890.306 Effective dates. 

(a) Change to self alone. The effec¬ 
tive date of a change of enrollment 
under § 890.301(f) is the day the 
health benefits registration form is re¬ 
ceived by the employing office, except 
that at the request of the employee or 
annuitant and upon a showing satis¬ 
factory to the employing office that 
there was no family member eligible 
for coverage by the family enrollment, 
the change may be made effective as 
of the first day of the pay period fol¬ 
lowing the one in which there were no 
family members. 

(b) Annuitant required to change en¬ 
rollment The effective date of an an¬ 
nuitant's change to a lower cost enroll¬ 
ment under § 890.301(q) is immediately 
upon termination of his or her prior 
enrollment. 

(c) Open season. The effective date 
of a change in enrollment under sec¬ 


tion 890.301(d) is January 1 of the 
next following year. 

(2) The effective date of a new en¬ 
rollment under section 890.301(d)(1) is: 

(i) January 1 of the next following 
year if the employee is in a pay status, 
or 

(ii) The first day in pay status after 
January 1 of the next following year, 
whichever is earlier. 

(d) Generally. The effective date of 
any other enrollment or change of en¬ 
rollment is the day of the health bene¬ 
fits registration form is received by 
the employing office, except: 

(1) That such enrollment or change 
cannot become effective until the first 
day in a pay status for a person whose 
form is received by the employing 
office while he or she is in nonpay 
status; 

(2) That enrollment under 
§ 890.301(s) may be effective: (i) On a 
prospective basis, namely the first day 
the Commission receives the health 
benefits registration form, or (ii) on a 
retroactive basis, namely the date of 
restoration of survivor annuity or Oc¬ 
tober 1. 1976, whichever is later; 

(3) That if a change in enrollment is 
due to the acquisition of a family 
member, the change is effective the 
day the family member is acquired. 

6. Section 890.503(cX4) is revised as 
follows: 

§ 890.503 Reserves. 

• • • • • 

(C) • • • 

(4) The Commission may, by agree¬ 
ment with the carrier, approve com¬ 
munity rating for a comprehensive 
medical plan. If the contingency re¬ 
serve of the carrier of a community 
rated plan exceeds the preferred mini¬ 
mum balance, the carrier may request 
the Commission to pay a portion of 
the reserve not greater than the 
excess of the contingency reserve over 
the preferred minimum balance. The 
carrier shall state the reason for the 
request. The Commission will decide 
whether to allow the request in whole 
or in part and will advise the plan of 
its decision. 

(5 U.S.C. 8913.) 

For the U.S. Civil Service Commis¬ 
sion. 

James C. Spry, 
Executive Assistant 
to the Commissioners. 

[FR Doc. 78-11176 Filed 4-24-78; 8:45 am] 


[3410-30] 

DEPARTMENT OF AGRICULTURE 

Food and Nutrition Sorvico 
[7 CFR Part 210] 

NATIONAL SCHOOL LUNCH PROGRAM 

AGENCY: Food and Nutrition Service. 
USDA. 

ACTION: Proposed rule. 

SUMMARY: This proposed rule would 
amend the National School Lunch 
Program regulations to implement the 
amendment of section 10 of the Child 
Nutrition Act of 1966 by section 17 of 
Pub. L. 95-166, respecting the sale of 
foods in competition with lunches 
served under the National School 
Lunch Program. Competitive foods 
that are not approved by the Secre¬ 
tary of Agriculture for sale to children 
on school premises until after the last 
lunch period are defined. 

DATES: To be assured of consider¬ 
ation comments must be received on 
or before June 9, 1978. 

ADDRESS: Comments should be sent 
to: Margaret O'K. Glavin, Acting Di¬ 
rector, School Programs Division, 
USDA, FNS, Washington, D.C. 20250, 
202-447-8130. 

FOR FURTHER INFORMATION 
CONTACT: 

Margaret O'K. Glavin, Acting Direc¬ 
tor, School Programs Division. 

USDA, FNS. Washington, D.C. 

20250, 202-447-8130. 

SUPPLEMENTARY INFORMATION: 

Background 

In 1970, section 10 of the Child Nu¬ 
trition Act of 1966 was amended by 
Pub. L. 91-248 to give the Secretary of 
Agriculture the authority to prescribe 
regulations relating to food services in 
competition with nonprofit programs 
authorized under the Child Nutrition 
Act and the National School Lunch 
Act. Federal regulations were then 
amended to limit the types of food 
items sold in food service facilities and 
areas during the time the nonprofit 
food service was in operation to those 
items making a contribution to, or 
served as part of the school lunch or 
breakfast. Section 10 was further 
amended in 1972 by Pub. L. 92-433 and 
the implementing regulations placed 
the authority for regulation of com¬ 
petitive foods with State agencies and 
School Food Authorities. These local 
officials were allowed to establish such 
instructions as were necessary to con¬ 
trol the sale of competitive foods, pro¬ 
vided that any such sales of foods in 
food service facilities or areas during 
the time or service of program meals 
would inure to the benefit of the 
school's nonprofit lunch and breakfast 
programs or to the school or to stu- 
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dent organizations approved by the 
school. 

Since the passage of these laws, par¬ 
ents, food service personnel, nutrition¬ 
ists, school administrators, teachers, 
physicians and members of Congress 
have had a growing concern about the 
sale of competitive foods in schools. 
The Department shares this concern. 
This has led to the belief that the sale 
of low nutrient per calorie density 
foods prior to or during meal periods 
may contribute substantially to in¬ 
creased plate waste, reduced participa¬ 
tion in the programs, and a general de¬ 
cline in the consumption of nutritious 
foods in schools. 

Under the provisions of Pub. L. 92- 
433, a few States and localities have 
been able to prohibit the encroach¬ 
ment of foods sold in competition with 
school meals. However, through its 
passage of Pub. L. 95-166, Congress ex¬ 
pressed its view that what is needed is 
the force and effect of the Secretary’s 
regulatory power. Public Law 95-166, 
while not prohibiting the sale of com¬ 
petitive foods, makes their sale depen¬ 
dent upon the approval of the Secre¬ 
tary. 

Proposed Change 

In compliance with Pub. L. 95-166 
and in furtherance of the objective to 
preserve the nutritional integrity of 
the school nutrition programs, the 
Secretary is proposing to specify com¬ 
petitive foods which are not approved. 
It is proposed that competitive foods 
not approved by the Secretary would 
be prohibited from being sold to chil¬ 
dren on school premises until after the 
last lunch period. It is not the inten¬ 
tion of the Department to ban large 
numbers of competitive food items or 
to prohibit the sales of all foods from 
vending machines. We are aware that 
many nutritious food items such as 
fruits, soups, sandwiches, ice cream 
and other items are sold as competi¬ 
tive foods, and sometimes from vend¬ 
ing machines. We have no intention of 
taking action to stop the sale of such 
items. The intent of the proposed reg¬ 
ulation is to prohibit the sale of only 
those foods that do not make a posi¬ 
tive nutritional contribution in terms 
of their overall impact on children’s 
diets, dietary habits and appetites. 

After careful review and consider¬ 
ation, the Department is proposing to 
ban the following categories of foods: 
soda water, frozen desserts, candy and 
chewing gum. The Department is pro¬ 
posing to define candy and chewing 
8um and will base the definitions of 
the remaining foods on applicable sec¬ 
tions of regulations issued by the Food 
and Drug Administration (FDA), 
these Food and Drug Administration 
regulations appeared in the Federal 
Register, Volume 42, Number 50. on 
15 ’ 1977 * c °Pies of the excerpt¬ 
ed FDA regulations which define the 


foods on the banned competitive food 
list can be obtained from: Margaret 
O’K. Glavin, Acting Director, School 
Programs Division, USDA. FNS, 
Washington, D.C. 20250. 

All persons who desire to comment 
on the proposed regulations are en¬ 
couraged to do so during the open 
public comment period. Because of the 
Department’s desire to publish the 
final rule prior to August 1, the com¬ 
ment period is limited to 45 days. The 
Department feels that for the rule- 
making to be effective during the 
1978-1979 School Year, these regula¬ 
tions must be published prior to 
August 1, 1978. The Department is 
also seeking public comments on these 
proposed provisions as they relate to 
the School Breakfast Program. 

Accordingly, Part 210 would be 
amended as follows: 

1. § 210.2 is amended by adding a 
new paragraph (c-3) to read as follows: 

§210.2 Definitions. 


(c-3) “Competitive foods approved 
by the Secretary” means all foods sold 
to children on school premises until 
after the last lunch period with the 
exception of the following items: 

(1) Soda water—as defined by 21 
CFR 165.175, Food and Drug Adminis¬ 
tration Regulations. 

(2) Frozen desserts—fruit sherbets, 
nonfruit sherbets, non-fruit water ices, 
and water ices which contain less than 
50 percent full strength juice, as de¬ 
fined by 21 CFR 135.20, 135.65, 135.70, 
and 135.90, respectively, of the Food 
and Drug Administration. 

(3) Candy—a processed food consist¬ 
ing of sugar, com syrup or other 
sweeteners which may be combined 
with other ingredients such as cacao 
products, dairy products, egg products, 
fruits, nuts, flavorings, and colorings, 
and includes such items as hard can¬ 
dies, creams. Jelly and gum-like can¬ 
dies, marshmallows, nougats, fudges, 
toffees, caramels, panned candies, 
chocolates, and chocolate coated 
fruits, nuts, and candies. 

(4) Chewing gum—flavored products 
made from natural or synthetic gums 
and other ingredients which form an 
insoluble mass for chewing. 

2. § 210.15b is revised to read as fol¬ 
lows: 

§ 210.15b Competitive food services. 

State agencies and School Food Au¬ 
thorities shall establish such relations 
or instructions as are necessary to con¬ 
trol the sale of food in competition 
with a school’s nonprofit food service 
under the Program. The sale of com¬ 
petitive foods approved by the Secre¬ 
tary may be allowed provided that the 
proceeds from the sales of such foods 
inure to the benefit of the school’s 
nonprofit lunch program or to the 


schools or to student organizations ap¬ 
proved by the schools. Foods referred 
to in § 210.2(c-3). (1), (2), (3) and (4) 
shall not be sold competitively to chil¬ 
dren on school premises until after the 
last lunch period. 

(Catalog of Federal Domestic Assistance No. 
10,555.) 

Note.— The Food and Nutrition Service 
has determined that this document does not 
contain a major proposal requiring prepara¬ 
tion of an Economic Impact Statement 
under Executive Order 11821 and OMB Cir¬ 
cular A-107. 

Dated: April 19. 1978. 

Carol Tucker Foreman, 
Assistant Secretary for 
Food and Consumer Services. 

[FR Doc. 78-11216 Filed 4-24-78; 8:45 am] 


[3410-34] 

Animal and Plant Health Inspection Service 
[9 CFR Part 113] 

VIRUSES, SERUMS, TOXINS, AND ANALOGOUS 
PRODUCTS 

Miscellaneous Amendments 

AGENCY: Animal and Plant Health 
Inspection Service (APHIS). 

ACTION: Proposed rule. 

SUMMARY: This proposed amend¬ 
ment updates 11 sections of the regu¬ 
lations with respect to requirements 
for detecting extraneous viruses in 
Master Seed Virus used in the prep¬ 
aration of certain biological products. 
A new section containing such require¬ 
ments was recently added to the regu¬ 
lations and published in the Federal 
Register. Tests for the detection of 
extraneous viruses which are present¬ 
ly required by the 11 sections, are re¬ 
quired to be performed according to 
the new section by this proposed 
amendment. This change will make 
uniform test requirements applicable 
to all the biological products affected 
by this proposal. Additionally, it is 
proposed that one section be amended 
by adding a reference to a cat safety 
test to be conducted when vaccines are 
recommended for use in cats. 

DATE: Comments must be received on 
or before June 26, 1978. 

ADDRESS: Interested parties are in¬ 
vited to submit written data, views, or 
arguments regarding the proposed reg¬ 
ulations to: Deputy Administrator, 
Veterinary Services, Animal and Plant 
Health Inspection Service, U.S. De¬ 
partment of Agriculture, Room 828-A, 
Federal Building, Hyattsville, Md. 
20782. 

FOR FURTHER INFORMATION 
CONTACT: 

Dr. R. J. Price, 301-436-8245. 

SUPPLEMENTARY INFORMATION: 
Requirements for detection of ex- 
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traneous viruses in Master Seed Virus 
which is used in the preparation of 
biological products have recently been 
codified in new §113.55 of the Stan¬ 
dard Requirements (see 43 FR 11145, 
March 17, 1978). This proposed 

amendment incorporates these re¬ 
quirements in the Standard Require¬ 
ments for several products. This is ac¬ 
complished by either adding a refer¬ 
ence to new §113.55 in the standard 
being amended, or by making editorial 
changes which would require the test¬ 
ing of Master Seed Virus for extrane¬ 
ous viruses to be done according to the 
new section. These editorial changes 
include deletions, additions, and revi¬ 
sions of the present standards for cer¬ 
tain virus products. Additionally, this 
proposed amendment adds a cat safety 
test found in § 113.39 to § 113.135, as a 
general requirement. 

The first letter in each word of the 
headings for sections 113.129, 113.140, 
113.141, 113.142. 113.144, 113.145, 

113.146, 113.147, and 113.148 are to be 
capitalized. 

1. Section 113.120 would be amended 
by adding a new subparagraph (c)(4) 
to read: 

§113.120 General requirements for killed 
virus vaccines. 


(4) Extraneous viruses. Each lot of 
Master Seed Virus used to prepare 
killed virus vaccine recommended for 
animals other than poultry shall meet 
the requirements for extraneous vir¬ 
uses as prescribed in § 113.55. 

• • • • • 

2. §113.129 would be amended by re¬ 
vising the introductory portion of 
paragraph (a), by revising paragraphs 

(a)(1) and (a)(2), and by deleting para¬ 
graph (a)(3) to read: 

§ 113.129 Rabies vaccine, killed virus. 


(a) The Master Seed Virus shall 
meet the applicable requirements pre¬ 
scribed in §113.120 and the require¬ 
ments prescribed in this section. 

(1) Each lot of Master Seed Virus 
propagated in tissue or cells of avian 
origin shall also be tested for extrane¬ 
ous pathogens by procedures pre¬ 
scribed in §113.37. 

(2) Each lot of Master Seed Virus 
propagated in primary cell cultures of 
mouse or hamster origin or brain tis¬ 
sues of mouse origin shall be tested for 
lymphocytic choriomenigitis (LCM) 
virus by the procedure prescribed in 
§113.42. If LCM virus is detected, the 
Master Seed Virus is unsatisfactory. 

(b) • • • 


3. §113.135 would be amended by 
adding a new subparagraph (a)(4) and 
a new subparagraph (b)(4) to read: 

§113.135 General requirements for live 
virus vaccines. 


(4) Extraneous viruses. Each lot of 
Master Seed Virus used to prepare live 
virus vaccine recommended for ani¬ 
mals other than poultry shall meet 
the requirements for extraneous vir¬ 
uses as prescribed in § 113.55. 


<!>)••• 

(4) All live virus vaccines recom¬ 
mended for use in cats shall be tested 
for safety in accordance with the test 
provided in § 113.39. 


4. § 113.140 would be amended by de¬ 
leting and reserving paragraph (b)(3) 
to read: 

§ 113.140 Canine hepatitis vaccine. 

• • • • • 


(b) • • • 

(3) [Reserved) 


5. §113.141 would be amended by re¬ 
vising the introductory portion of 
paragraph (b)(2), by deleting subpara¬ 
graphs (b)(2) (i) and (ii) and by delet¬ 
ing paragraph (b)(3) to read: 

§113.141 Canine distemper vaccine, ferret 
avirulent. 


(b) * • • 

(2) Master Seed Virus propagated in 
chicken embryos shall be tested for 
pathogens by the chicken embryo test 
prescribed in §113.37. If found unsatis¬ 
factory, the Master Seed Virus shall 
not be used. 

(c) • • • 


• • • • • 

6. §113.142 would be amended by re¬ 
vising the introductory portion of 
paragraph (b) and deleting paragraphs 
(b)(1) and (b)(2) to read: 

§113.142 Canine distemper, ferret viru¬ 
lent. 


(b) The lot of Master Seed Virus 
shall be tested for other viral contami¬ 
nants as prescribed in § 113.55. 

(c) • • • 


7. § 113.144 would be amended by re¬ 
vising paragraphs (a) and (b) to read: 

§ 113.144 Bovine parainfluenza* vaccine. 


(a) The Master Seed Virus shall 
meet the applicable general require¬ 
ments prescribed in § 113.135. 

(b) Each lot of Master Seed Virus 
shall meet the special requirements 
prescribed in this section. 


8. § 113.145 would be amended by re¬ 
vising paragraphs (a) and (b) to read: 

§ 113.145 Bovine rhinotracheitis vaccine. 


(a) The Master Seed Virus shall 
meet the applicable general require¬ 
ments prescribed in § 113.135. 

(b) Each lot of Master Seed Virus 
shall meet the special requirements 
prescribed in this section. 


9. § 113.146 would be amended by re¬ 
vising paragraphs (a) and (b) to read: 

§ 113.146 Bovine virus diarrhea vaccine. 

• • • • • 

(a) The Master Seed Virus shall 
meet the applicable general require¬ 
ments prescribed in § 113.135. 

(b) Each lot of Master Seed Virus 
shall meet the special requirements 
prescribed in this section. 


10. §113.147 would be amended by 
revising paragraphs (a) and (a)(1) to 
read: 

§113.147 Rabies vaccine. 


(a) The Master Seed Virus shall 
meet the applicable general require¬ 
ments prescribed in § 113.135. 

(1) Each lot of Master Seed Virus 
shall meet the special requirements 
prescribed in this section. 


11. §113.148 would be amended by 
revising paragraphs (a) and (b), and by 
deleting paragraphs (b)(1) and (b)(2) 
to read: 

§113.148 Measles vaccine. 


(a) The Master Seed Virus shall 
meet the applicable general require¬ 
ments prescribed in § 113.135. Each lot 
of Master Seed Virus shall meet the 
special requirements prescribed in this 
section. 
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(b) To detect virulent canine distem¬ 
per vim/, each of two canine distem¬ 
per susceptible ferrets shall be inject¬ 
ed with a sample of the Master Seed 
Virus equivalent to the amount of 
virus to be used in one dog dose and 
observed each day for 21 days. If unde¬ 
sirable reactions occur in either ferret, 
the lot of Master Seed Virus is unsatis¬ 
factory. 

(c) • • • 


All written submissions made pursu¬ 
ant to this notice will be made avail¬ 
able for public inspection at the ad¬ 
dress listed in this document during 
regular hours of business (8 a.m. to 
4:30 p.m. t Monday to Friday, except 
holidays) in a manner convenient to 
the public business (7 CFR 12.7(b)). 

Done at Washington, D.C., this 19th 
day of April 1978. 

Note.— The Animal and Plant Health In¬ 
spection Service has determined that this 
document does not contain a major proposal 
requiring preparation of an Inflation 
Impact Statement under Executive Order 
11821 and OMB Circular A-107. 

E. A. Schilf, 

Acting Deputy Administrator 
Veterinary Services. 
[FR Doc. 78-11166 Piled 4-24-78: 8:45 am] 


16720-01] 

FEDERAL HOME LOAN BANK BOARD 


i 12 CFR Parts 523 and 563] 

(No. 78-249] 

FEDERAL SAVINGS & LOAN INSURANCE 
CORP. 

Proposed Amendments Relating to Liquidity 
and Investment 


April 18. 1978. 

AGENCY: Federal Home Loan Bank 

Board. 

ACTION: Proposed rule. 

SUMMARY: These proposed amend¬ 
ments would (1) limit the amount of 
an insured institution’s deposits in one 
insured bank; (2) revise the Bank 
System liquidity provision to count as 
liquidity all deposits within such limit; 
and (3) revise the Board’s regulation 
pertaining to liquidity-deficiency pen¬ 
alties by (a) giving Principal Supervi¬ 
sory Agents greater authority to miti¬ 
gate such penalties and (b) limiting 
the Board’s involvement to appellate 
review. The amendments are needed 
to simplify and improve the Board’s 
regulations in these matters. This op¬ 
portunity has also been taken to clari¬ 
fy and shorten the language of the af¬ 
fected liquidity regulations. 

DATE: Comments must be received on 
or before May 26, 1978. 


ADDRESS: Send comments to the 
Office of the Secretary, Federal Home 
Loan Bank Board, 1700 G Street NW., 
Washington, D.C. 20552. Comments 
available for public inspection at this 
address. 

FOR FURTHER INFORMATION 
CONTACT: 

Harry W. Quillian, Associate Gener¬ 
al Counsel, Federal Home Loan 

Bank Board, 1700 G Street NW., 

Washington, D.C. 20552. Telephone 

number: 202-377-6440. 

SUPPLEMENTARY INFORMATION: 

Investment in Bank Deposits 

The Board currently allows unlimit¬ 
ed investment by Federal Home Loan 
Bank System members in time and 
savings accounts of a single insured 
bank, but § 523.10(g)(4)(i) of the Regu¬ 
lations for the Federal Home Loan 
Bank System (12 CFR 523.10(g)(4)(i)) 
limits classification of such investment 
as liquidity to the greater of one-quar¬ 
ter of one percent of bank deposits or 
$40,000. This limitation has been inter¬ 
preted by the Board’s legal staff to 
preclude classification of any part of 
such investment as liquidity if the 
total investment exceeds the stipulat¬ 
ed amount. The primary purpose of 
the limitation is to discourage concen¬ 
tration of a Bank System member’s 
liquid funds in one bank. 

Because the Board’s concern relates 
not only to liquidity but also to safe 
and sound investment (and therefore 
to longer-term bank deposits as well), 
the proposal would shift this regula¬ 
tory restriction from § 523.10(g)(4)(i) 
to a new §563.9-6 of the Rules and 
Regulations of the Federal Savings 
and Loan Insurance Corporation (12 
CFR Part 563), to restrict directly 
such investment by institutions whose 
deposits are insured by the FSUC. 
Such practice is analogous to heavy in¬ 
vestment in loans to one borrower, 
currently restricted as to insured insti¬ 
tutions by the Board for the same 
reason. The proposed limitation would 
fix the maximum investment amount 
at the lesser of one-quarter of one per¬ 
cent of the bank’s deposits or 100 per¬ 
cent of the investing institution’s net 
worth, rather than just the former as 
is currently provided; this would pre¬ 
clude excessive investment in large 
banks by small associations as well as 
excessive deposits in small banks. The 
alternative limitation, allowing invest¬ 
ment up to deposit-insurance amount 
(currently $40,000), would be retained. 
Under the proposed change, invest¬ 
ment up to the permitted amount 
would count toward liquidity, even if 
there were additional investment 
beyond the regulatory limit. 

Commercial bank deposits of Bank 
System members whose deposits are 
not insured by FSLIC would be ad¬ 
versely affected by the proposed 


change only if such members’ net 
worth did not equal one quarter of one 
percent of the bank’s deposits. They 
would not be restricted in single-bank 
investment and would only be able to 
count as liquidity such investments up 
to the stipulated amount. 

Liquidity-Deficiency Penalties 

The present Board regulation per¬ 
taining to assessment of penalties for 
deficient liquidity (12 CFR 523.12) 
provides that the President of a mem¬ 
ber’s Federal Home Loan Bank or his 
designee may compromise, remit, or 
mitigate penalties in certain circum¬ 
stances and that the Board may take 
such action upon any showing of good 
cause. 

This proposal would delegate greater 
authority to Principal Supervisory 
Agents (w T ho are normally Bank presi¬ 
dents) to waive such penalties, and 
limit the Board’s involvement to ap¬ 
pellate review. Decisions by the PSA’s 
would be based on good cause shown, 
using the present list of circumstances 
(under which delegated action is cur¬ 
rently taken) as examples of good 
cause. Interested persons are asked to 
comment on whether the phrase 
“good cause shown” should be re¬ 
tained or waiver should be based solely 
on the present list of described circum¬ 
stances; the list is quite comprehensive 
and the Board has in fact never 
waived penalties on other grounds. 

Accordingly, the Board hereby pro¬ 
poses to amend §§523.10 and 523.12 of 
the Regulations for the Federal Home 
Loan Bank System (12 CFR 523.10 and 
523.12) and add a new §563.9-6 to the 
Rules and Regulations of the Federal 
Savings and Loan Insurance Corpora¬ 
tion (12 CFR 563.9-6), to read as set 
forth below. 

1. Amend § 523.10(g) of the Regula¬ 
tions for the Federal Home Loan Bank 
System by amending the text of sub- 
paragraph (4) and deleting subdivision 
(i) thereof, to read as follows: 

§ 523.10 Definitions. 


(g)• • * 

(4) time and savings deposits in an 
insured bank, including time deposits 
held subject to a repurchase agree¬ 
ment and loans of unsecured day(s) 
funds (Federal funds or similar unse¬ 
cured loans to insured banks) to an in¬ 
sured bank, to the extent that such 
deposits in the same bank comply with 
§ 563.9-6 of this chapter, if: 

[Revoked] 


2. Amend § 523.12 of the Regulations 
for the Federal Home Loan Bank 
System by revising paragraph (c) 
thereof to read as follows: 
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§ 523.12 Deficiencies and penalties. 


(c) Assessment of penalty; compro¬ 
mise, remission, or reduction. Except 
as otherwise provided below, penalties 
are hereby assessed when deficiencies 
arise. The Principal Supervisory Agent 
or his delegate may. upon application 
and subject to such conditions as he 
may impose, compromise, remit, or 
reduce the penalty for good cause 
shown, e.g., that the penalty would 
cause a serious adverse effect on the 
member, or the deficiency resulted 
from (1) unexpectedly heavy with¬ 
drawals or other situations beyond the 
control of an institution’s manage¬ 
ment, or (2) a merger or similar trans¬ 
action. Denial of such an application 
may be appealed to the Board only on 
grounds of error or abuse of discre¬ 
tion. No relief will be granted if the 
member has failed to observe any con¬ 
dition imposed in connection with 
prior relief from a liquidity deficiency 
penalty. 

3. Delete the designation “[Re¬ 
served]” at §563.9-6 of the Rules and 
Regulations of the Federal Savings 
and Loan Insurance Corporation and 
substitute the following: 

§ 563.9-6 Investment in commercial 
banks. 

An insured institution may invest in 
time and savings deposits in an in¬ 
sured bank, including time deposits 
held subject to a repurchase agree¬ 
ment and loans of unsecured day(s) 
funds (Federal funds or similar unse¬ 
cured loans) to an insured bank, in an 
amount not exceeding the greater of 
(a) one-fourth of one percent of the 
bank’s deposits (as shown in its most 
recent published statement of condi¬ 
tion) or the institution’s net worth, 
whichever is less; or (b) the deposit-in¬ 
surance coverage. 

(Sec. 17. 47 Stat. 736, as amended; secs. 402, 
403, 407. 48 Stat. 1256, 1259, 1260, as amend¬ 
ed; 12 U.S.C. §§ 1437. 1725, 1726, 1730. 
Reorg. Plan No. 3 of 1947. 12 FR 4981. 3 
CFR. 1947 Supp, 1943-48 Comp., p. 1071.) 

By the Federal Home Loan Bank 
Board. 

Ronald A. Snider, 
Assistant Secretary. 

[FR Doc. 78-11198 Filed 4-24-78; 8:45 am] 
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DEPARTMENT OF LABOR 

Pension and Wolfaro Benefit Programs 
Office 

(29 CFR Part 2550] 

RULES AND REGULATIONS FOR FIDUCIARY 
RESPONSIBILITY 

Proposed Regulation Relating to the Invest¬ 
ment of Plan Assets Under the “Prudence” 

Rule 

AGENCY: Department of Labor. 


PROPOSED RULES 

ACTION: Notice of proposed rulemak¬ 
ing. 

SUMMARY: This document contains 
a proposed regulation relating to the 
investment duties of a fiduciary of an 
employee benefit plan under the Em¬ 
ployee Retirement Income Security 
Act of 1974 (the Act). Among other 
things, the proposed regulation states 
that investment decisions by a fidu¬ 
ciary of an employee benefit plan shall 
be made in the context of all relevant 
facts and circumstances and the plan’s 
total investment portfolio. The pro¬ 
posed regulation, if adopted, would be 
relevant to the invstment of plan 
assets of all employee benefit plans 
and, thus, would affect participants, 
beneficiaries and fiduciaries of em¬ 
ployee benefit plans. 

DATES: Written comments must be 
received by the Department of Labor 
(the Department) on or before June 
26, 1978. This proposed regulation 
would be effective 30 days after its 
adoption. 

ADDRESSES: Written commnents 
(preferably at least six copies) should 
be addressed to: Office of Regulatory 
Standards and Exceptions, Pension 
and Welfare Benefit Programs, Room 
C-4526, U.S. Department of Labor, 200 
Constitution Avenue NW., Washing¬ 
ton, D.C. 20216, Attention: Section 
2550.404a-1. All written comments wil 
be available for public inspection at 
the Public Documents Room, Pension 
and Welfare Benefit Programs, De¬ 
partment of Labor, Room N-4677, 200 
Constitution Avenue NW., Washing¬ 
ton. D.C. 20216. 

FOR FURTHER INFORMATION 
CONTACT: 

Paul Antsen, Office of Regulatory 

Standards and Exceptions, Pension 

and Welfare Benefit Programs, U.S. 

Department of Labor, Washington, 

D.C. 20216, 202-523-8515. This is not 

a toll-free number. 

SUPPLEMENTARY INFORMATION: 
Notice is hereby given that the De¬ 
partment has under consideration a 
proposal to adopt a regulation, 29 CFR 
2550.404a-l. under section 404(a)(1)(B) 
of the Act. relating to the investment 
duties of a fiduciary of an employee 
benefit plan. Section 404 (a)(1)(B) pro¬ 
vides that, subject to certain excep¬ 
tions not relevant to this proposed reg¬ 
ulation, a fiduciary shall discharge his 
duties with respect to an employee 
benefit plan solely in the interest of 
the participants and beneficiaries and 
with the care, skill, prudence, and dili¬ 
gence under the circumstances then 
prevailing that a prudent man acting 
in a like capacity and familiar with 
such matters would use in the conduct 
of an enterprise of a like character 
and with like aims (the “prudence” 
rule). 

The Department has received a sub¬ 
stantial number of inquiries from the 


public which indicate that there is 
some uncertainty as to how the “pru¬ 
dence” rule applies to the investment 
duties of a fiduciary of an employee 
benefit plan.* * Generally the inquiries 
can be categorized as those which re¬ 
quest information concerning: (1) 
Whether the “prudence” rule requires 
that an investment should be made by 
a fiduciary on the basis of the risk and 
anticipated return attendant to that 
investment, without regard to the role 
that it plays within the overall plan 
investment portfolio, (2) what criteria 
should be considered by fiduciaries in 
fulfilling their investment duties pur¬ 
suant to the “prudence” rule, and (3) 
whether specific investments are pru¬ 
dent. 2 

This proposed regulation makes it 
clear that the “prudence” rule re¬ 
quires that each investment decision 
should be made with regard to the role 
that the investment in question would 
play within the overall plan invest¬ 
ment portfolio and sets forth some, 
but not necessarily all, of the factors 
which generally should be considered 
by fiduciaries in fulfilling their invest¬ 
ment duties to a plan. 

Discussion of the Regulation 

Proposed § 2550.404a-l(b)(l) pro 
vides that with respect to a fiduciary's 
investment duties, the requirements of 
the “prudence” rule have been satis¬ 
fied if the fiduciary has given appro¬ 
priate consideration to all relevant 
facts and circumstances and the role 
that the investment or investment 
course of action plays in the plan’s in¬ 
vestment portfolio. Proposed 
§ 2550.404a-l(b)(2) sets forth those 
factors which may be included in an 
evaluation of the role an investment 
or investment course of action plays in 
the plan’s investment portfolio. The 
term “investment duties” is defined in 
proposed § 2550.404a-l(c)(l) as any 
duties imposed, assumed or undertak¬ 
en by a person in connection with the 
investment of plan assets which make 
or will make such person a fiduciary of 
the plan or which are undertaken by 
such person as a plan fiduciary. The 
term “investment course of action” is 
defined in proposed § 2550 . 404 a-1(c)(2) 


‘This proposed regulation pertains only 
to the investment duties of a fiduciary of an 
employee benefit plan. Section 404 (a)( 1 )(B) 
of the Act. however, requires that a fidu¬ 
ciary shall discharge all his duties in accor¬ 
dance with the “prudence” rule. 

*The Department issues Advisory Opin¬ 
ions which interpret and apply the Act to 
specific factual situations under ERISA 
Proc. 76-1 (41 FR 36281, August 27. 1976), 
but pursuant to section 5.02(o) thereof gen¬ 
erally will not issue Advisory Opinions relat* 
ing to the prudence of a specific proposed 
investment or type of investment. This is 
because a determination as to the prudence 
of any particular investment can be made 
only on the basis of an evaluation of all the 
relevant facts and circumstances. 
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as any series or program of invest¬ 
ments or actions related to a fiduci¬ 
ary’s performance of his investment 
duties. 

The Department believes that the 
practice followed by some jurisdictions 
at common law of judging the pru¬ 
dence of an investment alone without 
regard to the role that the investment 
plays within the overall investment 
portfolio* is improper for evaluating 
the prudence of an investment or an 
investment course of action under the 
Act. The common law method of eval¬ 
uating the prudence of an investment 
arose, in large part, from the need to 
resolve a basic conflict between the in¬ 
terests of the income beneficiary and 
the remainderman of a common law 
trust. In many instances the common 
law resolution, giving great weight to 
the interest of the remainderman, 
deemed the safety of corpus more im¬ 
portant than the generation of 
income. The same type of conflict be¬ 
tween the investment goals of the 
Income beneficiary and the remainder¬ 
man is presented far differently, if at 
all, in employee benefit plans and, 
thus, a primary rationale for judging 
the prudence of an investment alone, 
without regard to its role in the total 
investment portfolio, does not exist 
under the Act. 

The Department believes that the 
evaluation of an investment or invest¬ 
ment course of action by a fiduciary of 
an employee benefit plan in the con¬ 
text of the overall investment posture 
of the plan in light of the factors set 
forth in proposed § 2550.404a-l(b)(2) is 
supported by the legislative history of 
the Act and sound policy consider¬ 
ations. 4 The legislative history of the 
Act indicates that the common law 
rules of trusts, including the common 
law focus on the performance of the 
individual investment, should not be 
mechanically applied to employee 
benefit plans. 4 Further, in the Confer- 


■See III Scott, Law of Trusts section 227 

(3rd edj. 

‘Whether a fiduciary has complied with 
the Investment duties of the "prudence'’ 
rule depends on all relevant factors, and ob¬ 
viously the nature of these factors will vary 
from case to case. The Secretary of Labor, 
however, is authorized in section 505 of the 
Act to prescribe such regulations as he finds 
nece^ary or appropriate to carry out the 
provisions of Title I of the Act, which in¬ 
cludes section 404. Accordingly, this regula- 
ti°n. if adopted, will assure that a fiduci¬ 
ary s consideration of an investment or in¬ 
vestment course of action will reflect the 
special nature and purpose of employee 
benefit Plans as required by the "prudence" 
rule under the Act. 

‘The debate on the "prudence" rule took 
Place in 1970, when essentially the present 
rorm of section 404(a)(1)(B) of the Act was 
just Introduced in HJt. 16462. At that time. 

waa considerable discussion as to 
* nether the "prudence" rule in that bill 
H Preferable to the common law "pru- 
nce rule. Testifying in support of the 


ence Report which accompanied the 
Act, Congress directed that the “pru¬ 
dence” rule (and the other fiduciary 
standards of section 404) be interpret¬ 
ed “bearing in mind the special nature 
and purpose of employee benefit 
plans.”* 

Proposed § 2550.404a-l(b)(2) sets 
forth the following basic factors which 
a fiduciary generally should consider 
in evaluating the role that an invest¬ 
ment or investment course of action 
plays in the plan’s investment portfo¬ 
lio: (1) the composition of the plan in¬ 
vestment portfolio with regard to the 
diversification of risk, (2) the volatility 
of the plan investment portfolio with 
regard to general movements in invest¬ 
ment prices, (3) the liquidity of the 
plan investment portfolio relative to 
the projected payment schedule for 
benefits, (4) the projected return of 
the plan investment portfolio relative 
to the funding objectives of the plan, 
and (5) the prevailing and projected 
economic conditions of the invest¬ 
ments in which the plan has invested 
and proposes to invest. 

The proposed regulation makes it 
clear that under the Act, the relative 
riskiness of a specific investment or in¬ 
vestment course of action does not 
render such investment or investment 
course of action either per se prudent 
or per se imprudent. Thus, although 
securities issued by a small or new 
company may be a riskier investment 
than securities issued by a “blue-chip” 
company, the investment in such a 
company may be entirely proper 
under the Act’s “prudence” rule. 

General Information 

The regulation set forth below is 
proposed pursuant to the authority 
contained in section 505 of the Act 
(Pub. L. 93-406, 88 Stat. 894 (29 U.S.C. 
1135)). All interested persons are invit¬ 
ed to submit written views or argu¬ 
ments concerning the proposed regula- 


“prudence” rule in H.R. 16462. then Secre¬ 
tary of Labor Schultz characterized this 
rule as providing a standard "with a built in 
flexibility • • • which recognizes the vast di¬ 
versity and other characteristics of private 
pension and welfare plans." See Committee 
on Education and Labor, General Subcom¬ 
mittee on Labor. Hearings on H.R. 1045, 
H.R. 1046, and H.R. 16462 (1st and 2nd 
Sess., 1969. 1970) at 477 (hereinafter re¬ 
ferred to as Hearings). Those who support¬ 
ed the language in H.R. 16462 maintained 
that the common law "prudence" rule, de¬ 
veloped for personal trusts, was in certain 
respects inappropriate for employee benefit 
plans because their objectives were quite 
different from those of typical common law 
trusts. See Hearings: Richard A Van 
Deuren at 159, 163-64; H. C. Lumb at 292- 
93, 299-300; Robert C. Tyson at 833; Ameri¬ 
can Retail Foundation at 902; N.Y.S. Bar 
Association Tax Section at 936; American 
Cyanamid Co. at 302. 

•H.R. Rep. No. 93-1280, 93rd Cong.. 2nd 
Sess. at 302 (1974). 


tion set forth herein to the address 
and within the time period set forth 
above. All written submissions will be 
available for public inspection at the 
address set forth above. 

Drafting Information 

The principal author of this pro¬ 
posed regulation was Ms. Martha 
McLane of the Office of the Solicitor, 
Plan Benefits Security Division, De¬ 
partment of Labor. However, other 
persons in the Department of Labor 
participated in developing the pro¬ 
posed regulation, both on matters of 
substance and style. 

Proposed Regulation 

Accordingly, it is proposed to amend 
Part 2550 of Chapter XXV of Title 29 
of the Code of Federal Regulations by 
inserting § 2550.404a-l as set forth 
below: 

Paragraph 1. §2550.404a-l is insert¬ 
ed in the appropriate place to read as 
set forth below: 

5 2550.404a-1 Investment Duties. 

(a) In general Section 404(aXl)(B) 
of the Employee Retirement Income 
Security Act of 1974 (the Act) provides 
that subject to sections 403 (c) and (d), 
4042 and 4044, a fiduciary shall dis¬ 
charge his duties with respect to a 
plan solely in the interest of the par¬ 
ticipants and beneficiaries and with 
the care, skill, prudence, and diligence 
under the circumstances then prevail¬ 
ing that a prudent man acting in a like 
capacity and familiar with such mat¬ 
ters would use in the conduct of an en¬ 
terprise of a like character and with 
like aims. 

(b) Investment Duties. (1) With 
regard to the investment duties of a fi¬ 
duciary of an employee benefit plan, 
the requirements of paragraph (a) of 
this section and section 404(a)(1)(B) of 
the Act have been satisfied if, in 
making an investment decision, the fi¬ 
duciary has given appropriate consid¬ 
eration to all facts and circumstances 
relevant to the particular employee 
benefit plan and particular investment 
or investment course of action in¬ 
volved and the role the investment or 
investment course of action plays in 
the plan’s investment portfolio. 

(2) The role an investment or invest¬ 
ment course of action plays in an em¬ 
ployee benefit plan’s investment port¬ 
folio involves factors which may in¬ 
clude, but are not necessarily limited 
to, the following: 

(i) The composition of the plan in¬ 
vestment portfolio with regard to the 
diversification of risk, 

(ii) The volatility of the plan invest¬ 
ment portfolio with regard to general 
movements in investment prices, 

(iii) The liquidity of the plan invest¬ 
ment portfolio relative to the project¬ 
ed payment schedule for benefits, 

(iv) The projected return of the plan 
investment portfolio relative to the 
funding objectives of the plan, and 
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(v) The prevailing and projected 
economic conditions of the entities in 
which the plan has invested and pro¬ 
poses to invest. 

(c) Definitions. (1) The term “invest¬ 
ment duties'’ means any duties im¬ 
posed, assumed or undertaken by a 
person in connection with the invest¬ 
ment of plan assets which make or will 
make such person a fiduciary of an 
employee benefit plan or which are 
performed by such person as a fidu¬ 
ciary of an employee benefit plan as 
defined in section 3(21)(A) (i) or <ii) of 
the Act. 

(2) The term “investment course of 
action” means any series or program 
of investments or actions related to a 
fiduciary’s performance of his invest¬ 
ment duties. 

Signed at Washington, D.C., this 
21st day of April. 1978. 

Ian D. Lanoff. 

Administrator , Pension and Wel¬ 
fare Benefit Programs , Labor- 
Management Services Admin¬ 
istration , U.S. Department of 
Labor. 

[PR Doc. 78-11278 Piled 4-21-78; 3:29 pm] 


18320-01] 

VETERANS' ADMINISTRATION 

[38 CFR Part 14] 

VETERANS' BENEFITS 

Recognition of Organization!, Attorney!, and 
A g o u t i 

AGENCY: Veterans’ Administration. 
ACTION: Proposed regulations. 

SUMMARY: These regulations pro¬ 
vide for representation of Veterans’ 
Administration claimants, including 
recognition of organizations and their 
representatives, agents, and attorneys 
to assure qualified representation in 
the preparation, presentation, and 
prosecution of claims for veterans’ 
benefits. The Veterans’ Administra¬ 
tion hopes to accomplish more com¬ 
plete claims representation for all vet¬ 
erans and their dependents. 

DATES: Comments must be received 
on or before May 25, 1978. It is pro¬ 
posed to make these regulations effec¬ 
tive on the date of final approval. 

ADDRESSES: Send written comments 
to: Administrator of Veterans Affairs 
(271 A), Veterans’ Administration, 810 
Vermont Avenue NW., Washington, 
D.C. 20420. Comments will be avail¬ 
able for inspection at the address 
shown above during normal business 
hours until June 5, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Joseph J. Lindekugel (02A1), Direc¬ 
tor, Management and Operations 


Staff, Office of General Counsel, 
Veterans’ Administration. Washing¬ 
ton. D.C. 20420, 202-389-3730. 

SUPPLEMENTAL INFORMATION: 
This action provides for recognition of 
additional service organizations, elimi¬ 
nation of the requirement for a 
monthly information bulletin which 
will be included in internal operating 
instructions, a uniform fee for either 
an allowed new claim or an allowed in¬ 
crease in benefits; elimination of re¬ 
strictions on agents affiliated with or¬ 
ganizations; termination of recognition 
for unlawful, unprofessional, or uneth¬ 
ical practices after a hearing process, 
and provision of space and office fa¬ 
cilities. 

Additional Comment Information 

Interested persons are invited to 
submit written comments, suggestions, 
or objections regarding the proposal to 
the Administrator of Veterans Affairs 
(271A), Veterans’ Administration. 810 
Vermont Avenue NW.. Washington, 
D.C. 20420. All written comments re¬ 
ceived will be available for public in¬ 
spection at the above address only be¬ 
tween the hours of 8 a.m. and 4:30 
p.m. Monday through Friday (except 
holidays), until June 5, 1978. Any 
person visiting central office for the 
purpose of inspecting comments will 
be received by the central office Veter¬ 
ans Services Unit in Room 132. Visi¬ 
tors to a VA field station will be in¬ 
formed that the records are available 
for inspection only in central office 
and furnished the address and the 
above room number. 

Approved: April 19, 1978. 

By direction of the Administrator. 

Rufus H. Wilson, 
Deputy Administrator. 

The centerhead preceding § 14.626 is 
changed, §§ 14.626 through 14.660 are 
revoked and §§ 14.626 through 14.637 
are added to read as follows: 

Representation of Veterans Adminis¬ 
tration Claimants; Recognition of 
Organizations, Accredited Repre¬ 
sentatives, Attorneys, Agents; 
Rules of Practice and Information 
Concerning Fees, 38 U.S.C. 3401- 
3405 

§ 14.626 Purpose. 

The purpose is to assure that claim¬ 
ants for Veterans’ Administration 
benefits have qualified representation 
in the preparation, presentation, and 
prosecution of claims for veterans’ 
benefits. 

§14.627 Definitions. 

As used in regulations on representa¬ 
tion of Veterans’ Administration 
claimants: 

(a) “Agent” means a person who has 
met the standards and qualifications 
outlined in § 14.629(b). 


(b) “Attorney” means a member in 
good standing of a State bar. 

(c) “Cancellation” means termina¬ 
tion of authority to represent claim¬ 
ants. 

(d) “Claim” means application made 
under Title 38, United States Code, 
and implementing directives, for enti¬ 
tlement to Veterans’ Administration 
benefits, reinstatement, continuation 
or increase of benefits, or the defense 
of a proposed agency adverse action 
concerning benefits. 

(e) “Claimant” means a person who 
has filed a written application for de¬ 
termination of entitlement to benefits 
provided under Title 38, United States 
Code, and implementing directives. 

(f) “National organization” means 
an organization chartered or acknowl¬ 
edged by the act of the U.S. Congress. 

(g) “Recognition” means certifica 
tion by the Veterans’ Administration 
of organizations, their representatives, 
attorneys, and agents, to represent 
claimants. 

(h) “Representative” means a person 
who has been recommended by a rec 
ognized organization and certified by 
the Veterans’ Administration. 

(i) “State” includes any State, pos 
session, territory. Commonwealth, or 
the District of Columbia. 

(j) “Suspension” means temporary 
withholding of authority to represent 
claimants. 

§14.628 Requirements for recognition of 
organizations. 

Authorized officers of an organ iza 
tion may request recognition by letter 
to the Administrator of the Veterans' 
Administration. 

(a) National organizations. An orga¬ 
nization chartered or acknowledged by 
act of Congress may be recognized as a 
national organization in the presenta¬ 
tion of claims under the laws adminis¬ 
tered by the Veterans’ Administration. 

(b) State organizations. State orga¬ 
nizations created for the purpose of 
serving the needs of veterans of that 
State may be recognized. Only one 
such organization may be recognized 
in each State. 

(c) Other organizations. Organiza¬ 
tions whose primary purpose is to 
serve the needs of veterans and their 
dependents in the presentation of 
claims before the Veterans Adminis¬ 
tration, may be recognized when the 
Veterans Administration has deter¬ 
mined that they are incorporated or 
chartered by a State, and have a sub¬ 
stantial paid-up membership (general¬ 
ly, at least 1,000). Further, the organi¬ 
zations shall establish that they will 
provide complete claims service to 
each veteran or dependent requesting 
representation. Complete claims ser¬ 
vice includes the ability to assure com* 
plete representation before the Board 
of Veterans Appeals. It may, however, 
be provided by agreement with a na* 
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tionftl organization recognized by the 
Veterans Administration. 

<d) Information necessary. In re¬ 
questing recognition, the following in¬ 
formation shall be supplied: 

(1) (1) Citation to (or copy of) the 
document establishing or acknowledg¬ 
ing the national or State organization. 

(ii) Copy of charter or letters of in¬ 
corporation for other organizations. 

(2) Statement that neither the orga¬ 
nization nor its representatives will 
charge or accept a fee or gratuity for 
service to a claimant. 

(3) Statement outlining the purpose 
of the organization and the manner in 
which the veterans or their depen¬ 
dents would benefit by recognition. 

(4) Names, titles, and addresses of 
officers and the officials authorized to 
certify representatives. 

(5) Number of posts or chapters and 
States in which located, and total 
paid-up membership. 

(6) Names, titles, and addresses of 
full-time paid employees who are 
qualified to act as accredited represen¬ 
tatives. 

(7) Copy of the last financial state¬ 
ment of the organization. 

(8) Copy of the constitution or 
charter and bylaws of the organiza¬ 
tion. 

(9) Copy of an agreement, if any, 
with a national organization which 
provides claims service for the organi¬ 
zation requesting recognition. (38 
U.S.C. 3402.) 


5 H.629 Requirements for recognition of 
representatives, agents, and attorneys. 


The District Counsel will resolve any 
question of current qualifications of a 
representative, agent, or attorney. Any 
Interested party may appeal such de¬ 
termination to the General Counsel. 

(a) Representatives. Recognized or¬ 
ganizations shall file with the Office 
of the General Counsel VA Form 2-21 
(Application for Accreditation as Ser¬ 
vice Organization Representative) for 
each person they desire recognized as 
a representative of that organization. 
In recommending a person, the organi¬ 
zation shall certify that the designee: 

(1) Is of good character and reputa¬ 
tion; and: 

(i) Has successfully completed a Vet¬ 
eran Administration approved course 
of instruction on veterans’ benefits; or 

(ii) Has passed an examination ap¬ 
proved by the Veterans Administra¬ 
tion; or 


(iii) Has otherwise demonstrated ai 
ability to present claims before th 
Veterans Administration; 

(2) Is either a member in good stand 
or a full-time paid employee o 

such organization, or is recognized &n< 
functioning as a representative of an 
other recognized organization; 

(3) is not employed in any civil o 

uSsS rtment or aeency of thl 
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(b) Agents. Applicants for recogni¬ 
tion as agents must establish that they 
are of good character and reputation. 
In addition, applicants shall pass a 
written examination concerning laws 
administered by the Veterans Admin¬ 
istration. 

(c) Attorneys. Attorneys shall state 
in writing on their letterhead that 
they are authorized to represent the 
claimant. For an attorney to have 
complete access to all information in 
an individual's records, the attorney 
must provide a signed consent from 
the claimant or the claimant’s guard¬ 
ian. The consent shall be equivalent to 
an executed power of attorney. (38 
U.S.C. 3401, 3404.) 

$ 14.630 Authorization for a particular 
claim. 

Any person may be authorized to 
prepare, present, and prosecute a par¬ 
ticular claim. A proper power of attor¬ 
ney, and a statement signed by the 
person and the claimant that no com¬ 
pensation will be charged or paid for 
the services, shall be filed with the 
office where the claim is presented. A 
person shall represent only one claim¬ 
ant; however, in unusual circum¬ 
stances, appeal may be made to the 
General Counsel. (38 U.S.C. 3403.) 

§ 14.631 Powers of attorney. 

(a) A power of attorney, executed on 
either VA Form 23-22 (Appointment 
of Veterans Service Organization as 
Claimant’s Representative) or VA 
Form 2-22a (Appointment of Attorney 
or Agent as Claimant's Representa¬ 
tive), is required to represent a claim¬ 
ant, except when representation is by 
an attorney who complies with 
§ 14.629(c). The power of attorney 
shall meet the following requirements: 

(1) Signature by: 

(1) The claimant, or 

(ii) The claimant’s guardian, or 

(iii) In the case of an incompetent, 
minor, or otherwise incapacitated 
person without a guardian, the follow¬ 
ing in the order named—spouse, 
parent, other relative or friend (if in¬ 
terests are not adverse), or the direc¬ 
tor of the hospital in which the claim¬ 
ant is maintained; and 

(2) Presented to the appropriate Vet¬ 
erans Administration field office for 
filing in the veteran's claims folder. 

(b) Questions concerning powers of 
attorney shall be referred to the Dis¬ 
trict Counsel of Jurisdiction for initial 
determination. This determination 
may be appealed to the General Coun¬ 
sel. 

(c) Only one organization, agent, or 
reresentative will be recognized at one 
time in the prosecution of a claim for 
one specific benefit. All transactions 
concerning the claim will be conducted 
exclusively with the recognized organi¬ 
zation, agent, or representative of 
record until notice of a change, if any. 
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is received by the Veterans Adminis¬ 
tration. 

(d) A power of attorney may be re¬ 
voked at any time and an attorney 
may be discharged at any time. A new 
power of attorney shall constitute a 
revocation of any existing power of at¬ 
torney. 

(e) A power of attorney may be con¬ 
tinued for a reasonable time after the 
death of the claimant, to determine 
whether the claim will be continued 
by a new claimant and whether a new 
power of attorney will be executed. (38 
U.S.C. 3402, 3403, 3404.) 

§ 14.632 Letters of recognition. 

If challenged, the qualifications of 
prospective representatives or agents 
shall be verified by the District Coun¬ 
sel of jurisdiction. The report of the 
District Counsel, if any, including any 
recommendation of Veterans Adminis¬ 
tration station directors, and the ap¬ 
plication shall be transmitted to the 
General Counsel for final action. If 
the designee is disapproved by the 
General Counsel, the reasons will be 
stated and an opportunity will be 
given to submit additional informa¬ 
tion. If the designee is approved, let¬ 
ters of recognition, or an identification 
card, will be issued by the General 
Counsel, and will constitute authority 
to prepare, present, and prosecute 
claims in all Veterans Administration 
installations. Record of recognition 
will be maintained in the Office of 
General Counsel. (38 U.S.C. 3402.) 

§ 14.633 Termination of recognition. 

(a) Recognition may be canceled by 
request. 

(b) Recognition shall be suspended 
or revoked upon a finding of one of 
the following: (1) Violation or refusal 
to comply with the laws administered 
by the Veterans Administration or 
with the regulations or instructions 
governing practice before the Veterans 
Administration. 

(2) Knowingly presenting or pros¬ 
ecuting a fraudulent claim against the 
United States or the Veterans Admin¬ 
istration. 

(3) Demanding or accepting unlaw¬ 
ful compensation for preparing, pre¬ 
senting, prosecuting, or advising, or 
consulting concerning a claim. 

(4) Any other unlawful, unprofes¬ 
sional, or unethical practice. (Unlaw¬ 
ful, unprofessional, or unethical prac¬ 
tice shall include but not be limited to 
the following—deceiving, misleading, 
or threatening a claimant or prospec¬ 
tive claimant; neglecting to prosecute 
a claim for 6 months or more; failing 
to furnish evidence within 90 days of 
request by the Veterans Administra¬ 
tion; or willfully withholding of an ap¬ 
plication for benefits or of material 
evidence.) 

(c) Upon receipt of information indi¬ 
cating improper conduct, the District 
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Counsel of jurisdiction will initiate an 
inquiry. 

(1) If the result of the inquiry does 
not justify further action, the District 
Counsel will close the inquiry and 
maintain the record for 2 years. 

(2) If the result of the inquiry jus- 
tifes further action, the District Coun¬ 
sel shall take immediate action to sus¬ 
pend recognition. The notice of sus¬ 
pension will state the reason and will 
also advise that additional evidence 
may be submitted, or a hearing re¬ 
quested (or both), within 10 working 
days of receipt of the notice. The time 
may be extended for sufficient reason. 

(3) If a hearing is requested, a hear¬ 
ing officer will be appointed by the Di¬ 
rector of the regional office involved. 
The hearing officer shall not be from 
the Office of the District Counsel. The 
hearing officer will have authority to 
administer oaths. A member of the 
District Counsel's office will present 
the evidence. The suspended person 
will have a right to counsel, to present 
evidence and to cross-examine wit¬ 
nesses. The hearing shall be conducted 
in an informal manner and court rules 
of evidence shall not apply. Testimony 
shall be recorded verbatim. 

(4) Within 10 working days after 
either the time allowed under para¬ 
graph (c)(2) of this section, or the 
close of the hearing if one is conduct¬ 
ed, the District Counsel will submit 
the case with recommendations to the 
General Counsel. 

(5) The decision of the General 
Counsel is final. The records of the 
case will be maintained in the General 
Counsel’s office for 5 years. (38 U.S.C. 
3404, 3405.) 

§ 14.634 Fees and expense*. 

Representatives, other individuals, 
or guardians prosecuting claims in 
their fiduciary capacity, shall not re¬ 
ceive fees. 

(a) Amount of fees. For the success¬ 
ful prosecution of claims, attorneys 
and agents may receive the fee permit¬ 
ted by statute (38 U.S.C. 3404(c)). The 
fee will be paid to the attorney or 
agent of record at the time of 
allowance, by deduction from the 
benefit allowed, after approval by the 
Veterans Administration. Questions 
concerning the amount or proper 
payee of fees allowed will be resolved 
by the District Counsel, or designee, 
who will consider the quality, nature, 
and extent of the services. 

(b) Expenses. Without regard to enti¬ 
tlement to fees, an agent, attorney, or 
other person who incurs an expense in 
the prosecution of a claim, may submit 
a sworn itemized account of the ex¬ 
pense to the Veterans Administration. 
It will be retained in the claims folder 
as part of the permanent record. 
Before demanding or receiving reim¬ 
bursement from the claimant, the ex¬ 
pense shall be approved by the Dis¬ 


trict Counsel, or designee. Notice of 
the action taken shall be transmitted 
to the requestor by the service han¬ 
dling the claim. (38 U.S.C. 3404.) 

§ 14.635 Reconsideration of denial of fees 
and expenses. 

A request for reconsideration of a 
denied fee, or statement of expenses, 
must be received by the General Coun¬ 
sel within 1 year of the date of denial. 
If agreement cannot be reached and a 
hearing is requested a hearing officer 
will be appointed by the Director of 
the regional office involved. The hear¬ 
ing officer shall not be from the Office 
of the District Counsel. The hearing 
officer will have authority to adminis¬ 
ter oaths. A member of the District 
Counsel's office will present the evi¬ 
dence. The complainant will have a 
right to counsel, to present evidence 
and to cross-examine witnesses. The 
hearing shall be conducted in an infor¬ 
mal manner and court rules of evi¬ 
dence shall not apply. Testimony shall 
be recorded verbatim. Within 10 work¬ 
ing days after the close of the hearing, 
the District Counsel will submit the 
case with recommendations to the 
General Counsel. The decision of the 
General Counsel is final. 

§ 14.636 Bank* or trust companies acting 
as guardians. 

Banks or trust companies, corporate 
entities, acting as guardians for claim¬ 
ants, may be represented before adju¬ 
dicating agencies as authorized repre¬ 
sentatives of claimants by an officer or 
employee, including a regularly em¬ 
ployed attorney, if the employee or at¬ 
torney represents the corporation in 
its fiduciary capacity. No fee shall be 
allowed for such services under 
§ 14.634(a). 

§ 14.637 Space and office facilities. 

The Administrator may furnish 
space and office facilities, if available, 
for the use of paid full-time represen¬ 
tatives of recognized national organi¬ 
zations. (38 U.S.C. 3402.) 

[FR Doc. 78-11151 Filed 4-24-78; 8:45 am) 


[6560-01] 

ENVIRONMENTAL PROTECTION 
AGENCY 

[40 CFR Fart 233] 

[FRL 877-5) 

MODIFICATION OF SECONDARY TREATMENT 
REQUIREMENTS FOR DISCHARGES INTO 
MARINE WATERS 

Proposed Criteria and Procedures 

AGENCY: United States Environmen¬ 
tal Protection Agency ("EPA"). 

ACTION: Proposed rule. 

SUMMARY: This proposed rule estab¬ 
lishes the criteria which will be ap¬ 


plied and the procedures which will be 
followed by EPA in acting upon appli¬ 
cations for issuance of a National Pol¬ 
lutant Discharge Elimination System 
(“NPDES") permit which modifies the 
requirements of secondary treatment 
under section 301(h) of the Clean 
Water Act (“Act"), as amended. 

DATE: Comments must be received by 
June 9, 1978. 

ADDRESS: Comments should be sent, 
in triplicate if possible, to: Director. 
Municipal Construction Division (WH- 
547), Office of Water Program Oper 
ations. Environmental Protection 
Agency, 401 M Street SW., Washing 
ton, D.C. 20460. 

FOR FURTHER INFORMATION 
CONTACT: 

Thomas P. O'Farrell, Municipal 
Construction Division (WH-547). 
Office of Water Program Oper 
ations. Environmental Protection 
Agency, 401 M Street SW., Washing 
ton. D.C. 20460, 202-426-8976. 

SUPPLEMENTARY INFORMATION: 
In 1972 the Clean Water Act was 
amended to require all publicly-owned 
treatment works (“POTW's"), irre 
spective of the nature or location of 
the waters into which they discharge 
to achieve, by July 1, 1977, effluent 
limitations based on the level of efflu¬ 
ent quality achievable through appli¬ 
cation of secondary treatment, as de¬ 
fined by EPA. Sections 301(b)(1)(B) 
and 304(d)(1); 33 U.S.C. 1311(b)(1)(B) 
and 1314(d)(1). In 1973. EPA defined 
secondary treatment in terms of four 
pollutant parameters—biochemical 
oxygen demand (BOD), suspended 
solids, pH and fecal coliform—and es¬ 
tablished national uniform minimum 
effluent limitations for these pollut¬ 
ants to be attained by all POTW’s by 
the 1977 deadline. 40 CFR Part 133, 38 
FR 22298 (August 17, 1973), as amend¬ 
ed by 41 FR 30785 (July 26. 1976) (de¬ 
letion of fecal coliform limitations). 

Since the enactment of the 1972 
amendments and the promulgation of 
EPA's secondary treatment regula 
tions, a number of West Coast munici¬ 
palities have argued to both Congress 
and EPA that secondary treatment of 
municipal ocean discharges is not nec¬ 
essary to protect the marine environ 
ment or to assure the attainment and 
maintenance of water quality in deep 
ocean waters. These communities have 
contented that secondary treatment 
has traditionally been defined (and 
has been defined by EPA) in terms of 
pollutant parameters and levels of pol¬ 
lutant reduction which are important 
for freshwater ecology, where the dis¬ 
charge of oxygen-demanding wastes 
and sedimentation of suspended solids 
results in distinct environmental deg¬ 
radation, but which have little signifi¬ 
cance for deep ocean waters where 
wastes are rapidly aerated and dis* 
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persed by strong currents and tidal 
action. POTW’s located in West Coast 
estuaries exhibiting a high degree of 
flushing have similarly argued that 
secondary treatment provides no sig¬ 
nificant environmental benefit be¬ 
cause discharges are rapidly oxygenat¬ 
ed, dispersed, and carried into the 
open ocean. On this basis, these mu¬ 
nicipalities have maintained that they 
should be exempted from the Act’s 
secondary treatment requirement, and 
associated capital, maintenance, and 
operating costs. 

During hearings on proposed amend¬ 
ments to the Act, these municipalities 
not only presented these arguments to 
Congress, but also represented that 
they had accumulated sufficient evi¬ 
dence to demonstrate the scientific 
merit of their claims for exemption. 
As a result of their testimony. Con¬ 
gress included a special provision in 
the Clean Water Act of 1977 (Pub. L. 
95-217)—section 301(h), 33 U.S.C. 

1311(h)—which allows a municipal 
marine discharger to test its case in 
the administrative process. Section 
301(h) provides that the Administra¬ 
tor of EPA, upon application of a 
POTW and with the concurrence of 
the State, may issue an NPDES permit 
which modifies EPA’s effluent limita¬ 
tions for BOD, suspended solids and 
pH where the applicant discharges 
into certain ocean and estuarine 
waters and demonstrates to the satis¬ 
faction of the Administrator, by show¬ 
ing compliance with eight statutory 
criteria set forth in Sections 301(h)(1) 
through 301(h)(8), that the modifica¬ 
tion will not result in any increase in 
the discharge of toxic pollutants or 
otherwise impair the integrity of re¬ 
ceiving waters. 

An NPDES permit modifying the re¬ 
quirements of secondary treatment 
may be issued only by EPA, irrespec¬ 
tive of whether the State in which the 
applicant is located has an approved 
NPDES permit program. States will, 
however, have a major role to play in 
the section 301(h) permitting process. 
State certification that a discharge 
complies with State water quality 
standards and other State require¬ 
ments under section 301(b)(1)(C) of 
the Act will be required as part of any 
application submitted (sectiyi 
233.22(b)). Under section 233.17, States 
will also be required to provide infor¬ 
mation on the effect of issuing a modi¬ 
fied permit on waste load limitations 
for other dischargers into the same re¬ 
ceiving waters. Finally, if EPA deter¬ 
mines that a POTW qualifies for a 
modified permit. State concurrence in 
that determination must be obtained 
before the permit can be issued (sec¬ 
tion 233.45). 

While recognizing that in specific 
circumstances evidence may support a 
relaxation of EPA secondary treat¬ 
ment limitations for BOD, suspended 


solids and pH. Congress has emphati¬ 
cally stressed throughout the legisla¬ 
tive history of section 301(h) that no 
increase in toxic pollutants—such as 
heavy metals and synthetic organic 
compounds—may result from the 
granting of a modification under that 
section. Because secondary treatment 
incidentally removes toxic pollutants 
along with suspended solids, a POTW 
applying for a modified permit under 
section 301(h) must demonstrate that 
it has reduced the concentrations of 
these substances in its discharge to at 
least the level which would have been 
attained with secondary treatment, 
and to a greater degree if necessary to 
meet water quality standards or pro¬ 
tect marine ecosystems. This will re¬ 
quire at least primary treatment in 
the case of POTW’s with wholly do¬ 
mestic influent and more than prima¬ 
ry treatment (including addi tonal 
treatment, pretreatment and/or 
source control) for POTW’s with in¬ 
dustrial and nonindustrial sources of 
toxic pollutants. To assure that there 
will be a continuous reduction of toxi¬ 
cants from these sources over the life 
of any modified permit issued, an ap¬ 
plicant must show under sections 
301(h)(5) and 301(h)(6) of the Act that 
it has established an enforceable pre- 
treatment program to reduce the 
amount of toxic substances introduced 
into the treatment system from indus¬ 
trial sources, and, to the extent practi¬ 
cable, that it has developed a program 
to eliminate or limit the influx of 
toxics from nonindustrial sources. 

Congress’ imposition of rigorous con¬ 
trols on the discharge of toxic pollut¬ 
ants to ocean and estuarine waters 
under section 301(h) represents a tacit 
recognition of the importance and sen¬ 
sitivity of marine biota in the coastal 
zone. These organisms are extremely 
susceptible to small changes in the 
chemistry of their environment and 
have the capacity to bioaccumulate 
toxic materials. For this reason, and 
because many toxics—especially syn¬ 
thetic organics—are not biodegradable, 
decompose very slowly, or decompose 
into other equally or more toxic mate¬ 
rials, Congress has directed that mere 
dispersion of these pollutants, unlike 
BOD or suspended solids, is not an ac¬ 
ceptable form of pollution control 
under section 301(h). 

To assure that municipalities apply¬ 
ing for a section 301(h) modification 
will be informed, as soon as possible, 
whether they must go forward with 
construction of secondary treatment 
facilities, Congress has established a 
statutory deadline of September 24, 
1978, for submission of applications 
for modified permits under section 
301(h) and has directed EPA to act ex¬ 
peditiously on all applications submit¬ 
ted. 

In view of this directive, the regula¬ 
tions proposed today require that all 


information required by subpart B 
must be submitted to EPA no later 
than September 24, 1978. This should 
not be an onerous requirement for 
many POTW’s, since section 301(h) 
was premised on the claims of a 
number of municipalities that “they 
have accumulated sufficient evidence 
to prove no adverse effect on water 
quality and aquatic ecosystems from 
[less than secondary treated] dis¬ 
charges.’’ Cong. Rec. S 19637 (Daily 
ed., December 15. 1977). In addition, 
applicants have known in a general 
fashion since section 301(h) was en¬ 
acted what requirements they would 
have to meet to qualify for a modified 
permit under that section. EPA never¬ 
theless recognizes that there may be 
instances where an applicant has exer¬ 
cised its best efforts to fully and accu¬ 
rately complete the application form 
in a timely manner, but either is 
unable to do so because of circum¬ 
stances beyond its control or finds it 
necessary to submit corrective or clari¬ 
fying data to a complete application 
after the September 24, 1978 deadline. 
The submission of such additional ma¬ 
terials will be authorized by EPA on a 
case-by-case basis upon written re¬ 
quest to the Administrator under sec¬ 
tion 233.32(c). 

For these reasons, although the reg¬ 
ulations which are published today are 
subject to revision before they are 
published in final form, EPA encour¬ 
ages POTW’s which are interested in 
applying for a section 301(h) modified 
permit to begin now (if they have not 
already done so) to assemble the data 
which is required by subpart B if they 
want to be assured of meeting the Sep¬ 
tember 24, 1978 deadline. 

For its part, EPA is adopting a 
three-part strategy to facilitate expe¬ 
dited action on section 301(h) applica¬ 
tions. First, because the criteria which 
a POTW must address in applying for 
a modification lend themselves to a 
uniform method of submitting infor¬ 
mation, and because the submission of 
information in a uniform fashion 
would expedite EPA review of applica¬ 
tions, EPA has developed an “Applica¬ 
tion for Modification of the Require¬ 
ments of Secondary Treatment” 
which, together with an NPDES 
permit application, must be completed 
by all dischargers requesting a modi¬ 
fied permit under section 301(h). The 
Agency has attempted to include in 
the application all the questions which 
EPA scientists and engineers have 
deemed necessary to determine com¬ 
pliance with the statutory criteria of 
section 301(h). 

Secondly, the procedural regulations 
set forth in subpart C of these pro¬ 
posed regulations are designed to ex¬ 
pedite decisions on applications while 
at the same time providing applicants 
and other interested persons full op¬ 
portunity to present their views on 
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any application for modification 
before the Agency. 

Finally, to reduce the number of 
clearly unmeritorious applications 
which are submitted to the Agency. 
EPA has attempted in both the regula¬ 
tions and application form to provide 
applicants with a fairly clear indica¬ 
tion of whether they have a reason¬ 
able chance of qualifying for a modi¬ 
fied permit. EPA recognizes (as did 
Congress) that a considerable invest¬ 
ment of time and effort would be re¬ 
quired of applicants to demonstrate 
compliance with the requirements of 
section 301(h); the Agency does not 
wish to encourage such efforts when 
they would clearly be futile. 

In this respect, it cannot be empha¬ 
sized too strongly that the modifica¬ 
tion provided under section 301(h) rep¬ 
resents a highly restrictive departure 
from the technology-based pollution 
control philosophy of the 1972 Act. It 
is “a limited exception." "a narrow op¬ 
portunity for certain municipal dis¬ 
chargers • • • to qualify for a modifi¬ 
cation of the secondary treatment re¬ 
quirement." Cong. Rec. S 19673 (Daily 
ed., December 15. 1977). Applicants 
are reminded that they bear the 
burden of demonstrating to EPA’s sat¬ 
isfaction that they qualify for the 
modification requested; this burden is 
especially heavy for a POTW which 
treats wastewater containing toxics, 
and which must demonstrate that it 
has imposed tight controls on the in¬ 
troduction of toxics into both its facili¬ 
ty and receiving waters. 

Because section 301(h) is designed to 
reduce pollution control costs for 
POTW’s by relieving them of the re¬ 
quirements of installing the 
wastewater and sludge treatment sys¬ 
tems necessary to meet the Act’s sec¬ 
ondary treatment requirement, appli¬ 
cants are encouraged to determine 
whether they will, in fact, realize any 
economic savings from a modified 
permit before even submitting an ap¬ 
plication. For example, significant 
costs may be incurred in preparing the 
chemical and biological analyses nec¬ 
essary to complete the modification 
application and in planning, designing, 
constructing and operating the moni¬ 
toring program required by section 
301(h)(3). Additionally. POTW’s are 
reminded that obtaining a modifica¬ 
tion the requirements of section 
301(b)(1)(B) of the Act in no way re¬ 
lieves them of the responsibility of 
complying with the requirements of 
section 301(b)(2)(B)—the adoption of 
best practicable wast ewater treatment 
technology (BPWTT) by July 1. 1983. 
The Agency is presently considering 
redefining BPWTT to emphasize the 
removal of toxic pollutants and recy¬ 
cle/reuse of wastewater. While some 
of these alternatives (such as recycle/ 
reuse) may be achievable without sec¬ 
ondary treatment in individual cases, 


in others (such as advanced waste 
treatment), secondary treatment may 
be a necessary i nteri m step in the at¬ 
tainment of BPWTT. POTW's should, 
therefore, consider whether they are 
likely to fall into this latter category, 
and, if so, what the construction of 
secondary treatment facilities is likely 
to cost if it is postponed for several 
years. 

Applicants should also note that 
need to demonstrate compliance with 
section 301(h) does not end with the 
issuance of a modified permit. Each 
modified permit issued under this part 
will include all terms and conditions 
which EPA deems necessary to insure 
continuing compliance with sections 
301(h)(1) through 301(h)(8), as well as 
corresponding sections of Subpart B of 
these regulations, including effluent, 
volume and mass emission limitations, 
biomonitoring requirements, and pre- 
treatment and nonindustrial source 
control program implementation 
schedules. As with any other NPDES 
permit, failure to meet these terms 
and conditions may result in revoca¬ 
tion of the permit under section 
402(b)(1)(C) of the Act or other appro¬ 
priate enforcement action. 

Finally, applicants which do not 
qualify for a modified permit and have 
delayed construction of secondary 
treatment pending EPA action on 
their application are reminded that 
they may be issued enforcement 
orders or may be subject to other en¬ 
forcement actions under Section 309 
of the Act to assure that construction 
is completed according to schedules of 
compliance contained in their existing 
NPDES permit. 

Under the regulations proposed 
today, all applicants, irrespective of 
the nature or volume of their dis¬ 
charge, will be required to meet the 
same standards and to fill out the 
same application form in applying for 
a section 301(h) modified permit. Be¬ 
cause the bulk of the regulations deal 
with the control of toxic pollutants, 
and because EPA regional offices will 
be available to assist small dischargers 
applying for a section 301(h) modifica¬ 
tion, EPA does not expect that com¬ 
pletion of the form will be a difficult 
task for small POTWs which treat 
wholly domestic wastes. 

Nevertheless, the Agency solicits 
comment as to whether small dis¬ 
chargers or dischargers which have no 
known or suspected sources of toxic 
pollutants should be treated different¬ 
ly than larger dischargers with signifi¬ 
cant industrial and nonindustrial 
sources of toxic substances in terms of 
either the extent or nature of the in¬ 
formation which they are required to 
submit to EPA to obtain a modified 
permit under section 301(h). 

A related issue is whether section 
301(h) allows EPA to develop special 
criteria for small villages in the Pacific 


Trust Territories, Puerto Rico, and 
Alaska. Many of these communities 
currently operate on subsistence or 
near-subsistence economies and have 
Either no or at most very primitive 
sewage treatment facilities. Raw 
sewage is often transported through 
the streets in open sewers directly to 
beaches or the ocean; In tropical cli¬ 
mates these open sewers serve as a 
breeding ground for the intestinal 
parasites which afflict a large portion 
of the population. Most of these com¬ 
munities cannot afford to either build 
or maintain secondary treatment fa¬ 
cilities. 

Under the regulations proposed 
today, many of these communities 
could not even attempt to qualify for a 
modified permit without construction 
(or relocation) of outfalls and installa¬ 
tion of primary treatment facilities. 
However, as discussed below in the sec- 
tion-by-section analysis of section 
233.11, because the Act provides that 
section 301(h) modified permits may 
be issued only for "existing" dis¬ 
charges into marine waters, no modi¬ 
fied permits could be issued to these 
communities based on such future 
construction. 

EPA therefore requests comment on 
the question of whether and under 
what circumstances a special category 
could be carved out for these discharg¬ 
ers under section 301(h). Additionally, 
the Agency solicits comment on how 
provisions of the Act other than sec¬ 
tion 301(h) might be utilized to pro¬ 
vide assistance to these communities 
in dealing with their very singular 
health, social, economic, and water 
pollution control problems. 

Because of statutory time con¬ 
straints and the complexity of these 
regulations, public participation in 
their development has been handled 
somewhat differently than participa¬ 
tion in the development of other EPA 
regulations implementing the Clean 
Water Act of 1977. Public circulation 
of draft proposed regulations for pre¬ 
proposal comment has proved to be 
impracticable. However, numerous 
groups—including municipalities and 
public interest groups—have discussed 
the regulations in a general fashion 
with EPA staff; a public hearing was 
held in San Francisco on February 22, 
1977, to solicit public comment on the 
implementation of the statutory crite¬ 
ria of section 301(h); a Federal Regis¬ 
ter notice was published on February 
3, 1978 (43 FR 4675) requesting writ¬ 
ten comments on those criteria, and a 
preproposal preliminary concept paper 
for these proposed regulations was cir¬ 
culated to the public in mid-March (in 
effect extending the comment period 
on these regulations). To the extent 
possible, all public comments received 
prior to March 31, 1978, have been 
considered in developing these pro¬ 
posed regulations. 
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In order to expedite promulgation of 
final regulations and provide appli¬ 
cants with as much time as feasible to 
make any revisions in or additions to 
their applications necessitated by 
modifications to these proposed regu¬ 
lations prior to the September 24, 
1978, deadline for submission of appli¬ 
cations, a forty-five (45) day public 
comment period has been provided 
and will be strictly observed. Com¬ 
mented are urged to submit com¬ 
ments as early as possible, to assist 
EPA in speeding up the issuance of 
final regulations. 

Section-by-Section Analysis 

SUBPART A 

Subpart A contains definitions of 
terms used in the regulations, a de¬ 
scription of the scope of the regula¬ 
tions, and a recitation of applicable 
legal authority. Definitions having 
special significance will be discussed in 
the context of the respective section(s) 
in subpart B or C to which they apply. 

SUBPART B 

Subpart B contains the substantive 
criteria for evaluation of applications 
for modified permits under section 
301(h). 

Section 233.11 . Section 301(h) of the 
Act provides that a modified permit 
may be issued only for an existing dis¬ 
charge into “marine waters.” The Act 
defines “marine waters” as deep 
waters of the territorial seas or the 
contiguous zone, or saline estuarine 
waters, where there is strong tidal 
movement and other hydrological and 
geological characteristics which EPA 
determines necessary to assure the 
protection of public water supplies and 
recreational interests and the protec¬ 
tion and propagation of a balanced in¬ 
digenous population of fish, shell-fish, 
and wildlife. 

A publicly owned treatment work 
shall be deemed to be discharging into 
marine waters if it can demonstrate 
rapid initial dilution of partially treat¬ 
ed wastes and rapid replenishment 
contaminated coastal waters with un¬ 
contaminated open ocean water. Ini¬ 
tial dilution must be of the order 
achieved by accepted designs of multi- 
port ocean outfalls at depths of ap¬ 
proximately 200 feet or greater, and 
must be achieved within minutes of 
discharge. In addition, outfalls must 
be located in open coastal areas where 
net effective flushing will not be af¬ 
fected by inlets, headlands, or offshore 
islands. 

Initial dilution may be more difficult 
to calculate in saline estuaries than 
open ocean waters for a number of 
reasons. First, dilution models have 
been developed based on the physical 
characteristics of deep ocean waters, 
not estuaries. Second, because estu¬ 
aries are generally shallower than 


deep ocean waters, tidal currents may 
play a significantly more important 
role than in ocean waters in influenc¬ 
ing the shape of the discharge plume, 
as well as its trajectory and the degree 
of initial dilution achieved. Finally, al¬ 
though discharges into deep estuarine 
basins may result in initial dilutions 
comparable to those achievable in 
deep ocean waters, other factors pecu¬ 
liar to estuarine circulation may be 
controlling in realizing effective dilu¬ 
tion. For these reasons, estuarine dis¬ 
chargers have been requested to 
supply information not required of 
ocean dischargers to assist EPA in de¬ 
termining both initial dilution and net 
effective flushing. 

Some ocean and estuarine waters are 
already so polluted or so biologically 
sensitive that it is highly questionable 
whether they can accommodate the 
additional pollutant loadings which 
would result from a relaxation of the 
requirements of secondary treatment 
and still assure the attainment and 
maintenance of water quality neces¬ 
sary to protect public water supplies, 
marine ecosystems, and recreational 
interests required by section 301(h)(2) 
or 101(a)(2) of the Act. Accordingly, 
EPA has determined that the follow¬ 
ing conditions will create a rebuttable 
presumption that the waters into 
which the applicant dischargers 
cannot accommodate such additional 
pollutants consistent with the require¬ 
ments of those sections: (1) history of 
environmental neglect and lack of ade¬ 
quate wastewater treatment facilities; 
(2) stress on marine ecosystems; (3) ex¬ 
isting high domestic and industrial 
waste loadings; (4) proximity to sensi¬ 
tive marine areas (including areas des¬ 
ignated as biologically sensitive by any 
State or Federal agency); or (5) altered 
ecological communities. EPA expects 
to publish a list of ocean and estuarine 
waters having one or more of these 
characteristics at the time it promul¬ 
gates this part in final form. In addi¬ 
tion, determinations that these condi¬ 
tions exist for a particular water seg¬ 
ment may be made in individual sec¬ 
tion 301(h) proceedings. 

Based on the legislative history of 
section 301(h), EPA has also deter¬ 
mined that dischargers into waters 
other than the coastal waters of the 
Western United States, Hawaii, the 
Pacific Islands, Fhierto Rico, the 
Virgin Islands. Cook Inlet, and Resur¬ 
rection Bay, will bear a particularly 
heavy burden of proof in demonstrat¬ 
ing to EPA’s satisfaction that public 
water supplies, marine organisms and 
recreational interests can be adequate¬ 
ly protected with a less than second¬ 
ary discharge. 

Section 301(h) also provides that a 
permit modifying the requirements of 
secondary treatment may only be 
issued for an “existing discharge.” 
EPA has construed this term to mean 


a discharge which was actually flowing 
into marine waters (as defined in these 
regulations) on or before the date of 
enactment of the Clea n Water Act of 
1977. Thus, a POTW which did not 
discharge into marine waters prior to 
December 27. 1977, would not be eligi¬ 
ble for a modified permit under this 
part. 

Under section 233.11(b)(2), all show¬ 
ings required under sections 301(h) (1) 
through (4) must be made on the basis 
of this “existing discharge.” Chemical, 
physical, and biological data collected 
prior to December 27, 1977, may be 
utilized to make these demonstrations 
provided that they are based on a dis¬ 
charge which is virtually identical to 
the applicant’s “existing discharge” in 
terms of location, volume, and compo¬ 
sition. Additionally, chemical, phys¬ 
ical, and biological data collected after 
December 27, 1977, may be utilized to 
show compliance with those sections if 
they are based on the applicant’s 
actual discharge as of any time be¬ 
tween December 27, 1977, and Septem¬ 
ber 24, 1978, the deadline for submis¬ 
sion of applications for a modified 
permit. 

At EPA’s February 22, 1978, hearing 
on implementation of section 301(h), a 
number of municipalities testified that 
they would have to relocate their out¬ 
falls, modify their diffusers, or up¬ 
grade treatment (e.g., from primary to 
primary with chemical addition) in 
order to meet the requirements of sec¬ 
tion 301(h). Under the regulations pro¬ 
posed today, F1PA would not consider 
the effect of such outfall or treatment 
modifications on the applicant’s dis¬ 
charge unless they were made prior to 
the date of application. 

The Agency expressly solicits com¬ 
ment on this issue and on the follow¬ 
ing questions in particular: 

(1) In light of the plain language of 
the statute and its legislative history, 
can section 301(h) be construed to 
allow EPA to issue a modified NPDES 
permit based on modifications which 
will be made in an applicant’s dis¬ 
charge after September 24, 1978? 

(2) If so, what types of modifications 
should be permitted? Upgrading of 
treatment? Relocation of the outfall? 
Modifications in the diffuser system? 
Should EPA be required to consider 
applications from POTWs which now 
discharge into inland waters but are 
considering constructing, or now have 
under construction, an ocean or es¬ 
tuarine outfall? 

(3) How can ICPA make an accurate 
predictive judgment as to whether a 
non-existent discharge will meet the 
stringent water quality, physical, 
chemical and biological criteria con¬ 
tained in subpart B? What additional 
information should the applicant pro¬ 
vide to FIPA if its application is based 
on a modified discharge? Should such 
an applicant bear a heavier burden of 
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proof than one who seeks a modified 
permit based on an existing discharge? 

(4) It has been suggested that in 
making the physical, chemical and bio* 
logical assessments required under 
Section 233.14, as well as assuring that 
discharge will comply with State water 
quality standards under section 
233.22(b), consideration should be 
given to the effect of Federal pretreat¬ 
ment and nonindustrial source control 
programs which are scheduled to be 
operative at some time in the future. 
How can an accurate predictive judg¬ 
ment be made concerning the effect of 
such programs on the chemical compo¬ 
sition or the environmental impact of 
the applicant's discharge when (a) 
Federal pretreatment standards for 
most industries will not be promulgat¬ 
ed for several years; (b) the complete 
list of toxic pollutants to be regulated 
by such standards has not yet been de¬ 
termined; (c) the pretreatment stan¬ 
dards promulgated will assume at least 
secondary treatment by the POTW; 
and (d) nonindustrial source control 
programs will not be in place until 
some time in the future? 

(5) When should EPA require that 
any necessary modifications to the ap¬ 
plicant’s discharge be completed? 

(6) What action should be taken by 
EPA if the modifications are not com¬ 
pleted on time, if the actual impact of 
the modified discharge is more severe 
than that predicted by the applicant, 
if pretreatment programs are not in 
place on the date specified, or if up¬ 
graded treatment does not provide the 
degree of pollutant reduction antici¬ 
pated? Specifically, should the modi¬ 
fied permit be revoked and the permit¬ 
tee required to go forward with sec¬ 
ondary treatment? 

Section 233.12. Section 301(h)(1) of 
the act provides that applicants for a 
modified permit demonstrate that 
there is an applicable state water qual¬ 
ity standard specific to the pollutant 
for which a modification of the re¬ 
quirements of secondary treatment is 
requested. Under section 233.12, the 
applicant must demonstrate not only 
the existence of, but compliance with 
such standard under section 
301(b)(1)(C) of the act. 

Only state water quality standards 
approved by EPA under section 303 of 
the act, or section 10 of the Federal 
Water Pollution Control Act prior to 
October 28, 1972, shall be considered 
water quality standards for purposes 
of section 301(hXl). No new or revised 
state water quality standard may be 
utilized to determine compliance with 
this section unless it is approved by 
EPA prior to September 24. 1978. 

Secondary treatment is currently de¬ 
fined by EPA in terms of BOD, sus¬ 
pended solids and pH. If a state has no 
water quality standard for BOD. the 
applicant may satisfy the require¬ 
ments of section 301(h)(1) by demon¬ 


strating compliance with an approved 
standard for dissolved oxygen. Similar¬ 
ly, if a state has no standard for sus¬ 
pended solids, that requirement may 
be met by showing that the applicant 
meets an approved standard or stan¬ 
dards for turbidity, light transmission, 
light scattering and maintenance of 
the photic zone. If a state has not pro¬ 
mulgated and obtained EPA approval 
of a water quality standard for BOD, 
suspended solids or pH (or an appro¬ 
priate surrogate or related parameter) 
by September 24, 1978, no modifica¬ 
tion may be granted for that pollution. 

State water quality standards may 
not be promulgated or approved for 
waters of the contiguous zone under 
either section 303 of the act or section 
10 of the act as in existence prior to 
October 28, 1972. Because the exis¬ 
tence of a state water quality standard 
for BOD. suspended solids or pH is a 
statutory prerequisite for issuance of a 
modified permit under section 301(h), 
section 301(h)(1) raises some doubt as 
to whether a contiguous zone dis¬ 
charger would even be eligible for a 
section 301(h) modified permit. EPA 
has determined, however, based on 
both the statutory definition of 
“marine” waters (which includes the 
contiguous zone) and the scientific 
theory underlying the enactment of 
section 301(h), that Congress intended 
to make the modification afforded by 
section 301(h) available to contiguous 
zone dischargers. For purposes of de¬ 
termining such dischargers’ compli¬ 
ance with section 301(b)(1), EPA will 
extend applicable state water quality 
standards for BOD, suspended solids 
and pH (or related or surrogate stan¬ 
dards) established for the territorial 
seas to the contiguous zone. 

Section 233.13. Section 301(h)(2) of 
the act requires dischargers to demon¬ 
strate that their less than secondary 
treated discharge will not interfere 
with the attainment and maintenance 
of water quality which is necessary to 
protect public water supplies. 

While the legislative history of sec¬ 
tion 301(h)(2) does not indicate the 
purpose of this provision, it appears to 
be based on a 1973 National Academy 
of Sciences report which classified 
drinking water as a “use” of the ocean. 
Because the salinity of seawater pre¬ 
cludes its use as a public water supply 
without desalinization, EPA has inter¬ 
preted this provision as requiring a 
section 301(h) applicant to evaluate 
the impact of its discharge on any 
planned or existing desalinization 
plant whose seawater intakes are or 
would be located within ten (10) nauti¬ 
cal miles of any outlet port of its out¬ 
fall. EPA expects that this require¬ 
ment will have limited application, in 
light of the high energy costs associat¬ 
ed with desalinization. 

For the purposes of this section, the 
term “public water supplies” has the 


same meaning as in the Safe Drinking 
Water Act of 1974, as amended, 42 
U.S.C. 300f et seq. 

Section 233.14. Under section 
301(h)(2) of the act. dischargers are 
required to demonstrate, to the satis¬ 
faction of EPA, that their discharge 
will not interfere with the attainment 
and maintenance of water quality 
which assures the protection of a bal¬ 
anced, indigenous population of fish, 
shellfish and wildlife. 

EPA has determined that the actual 
and potential impact of the discharge 
on the biota should be evaluated on 
the basis of a chemical assessment of 
effluent and water quality, and a 
physical assessment and biological as¬ 
sessment of the impact of the dis¬ 
charge on marine life and ecosystems. 

At EPA’s February 22, 1978 hearing 
on implementation of section 301(h), 
several persons stated that, in assess¬ 
ing the impact of an applicant’s dis¬ 
charge under section 301(h)(2), EPA 
should look only at the impact of the 
applicant’s existing discharge as com¬ 
pared with the impact which would 
occur if the applicant provided second¬ 
ary treatment. In light of the fact that 
the statute contains no such require¬ 
ment, EPA seriously questions wheth¬ 
er its assessment under section 301(h) 
can or should be limited to such a 
comparison. EPA additionally ques¬ 
tions whether, as a practical matter, 
an accurate predictive judgment of the 
degree of toxic pollutant removal 
which would have been achieved 
through secondary treatment can be 
made for all applicants or whether an 
accurate predictive judgment as to the 
physical, water quality or biological 
impact of a putative secondary dis¬ 
charge can be made for any applicant. 

In the regulations proposed today, 
therefore, the following format has 
been adopted. Where toxic pollutant 
effluent limitations attainable 
through application of secondary 
treatment can be accurately deter¬ 
mined (as, for example, where a repre¬ 
sentative portion of the applicant’s in¬ 
fluent now receives secondary treat¬ 
ment), the applicant will be required 
to demonstrate that, at a minimum, its 
existing discharge meets those efflu¬ 
ent limitations. Physical, water qual¬ 
ity, and biological impact assessments 
will be made on the basis of the actual 
impact of the applicant's discharge, 
without any comparison with the pre¬ 
dicted impact of a secondary treated 
discharge. The Agency solicits com¬ 
ment on this approach. 

Chemical and water quality assess¬ 
ment Each applicant for a modified 
permit under section 301(h) must dem¬ 
onstrate that, for each of the sub¬ 
stance listed in section 233.1(w), 1 the 


1 This Ust includes (1) aU substances for 
which EPA has developed marine water 
quality criteria plus (2) all compounds and 
Footnotes continued on next page 
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applicant's discharge meets either (1) 
the applicable EPA marine water qual¬ 
ity criterion published in “Quality Cri¬ 
teria for Water” or (2) the effluent 
limitations which would be obtainable 
for such substance through the appli¬ 
cation of secondary treatment (if such 
limitations can be determined), which¬ 
ever is more stringent. Compliance 
with EPA marine water quality crite¬ 
ria will be determined after initial di¬ 
lution in the case of metals and other 
naturally occurring pollutants, and 
without allowance for initial dilution, 
in the case of synthetic organics, such 
as pesticides and PCBs. As noted 
above. Congress has emphasized that 
control of the latter category of pol¬ 
lutants may not be based on dilution 
or dispersion. 

At the present time, marine water 
quality criteria have been developed 
for nineteen of the toxic pollutants 
listed in section 233.1(w). EPA expects 
to publish, within the next several 
months, new criteria for many of the 
remaining substances listed in that 
section and revisions of some of its ex¬ 
isting criteria. The current status of 
this effort precludes EPA’s providing, 
as part of this proposed regulation, a 
definitive list of the specific criteria 
which applicants will be required to 
meet under section 233.14(b). Howev¬ 
er, such criteria will be specifically 
identified when the regulation is pro¬ 
mulgated in final form. 

No chemical assessment need be 
made for any substance which the ap¬ 
plicant certifies, because of the nature 
of its influent, cannot be present in its 
discharge. Thus, EPA expects that the 
chemical analysis which would have to 
be prepared by small dischargers of 
purely domestic wastes under this sec¬ 
tion would be very limited. 

In addition to showing that its dis¬ 
charge complies with EPA marine 
water quality criteria, each applicant 
for a modified permit will be required 
to demonstrate that its discharge 
meets all applicable state water qual¬ 
ity standards approved or promulgated 
for the purpose of protecting fish, 
shellfish or wildlife in the waters into 
which it discharges. 

Physical Assessment Each applicant 
for a modified permit under section 
301(h) will be required to demonstrate, 
based on the physical arrangement of 
its outfall structure and the physical 
oceanographic conditions in the vicini¬ 
ty of its outfall, that there is sufficient 
initial dilution and effective flushing 
to assure the attainment of water 
quality necessary to protect marine 
communities at the edge of the zone of 
initial dilution. Applicants must pro¬ 
vide information sufficient to allow 


Footnotes continued from last page 
classes of compounds listed In Table 1 of 
Data Relating to H.R. 3199 (Clean Water 
Act of 1977), No. 95-30 (Comm. Print 1977). 


the EPA to determine whether appli¬ 
cant's discharge will accelerate the ac¬ 
cumulation of solids on the seabed and 
if so, what effect such accumulation 
will have on dissolved oxygen. In addi¬ 
tion, because pathogenic microorgan¬ 
isms, toxic metals, and organic com¬ 
pounds are associated with suspended 
solids, applicants must also demon¬ 
strate that applicable water and sedi¬ 
ment quality criteria are not exceeded 
for these parameters; that the in¬ 
crease in solids discharged will not 
result in increased discharges of 
metals and persistent synthetic organ¬ 
ics, or increased distribution and sur¬ 
vival of pathogenic microorganisms; 
and that marine biota will not be ad¬ 
versely affected by the discharge of 
such materials in association with sus¬ 
pended solids. 

Biological Assessment Each appli¬ 
cant for a section 301(h) modification 
must show that there exists at the 
edge of the zone of initial dilution of 
its outfall a balanced indigenous popu¬ 
lation of fish, shellfish, and wildlife. 
For purposes of this section, the term 
“balanced indigenous population of 
fish, shellfish, and wildlife” will be 
construed to mean that ecological 
community of marine organisms 
which (1) might reasonably be expect¬ 
ed to repopulate the edge of the zone 
of initial dilution from nearby unpol¬ 
luted waters if the outfall were re¬ 
moved, and (2) exhibits characteristics 
of natural nearby unpolluted, healthy 
communities existing under compara¬ 
ble environmental conditions, includ¬ 
ing depth, substratum composition, 
temperature, salinity, and hydro- 
graphic regime. Among these charac¬ 
teristics are species abundance and dis¬ 
tribution, stratification, feeding rela¬ 
tionships, seasonality, succession, and 
direction of community development. 

The biological assessment consists of 
two parts: a biological questionnaire, 
which asks the applicant to respond to 
a number of questions regarding the 
characteristics outlined above and a 
summary of long and short-term bio¬ 
logical conditions in the vicinity of the 
outfall, which must be prepared by 
the applicant to support its responses 
to the questionnaire. 

The biological conditions summary 
should be based on existing data, if 
available, or original biological field 
surveys. Sampling guidelines for the 
benthos, phytoplankton, zooplankton, 
demersal fishes, and intertidal assem¬ 
blages are available from EPA. Differ¬ 
ences in community structure can be 
analyzed by the numerical classifica¬ 
tion techniques reviewed by Boesch 
(1977, EPA Ecol. Res. Ser., 600/3-77- 
033). The macrofaunal benthos is rec¬ 
ommended as an appropriate commu¬ 
nity for detecting the effects of sett- 
leable effluent components. The 
design of the sampling program must 
include clean ocean control stations 


against which the effects of the out¬ 
fall can be gauged. Using the dis¬ 
charge point as the epicenter, a radial 
pattern of sampling transects should 
be developed so that gradients of con¬ 
ditions can be observed. It may be nec¬ 
essary to stratify sampling according 
to natural environmental discontinui¬ 
ties in the outfall vicinity. 

The extent of documentation re¬ 
quired for an adequate biological as¬ 
sessment will depend on both the qual¬ 
ity of effluent discharged and the rela¬ 
tive sensitivity of the receiving ecosys¬ 
tem. Thus, an applicant which dis¬ 
charges wastewater containing toxic 
pollutants would be required to per¬ 
form more extensive field surveys and 
develop or assemble a more extensive 
data base to support its biological con¬ 
ditions summary than an applicant 
discharging purely domestic wastes 
into the same receiving waters. In any 
case in which an applicant claims that 
adverse impacts on the marine ecosys¬ 
tem in the vicinity of its outfall is at¬ 
tributable to factors other than its dis¬ 
charge, it should provide sufficient 
data in its biological conditions sum¬ 
mary to enable EPA to determine 
whether its discharge in any way con¬ 
tributes to such conditions. The appli¬ 
cant, it should be noted, bears the 
burden of proof in making this demon¬ 
stration. 

Section 233.15. Section 301(h)(2) of 
the Act requires that an application 
for modification demonstrates that its 
discharge will not interfere with the 
attainment and maintenance of that 
water quality which allows for recre¬ 
ational activities. To meet this require¬ 
ment, an applicant will be required to 
prepare a detailed analysis of recrea¬ 
tion fishing, boating, swimming, and 
diving outside the zone of initial dilu¬ 
tion, and swimming, wading, picknick- 
ing and related activities along shore¬ 
lines and beaches adjacent to the out¬ 
fall. Evidence that a Federal or State 
agency has imposed any limitation re¬ 
stricting water contact or recreational 
activities in the vicinity of the outfall 
or has restricted human consumption 
of finfish or shellfish taken from the 
area of the outfall will create a rebut¬ 
table presumption that the applicant's 
discharge interferes with the attain¬ 
ment and maintenance of water qual¬ 
ity necessary to permit recreational 
activities in the vicinity of the outfall. 

Section 233.16. Under Section 
301(h)(3), an applicant is required to 
show that it has established a moni¬ 
toring system to measure the impact 
of its discharge on a representative 
sample of the aquatic biota in the re¬ 
ceiving water. Since actual establish¬ 
ment of this biomonitoring program 
would be necessary only if a modified 
permit were issued under Section 
301(h), an applicant need not demon¬ 
strate at the time it submits its appli¬ 
cation that it has an acceptable bio- 
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monitoring system in place, however, 
it must show that it has the necessary 
resources and technical capability to 
put such a system into operation im¬ 
mediately upon issuance of a modified 
permit. 

Each monitoring program should 
have four objectives: to monitor efflu¬ 
ent quality, to assure compliance with 
pretreatment standards and programs 
to control the introduction of toxi¬ 
cants from nonindustrial sources, to 
assure compliance with water quality 
standards, and to measure the impact 
of the discharge upon indigenous pop¬ 
ulations. The data generated by the 
biomonitoring program will be used by 
EPA to determine whether, as a gener¬ 
al matter, relaxation of the require¬ 
ments of secondary treatment have 
adverse impacts on marine biota and 
ecosystems in deep ocean or estuarine 
waters; whether, in any case where 
such adverse impacts are demonstrat¬ 
ed, the discharger’s modified permit 
should be revoked; and whether upon 
its expiration, the discharger’s modi¬ 
fied permit should be extended. 

Development of an acceptable bio- 
monitoring program—which addresses 
not only the methods but also the fre¬ 
quency of monitoring—should be 
based on consideration of a number of 
factors, including the nature and 
volume of the wastes discharged, the 
nature of the receiving waters, and the 
nature of the ecosystem in the vicinity 
of the discharge. Thus a POTW which 
discharges toxic pollutants into an 
area where there are sensitive marine 
communities will be required to devel¬ 
op a more sophisticated biomonitoring 
program requiring more frequent data 
gathering and analysis than a POTW 
which discharges small amounts of 
purely domestic wastes into a relative¬ 
ly uninhabited area. 

All dischargers must include in their 
monitoring programs monitoring re¬ 
quirements geared to the parameters 
of secondary treatment. At a mini¬ 
mum, the monitoring system should 
measure mass emissions of immediate 
oxygen demand, ultimate carbona¬ 
ceous oxygen demand, ammonia, sus¬ 
pended solids, sind pH. Where a sec¬ 
tion 301(h) modification is sought on 
the basis of a state water quality stan¬ 
dard which regulates parameters 
which are related to or surrogates for 
BOD, suspended solids, and pH, peri¬ 
odic monitoring of those parameters 
should also be included in the moni¬ 
toring program. Measurements should 
be made for periods of from twenty- 
four hours to one year so that critical 
weekly, monthly, and annual cycles 
can be identified. 

Where an applicant has known or 
suspected industrial or nonindustrial 
sources of toxic pollutants, it must 
also establish a monitoring program to 
assure that the concentrations of 
toxics discharged meet state water 


quality standards, the level of effluent 
quality which would have been at¬ 
tained by application of secondary 
treatment, or EPA marine water qual¬ 
ity criteria, whichever is more strin¬ 
gent, and to assure compliance with 
pretreatment standards and programs 
to eliminate or control the introduc¬ 
tion of toxic pollutants from nonin¬ 
dustrial sources. 

In addition to these monitoring pro¬ 
grams, applicants must devise a com¬ 
prehensive program to monitor both 
the immediate and long-term impacts 
of the discharge on the receiving 
waters and marine biota and ecosys¬ 
tems. In most cases, a combination of 
laboratory analyses (e.p., both acute 
and chronic bioassays) and field sur¬ 
veys will be required to assure ade¬ 
quate monitoring of the impact of the 
discharge on the biota. At a minimum, 
impacts should be measured at the 
edge of the zone of initial dilution as 
described in the discharger’s applica¬ 
tion for modification. 

In developing field survey programs, 
special attention should be given to 
the selection of control sites, frequen¬ 
cy of monitoring, and the species mon¬ 
itored. Survey control sites should be 
chosen to assure that an accurate as¬ 
sessment of both the long- and short¬ 
term impacts of the discharge on the 
maintenance and propagation of a bal¬ 
anced indigenous population of marine 
organisms at the edge of the zone of 
initial dilution can be made. While the 
frequency of field studies required for 
a particular discharge will depend on 
its volume and composition and the 
nature of the receiving waters and af¬ 
fected ecosystems, at a minimum, in¬ 
tensive surveys should be done at 
those times of the year which have 
been defined as critical in some sense, 
including, without limitation, periods 
of high waste loadings, low back¬ 
ground water quality, low net circula¬ 
tion, and biological sensitivity (such as 
spawning seasons). 

Appropriate sensitive benthic, inter¬ 
tidal, and water column marine organ¬ 
isms representative of the various 
horizontal and vertical strata of the 
marine community should be moni¬ 
tored to determine whether the dis¬ 
charge is adversely impacting balanced 
indigenous marine populations at the 
edge of the zone of initial dilution. In 
all cases, monitoring should seek to 
detect adverse impacts on the marine 
community which result not only from 
chemical factors (e.g., fin rot or accu¬ 
mulation of toxics in tissues), but also 
from physical factors (e.g., smothering 
or changes in substrate or habitat). 
Because benthic and intertidal sedi¬ 
ments provide a direct and generally 
stable medium for assessing the 
impact of discharges on indigenous 
communities, they should also be ana¬ 
lyzed. 

A biomonitoring program which 
EPA determines will meet the require¬ 


ments of section 301(h)(3) will be in¬ 
cluded in any modified permit issued 
under section 301(h) and will be sub¬ 
ject to revision during the life of the 
permit. Costly and extensive programs 
need not be continued indefinitely if 
monitoring results indicate that a dis¬ 
charge has a minimal impact on the 
environment, and if a suitable, simpler 
substitute monitoring program can be 
developed. Conversely, where a pro¬ 
posed monitoring program proves to 
be inadequate, more extensive moni¬ 
toring requirements may be imposed 
by EPA. 

Section 233.17 . Section 301(h)(4) of 
the Act requires applicants for a modi¬ 
fication to demonstrate that their dis¬ 
charge will not result in increased pol¬ 
lution control requirements on other 
point or non-point sources. Although 
this requirement would appear to be 
primarily applicable to POTWs which 
discharge into enclosed or semi-en¬ 
closed estuarine waters, it may also, in 
specific cases, affect POTWs which 
discharge into open coastal areas 
where there are significant pollutant 
loadings from other outfalls. 

Since waste load allocations are de¬ 
termined by the State, each section 
301(h) applicant must include with its 
application letters) from all State 
agencies which have any role in set¬ 
ting waste loadings or waste load allo¬ 
cations indicating whether the modifi¬ 
cation will affect pollution control or 
loading requirements for other point 
and non-point sources and explaining 
in detail how such a determination 
was made. Such statement, and the ac¬ 
companying analysis, will be subject to 
review by EPA. 

Section 233.18. Subsection 301(h)(5) 
requires that an applicant for a modi¬ 
fied permit demonstrate that “all ap¬ 
plicable pretreatment requirements 
for sources introducing wastes into 
such treatment works will be en¬ 
forced.” The showings which must be 
made by an applicant to demonstrate 
compliance with this section will 
depend first, on its contributors, and 
second, its size. 

An applicant which has no known or 
suspected industrial sources of toxic 
pollutants need only submit a certifi¬ 
cation to that effect to EPA. A large 
discharger (i.e., a POTW that serves a 
population of more than 20,000 per¬ 
sons or has a flow of more than 2 mil¬ 
lion gallons of wastewater per day) 
which has known or suspected indus¬ 
trial sources of toxic pollutants must 
demonstrate that it has established 
both a pretreatment program which 
complies with EPA’s Gene ral Pretreat¬ 
ment Regulations, 40 CFR part 403, at 
the time of application and a compli¬ 
ance schedule for implementing its 
program. A small discharger with 
known or suspected industrial sources 
of toxic pollutants is not required to 
have established an approvable pre- 
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treatment program at the time it ap¬ 
plies for a modified permit under sec¬ 
tion 301(h). However, it must submit 
an inventory of all industrial contribu¬ 
tors as described in section 
233.18(b)(2)(A) and a compliance 
schedule for developing and imple¬ 
menting an approvable pretreatment 
program satisfying the requirements 
of 40 CFR part 403. 

Part 403, which defines the require¬ 
ments of a municipal pretreatment 
program and describes the evidence re¬ 
quired to show that the requirements 
have been met, was proposed on Feb¬ 
ruary 2, 1977. Promulgation of final 
regulations is expected in April or May 
1978. To assist POTW’s in meeting the 
requirements of section 233.18 of the 
regulations, a draft of these final regu¬ 
lations is included as Attachment F, 
section 2 of the application form. 
While the Agency solicits comment on 
the use of these regulations to meet 
the requirements of section 301(h)(4), 
the regulations themselves are not 
subject to further comment, the com¬ 
ment period on the proposed regula¬ 
tions having closed on May 3, 1977. 

The schedule of compliance required 
for both large and small dischargers is 
designed to assure that there will not 
be a lag between the promulgation of 
pretreatment standards under section 
307 (b) or (c) of the Act and the initi¬ 
ation of any necessary construction, 
process changes and/or operating pro¬ 
cedures by regulated sources. Each 
Federal pretreatment standard will 
identify the shortest time that would 
be required for an affected industrial 
source to order and install any re¬ 
quired technology. Industrial contrib¬ 
utors to publicly owned treatment 
works granted a section 301(h) modifi¬ 
cation will be required to comply with 
pretreatment standards within the 
shortest reasonable time, but in any 
event not more than the 3 years al¬ 
lowed by statute. 

An accelerated schedule for imple¬ 
menting a pretreatment program is re¬ 
quired for POTW’s qualifying for a 
modified NPDES permit under section 
301(h) because of secondary treat¬ 
ment’s ability to incidentally remove 
toxic pollutants. Federal pretreatment 
standards assume that toxic pollutants 
Introduced into POTW’s by industrial 
sources will receive at least secondary 
treatment before being discharged. In 
addition, secondary biological treat¬ 
ment systems normally provide an 
early warning of the discharge of 
many toxic pollutants by exhibiting 
upsets and Inhibitions. Unlike such 
secondary treatment systems, less 
than secondary or primary treatment 
may allow discharges (accidental or 
otherwise) of highly toxic pollutants 
to go unnoticed and significantly 
stress the marine environment. 

The schedule of compliance submit¬ 
ted by applicants should include, as 


necessary to conform with 40 CFR 
part 403, identification of industrial 
contributors, notification of pretreat¬ 
ment standards, submission of an in¬ 
dustrial discharger inventory, or a 
quantitative and qualitative character¬ 
ization of undesignated sources of 
toxic pollutants to EPA, complete 
characterization of industrial waste 
contributions, submission of a state 
approved local pretreatment program 
together with a state certification that 
it conforms to applicable Federal and 
State requirements, implementation of 
a biomonitoring program if the indus¬ 
trial waste survey/inventory indicates 
the possible presence of toxic amounts 
of toxic pollutants in the applicant's 
effluent or sludge, notification of 
scheduled dates of promulgation of ap¬ 
plicable pretreatment standards and 
establishment of appropriate monitor¬ 
ing and reporting requirements for 
high priority industrial contributors, 
plus development of schedules of com¬ 
pliance for industrial dischargers and 
implementation through the local pre- 
treatment program after promulgation 
of applicable pretreatment standards. 

Although it may be inappropriate 
for EPA to assign fixed time periods or 
require that the above steps be accom¬ 
plished in any prescribed order, it is 
critical that the entire schedule not 
exceed eighteen (18) months from the 
date of approval of the section 301(h) 
modification. 

Section 233.19. Under section 
301(h)(6), an applicant for a modified 
permit is required to demonstrate, to 
the satisfaction of the Administrator, 
that it has established a schedule of 
activities designed to eliminate the en¬ 
trance of toxic pollutants from nonin¬ 
dustrial sources into its facility, to the 
extent practicable. To assure compli¬ 
ance with this requirement, the appli¬ 
cant must furnish a schedule of activi¬ 
ties for identifying and monitoring 
toxic pollutants from nonindustrial 
sources, and their potential impacts 
and an effective control program, and 
must demonstrate that it has the nec¬ 
essary technical capability and has es¬ 
tablished the necessary personnel and 
institutional arrangements to assure 
that these activities and program are 
fully implemented according to sched¬ 
ule. 

Best management practices must be 
developed to control toxic pollutants 
which may be carried into combined 
sewers by stormwater runoff, includ¬ 
ing street and catch basin cleaning 
and trash pickup. Programs must also 
be initiated to control pesticide runoff, 
which may include diking, banning the 
sale and use of certain pesticides or re¬ 
quiring the adoption of nonchemical 
pest management practices. For toxic 
pollutants from other nonindustrial 
sources, such as hospitals, laborato¬ 
ries, and schools, an analysis should be 
made of the entire spectrum of possi¬ 


ble pollution control points—including 
sale, use. handling, disposal, and treat¬ 
ment—to determine the stage at which 
such pollutants can best be limited or 
eliminated. 

Section 233.20. Section 301(h)(7) 
provides that an applicant for a sec¬ 
tion 301(h) modification must demon¬ 
strate that there will be no new or sub¬ 
stantially increased discharges of the 
pollutant to which the modification 
applies above the volume of discharge 
specified in the modified permit, be¬ 
cause increases in either the volume of 
effluent discharged or pollutant load¬ 
ings may affect the impact of the dis¬ 
charge upon the quality of the receiv¬ 
ing waters and marine biota or ecosys¬ 
tems, both volume of effluent and 
mass emissions will be subject to the 
requirements of this section. 

Effluent volumes will be limited to 
the applicant’s current design flow ca¬ 
pacity, which is defined as existing 
design volume. Furthermore, any in¬ 
creases in volume must come from 
within the application’s existing ser¬ 
vice area. Thus any POTW which is 
issued a modified permit under this 
part may neither extend its existing 
service area nor interconnect with new 
areas during the life of the modified 
permit. 

Because EPA’s decision to issue a 
modified permit is based on its analy¬ 
sis of the environmental impact of ex¬ 
isting mass pollutant loadings, pollut¬ 
ant loadings in any modified permit 
issued will be limited to those mass 
emissions. To assure that pollutant 
loadings from combined sewer over¬ 
flows are adequately controlled, a 
POTW with combined storm and sani¬ 
tary sewers should submit as part of 
its application an analysis of its com¬ 
bined sewer overflow situation, which, 
among other things, identifies the cor¬ 
rective measures which will be taken 
to eliminate or minimize these dis¬ 
charges in the event a modification is 
granted. 

Section 233.21. Under section 
301(h)(8), any title II funds available 
to the POTW are to be used to achieve 
the degree of effluent reduction re¬ 
quired by sections 201(b) and 
201(g)(2)(A) of the Act or to carry out 
the requirements of section 301(h), in¬ 
cluding the construction of monitoring 
facilities. 

As long as the grant applicant has 
satisfactorily demonstrated that alter¬ 
native waste management techniques 
have been studied and evaluated and 
that the works proposed for grant as¬ 
sistance will be cost effective and will 
provide for application of BPWTT (in¬ 
cluding reclamation and recycling of 
wastewater and confined pollutant dis¬ 
posal). the development of monitoring, 
pretreatment, and toxic source control 
programs and other programs or con¬ 
struction necessary to assure compli¬ 
ance with the requirements of section 
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301(h) will be eligible for title II funds 
available to the treatment authority. 
Operation and maintenance costs for 
pretreatment, nonindustrial source 
control, biomonitoring, and other pro¬ 
grams, however, will not be federally 
funded. 

Section 233.22. Because section 
301(h) requires that EPA issue a new 
NPDES permit to a successful section 
301(h) applicant, applicants will be re¬ 
quired to show at the time they apply 
for a modification that their discharge 
meets the requirements of section 
301(b)(1)(C) of the Act—including any 
applicable State water quality or treat¬ 
ment standards. No modified permit 
will be issued where the State in 
which the applicant is located has a 
treatment standard requiring second¬ 
ary treatment. 

Applicants located in a State with an 
approved Federal coastal zone man¬ 
agement program will also be required 
to provide certification that issuance 
of a modified permit complies with the 
State’s approved program. 

Finally, applicants which discharge 
into the territorial seas and the contig¬ 
uous zone must demonstrate, at the 
time they apply for a section 301(h) 
modification, that they meet EPA 
ocean discharge guidelines implement¬ 
ing section 403(c) of the Act. Revised 
ocean discharge guidelines, which will 
track very closely the requirements of 
section 233.12 through 233.15 and 
233.22 of this part, are scheduled to be 
proposed shortly. 

subpart c 

The procedural regulations govern¬ 
ing Agency action on applications for 
modified permits under section 301(h) 
are based on the “initial licensing” 2 
provisions of the Administrative Pro¬ 
cedure Act (“APA”), 5 U.S.C. 551 et 
seq. These provisions govern agency 
proceedings involving the initial grant 
of a license or variance where decision¬ 
making is likely to involve policy de¬ 
terminations of the type normally 
made in rulemaking. 

Under the APA. initial licensing pro¬ 
ceedings are meant to be substantially 
less adversarial than other formal ad¬ 
judications, such as administrative 
penalty assessments and license revo¬ 
cations. In initial licensing, no “separa¬ 
tion of functions” requirement forbid¬ 
ding contact between agency trial staff 
and ultimate decisionmakers is im¬ 
posed (5 U.S.C. 554) and there is no re¬ 
quirement that the Administrative 
Law Judge who presides must prepare 


’The APA defines “licensing" in part as 
any “agency process respecting the • • • 
limitation, amendment, modification, or 
conditioning of a license". 5 U.S.C. 551(9). A 
license Includes a permit. 5 U.S.C. 551(8). 
Section 301(h) proceedings are initial licens¬ 
ing because they involve the first NPDES 
permits to be issued under the standards of 
section 301(h). 


the initial opinion. Instead, any “re¬ 
sponsible employee” of the agency 
may recommend one. 5 U.S.C. 
557(b)(1). In addition, agencies may re¬ 
quire that all or part of the evidence 
be submitted in written form. 5 U.S.C. 
556(d). The legislative history of the 
APA indicates that these exemptions 
were provided for initial licensing be¬ 
cause the decisions involved were 
thought to be “like rulemaking” in 
that they would be complex, non-accu- 
satory and policy-dominated. Because 
they do not involve accusing anyone of 
wrong-doing, there was no reason for 
“separation of functions” within the 
agency or for an initial decision by a 
statutorily independent individual, 
while the complexity of the problems 
required that the agency be able to 
draw on its staff experts freely with¬ 
out being hampered by such artificial 
barriers. The Administrative Proce¬ 
dure Act—A Legislative History, S. 
Doc. No. 248, 79th Cong., 2d. Sess. 204, 
229, 262, 361 (1946). 

Initial licensing procedures are, in 
EPA's opinion, peculiarly suited to the 
issuance of modified permits under 
Section 301(h). Section 301(h) pro¬ 
ceedings will require decisionmaking 
on a number of very complex policy, 
scientific and technical issues. These 
decisions will not be of an “accusato¬ 
ry” or condemnatory nature but will 
involve setting and applying the policy 
of the statute in concrete sutuations. 
Additionally, Congress has directed 
EPA to act expeditiously in issuing 
Section 301(h) determinations, a pro¬ 
cess which could be facilitated 
through use of the innovative initial li¬ 
censing proceedings proposed below. 

In the proposed regulations EPA has 
attempted to utilize the initial licens¬ 
ing procedure not only to expedite 
decisionmaking on a number of com¬ 
plex, policy-type issues but also to dif¬ 
fuse the adversarial nature of adminis¬ 
trative evidentiary proceedings. No 
EPA trial staff will be designated. In¬ 
stead, a panel of agency employees 
with expert knowledge of or responsi¬ 
bility for the subjects involved will be 
present at the hearing and will ques¬ 
tion the parties, subject to over-all 
control of the proceeding by an Ad¬ 
ministrative Law Judge or by a Presi¬ 
dential appointee representing the ad¬ 
ministrator. The Agency will prepare a 
tentative determination on the permit 
application, and the information con¬ 
tained in the application and the ten¬ 
tative determination will be the focus 
of attention at the hearing. The hear¬ 
ing itself will be divided into a ”legisla- 
tive” phase at which the parties can 
present their views and arguments to 
the panel and be questioned by it, and 
an “adjudicative” phase at which 
formal cross-examination can be or¬ 
dered if certain threshold conditions 
are met. 

After the hearing, the panel will pre¬ 
pare a recommended decision which 


may be appealed to or reviewed sua 
sponte by the Administrator. In devel¬ 
oping his final decision, the Adminis¬ 
trator is free to consult with panel 
members as well as other EPA techni¬ 
cal staff. 

EPA believes this type of procedure 
not only complies with the literal lan¬ 
guage of the initial licensing provi¬ 
sions of the APA but also that it con- 
foms to the spirit of those provisions 
better than more traditional proce¬ 
dures. Because Section 301(h) proceed¬ 
ings are one of the first areas in which 
EPA is considering using these types 
of procedures, the Agency is particu¬ 
larly interested in receiving public 
comment on its approach. 

Note.— The Environmental Protection 
Agency has determined that this regulation, 
because it implements a statutory provision 
which eases, rather than imposes, pollution 
control costs, does not constitute a regula¬ 
tion requiring preparation of an Economic 
Impact Statement under Executive Order 
11821, as amended by Executive Order 
11949, and under OMB Circular A-107. 

Dated: April 18, 1978. 

Barbara Blum, 
Acting Administrator. 


PART 233—MODIFICATIONS OF SEC¬ 
ONDARY TREATMENT REQUIRE¬ 
MENTS FOR DISCHARGES INTO 
MARINE WATERS 

Swbporl A—General 

Sec 

233.1 Definitions. 

233.2 Scope and purpose. 

233.3 Law authorizing issuance of modified 
permit. 

Sufcparl ■—Criteria 

233.11 Existing discharge into marine 
waters. 

233.12 Existence of and compliance with 
applicable water quality standards. 

233.13 Attainment and maintenance of 

water quality which assures protection 
of public water supplies. 

233.14 Attainment and maintenance of 

water quality which assures protection 
and propagation of balanced, indigenous 
population of shellfish, fish, and wild 
life. 

233.15 Attainment and maintenance of 

water quality which allows recreational 
activities. 

233.16 Establishment of monitoring 
system. 

233.17 Effect of discharge on other point 
or nonpoint sources. 

233.18 Enforcement of applicable pretreat 
ment requirements. 

233.19 Elimination of toxics from nonin¬ 
dustrial sources. 

233.20 Increase in effluent volume or 
amount of pollutants discharged. 

233.21 Utilization of grant funds available 
under Title n of the Act. 

233.22 Compliance with ocean discharge 
guidelines, state water quality standards 
and other requirements. 

Swbport C—Procedural 

233.31 Scope and purpose. 
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Sec. 

233.32 Application for modified permit. 

233.33 Administrative record. 

233.34 Issuance of tentative determination; 
notice. 

233.35 Request for hearing; notice; request 
to participate in hearing. 

233.36 Submission of written comments on 
tentative determination. 

233.37 Presiding Officer. 

233.38 Hearing panel. 

233.39 Opportunity for cross-examination. 

233.40 Ex parte contacts. 

233.41 Piling of briefs, proposed findings of 
fact and conclusions of law, and pro¬ 
posed modified permit. 

233.42 Recommended decision. 

233.43 Appeal to Administrator. 

233.44 Pinal decision. 

233.45 State concurrence. 

Application for Modification of the 
Requirements of Secondary Treatment 

Authority: Pub. L. 95-217, Clean Water 
Act Amendments of 1977. 

Subpart A—General 

§233.1 Definitions. 

Except as otherwise specifically pro¬ 
vided in this part: 

(a) The term “Act" means the Clean 
Water Act, as amended, 33 U.S.C. 
§1251 et seq. 

(b) The term “Administrative Law 
Judge" means an Administrative Law 
Judge appo inted under 5 U.S.C. §3105 
(see also 5 CFR Part 930, as amended 
by 37 FR 16787). Such term is synony¬ 
mous with the term “Hearing Examin¬ 
er" as used in Title 5 of the United 
States Code. 

(c) The term “Administrator" means 
the Administrator of the United 
States Environmental Protection 
Agency. 

(d) The term “applicant" means an 
applicant for a modified National Pol¬ 
lutant Discharge Elimination System 
permit under Section 301(h) of the 

Act. 

(e) The term "application form" 
means EPA’s “Application for Modifi¬ 
cation of the Requirements of Second¬ 
ary Treatment." 

(f) The term “Assistant Administra¬ 
tor for Enforcement" means the Assis¬ 
tant Administrator for Enforcement of 
the United States Environmental Pro¬ 
tection Agency. 

(g) The term “Assistant Administra¬ 
tor for Water and Hazardous Materi¬ 
als" means the Assistant Administra¬ 
tor for Water and Hazardous Materi¬ 
als of the United States Environmen¬ 
tal Protection Agency. 

(h) The term “balanced indigenous 
population" means that ecological 
community of organisms which (1) 
might reasonably be expected to repo¬ 
pulate the polluted water body seg¬ 
ment from adjacent unpolluted waters 
if the sources of pollution were re¬ 
moved, and (2) exhibits characteristics 
similar to nearly unpolluted healthy 
communities existing under compara¬ 
ble environmental conditions, includ¬ 
ing depth, substrata composition, tem¬ 


perature, salinity and hydrologic re¬ 
gimes. Among these characteristics are 
species distribution and abundance, 
stratification, feeding relationships, 
seasonality, succession and direction 
of community development. 

(i) The term "contiguous zone" 
means the entire zone established or 
to be established by the United States 
under Article 24 of the Convention on 
the Territorial Sea and the Contig¬ 
uous Zone. 

(j) The term “EPA" means the 
United States Environmental Protec¬ 
tion Agency. 

(k) The term "EPA marine water 
quality criteria" refers to criteria for 
marine waters published by EPA in 
Quality Criteria for Water and any ad¬ 
ditions or modifications thereto. 

(l) The term “industrial source" 
means an industrial plant or facility 
which introduces pollutants or toxic 
pollutants into a publicly owned treat¬ 
ment works. 

(m) The term "Judicial Officer" 
means an attorney who is a permanent 
or temporary employee of the United 
States Environmental Protection 
Agency. 

(n) The term “nonindustrial source" 
means a source other than an industri¬ 
al plant or facility which introduces 
toxic pollutants into publicly owned 
treatment works, including, without 
limitation: medical offices; dental of¬ 
fices; hospitals; schools; research, edu¬ 
cational and commercial laboratories; 
warehouses; streets and gutters; shop¬ 
ping centers; carwashes; paint stores; 
residential, commercial and public 
uses of pesticides and fertilizers; gas 
stations; and septage collection and 
disposal. 

(o) The term "permit" or “NPDES 
permit" means a National Pollutant 
Discharge Elimination System permit 
issued under Section 402 of the Act. 

(p) The term "person" includes any 
individual, partnership, association, 
corporation, and any trustee, assignee, 
receiver or legal successor thereof; any 
organized group of persons whether 
incorporated or not; and any officer, 
employee, agent, department, agency 
or instrumentality of the Federal Gov¬ 
ernment, of any State or local unit of 
government, or of any foreign govern¬ 
ment. 

(q) The term "pollutant" means bio¬ 
chemical oxygen demand (BOD), sus¬ 
pended solids or pH. 

(r) The term "public water supplies" 
means water distributed from a public 
water system. 

(s) The term "public water system" 
means a system for the provision to 
the public of piped water for human 
consumption, if such system has at 
least 15 service connections or regular¬ 
ly serves at least twenty-five (25) indi¬ 
viduals. It includes: (1) Any collection, 
treatment, storage, and distribution 
facilities under the control of the op¬ 


erator of the system and used primar¬ 
ily in connection with the system, and 
(2) any collection or pretreatment 
storage facilities not under the control 
of the operator of the system which 
are used primarily in connection with 
the system. 

(t) The term “Regional Administra¬ 
tor" means one of the Regional Ad¬ 
ministrators of the U.S. Environmen¬ 
tal Protection Agency. 

(u) The term “saline estuarine 
waters" means semi-enclosed marine 
waters freely connected with the terri¬ 
torial sea. 

(v) The term “territorial sea" or 
“territorial seas" means the belt of 
seas measured from the line of ordi¬ 
nary low water along that portion of 
the coast which is in direct contract 
with the open sea and the line mark¬ 
ing the seaward limit of inland waters, 
and extending seaward a distance of 3 
miles. 

(w) The term “toxic pollutants" 
means the following substances and 
any. other substance identified by EPA 
as a toxic pollutant under section 
307(a) of the Act: 

Aldrin/Dieldrin; Arsenic; Benzidine; Carbon 
tetrachloride; Cadmium. 
Dichlorobenzidine. 

Chlorinated ethanes. 

Chloroform. 

Chromium; Demeton; Dichloroethylenes. 
Dinitrotoluene. 

Fluoranthene. 

Diphenylhydrazine; Endrin; Hexachloro- cy- 
clopentadiene; Ethylbenzene; Lindane; 
Mercury; Nickel. 

Nitrobenzene; Naphthalene. 

Silver; Vinyl Chloride. 

Acenaphthene; Antimony; Chlorinated ben¬ 
zenes; Chloroalkyl ethers; DDT. 
Dichloropropane and dichloropropene; Ha- 
lomethanes; Malathion; Tetrachloroethy- 
lene. 

Trichloroethylene. 

Polynuclear aromatic hydrocarbons; Endo- 
sulfan; Mirex; Pentachlorophenol. 

Phenol; Acrylonitrile. 

Asbestos; Benzene. 

Beryllium; Chlorinated Naphthalene; 2- 
Chlorophenol; Chlorophenols; Chloro- 
phenoxy herbicides; Cyanide; 2,4-Dichlor- 
ophenol. 

Acrolein; Chlordane; Nitrosamines; Copper; 

dichlorobenzenes; Guthion; Haloethers. 
Heptachlor. 

Hexachlorobutadiene; 

Hexachlorocyclohexane; Isophorone. 

Lead; Methoxychlor, Nitrophenols; parath- 
ion; Phthalate Esters; PCB’s. 

Selenium; P-Dioxin. 

Thallium; Toluene. 

Toxaphene; Zinc. 

2,4-dimethylphenol. 

(x) The term “water quality stan¬ 
dards" means applicable state water 
quality standards which have been: (1) 
Approved or permitted to remain by 
the Administrator under section 
303(a) or 303(c) of the Act, or (2) pro¬ 
mulgated or proposed for promulga¬ 
tion by the Administrator under sec¬ 
tion 303(b) or 303(c) of the Act, as of 
the date of any application for modifi¬ 
cation submitted under this part. 
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(y) The term “zone of initial dilu¬ 
tion" means the regularly shaped 
boundary encompassing all outfall 
plume configurations described in the 
applicant’s application form. 

§ 233.2 Scope and purpose. 

This part sets forth the procedures 
to be followed and the criteria to be 
applied in issuing an NPDES permit 
for discharges into the territorial sea, 
the contiguous zone, or saline estuar¬ 
ine waters which modifies the require¬ 
ments of section 301(b)(1)(B) of the 
Act. 

§ 233.3 Law authorizing issuance of modi¬ 
fied permit 

Section 301(h) of the Act provides 
that: 

“The Administrator, with the concurrence 
of the State, may issue a permit under sec¬ 
tion 402 which modifies the requirements of 
subsection (bXlXB) of this section with re¬ 
spect to the discharge of any pollutant in an 
existing discharge from a publicly owned 
treatment works into marine waters, if the 
applicant demonstrates to the satisfaction 
of the Administrator that: 

(1) There is an applicable water quality 
standard specific to the pollutant for which 
the modification is requested, which has 
been identified under section 304(a)(6) of 
this Act; 

(2) Such modified requirements will not 
interfere with the attainment or mainte¬ 
nance of that water quality which assures 
protection of public water supplies and the 
protection and propagation of balanced, in¬ 
digenous population of shellfish, fish, and 
wildlife, and allows recreational activities, in 
and on the water. 

(3) The applicant has established a system 
for monitoring the impact of such discharge 
on a representative sample of aquatic biota, 
to the extent practicable; 

(4) Such modified requirements will not 
result in any additional requirements on 
any other point or nonpoint source; 

(6) All applicable pretreatment require¬ 
ments for sources introducing waste into 
such treatment works will be enforced; 

(6) To the extent practicable, the appli¬ 
cant has established a schedule of activities 
designed to eliminate the entrance of toxic 
pollutants from nonindustrial sources into 
such treatment works; 

(7) There will be no new or substantially 
increased discharges from the point source 
of the pollutant to which the modification 
applies above that volume of discharge 
specified in the permit; 

(8) Any funds available to the owner of 
such treatment works under Title II of this 
Act will be used to achieve the degree of ef¬ 
fluent reduction required by section 201 (b) 
and (gX2XA) or to carry out the require¬ 
ments of this subsection. 

For the purposes of this subsection the 
phrase “the discharge of any pollutant into 
marine waters" refers to a discharge into 
deep waters of the territorial sea or the 
waters of the contiguous zone, or into saline 
estuarine waters where there is strong tidal 
movement and other hydrological and geo¬ 
logical characteristics which the Adminis¬ 
trator determines necessary to allow compli¬ 
ance with paragraph (2) of this subsection, 
and section 101(aX2) of this Act." 


Subpart 8—Criteria 

§233.11 Existing discharge into marine 
waters. 

(a) Discharge into marine waters. (1) 
No modified permit shall be issued 
under this part unless the applicant 
demonstrates, to the satisfaction of 
the Administrator, that the discharge 
for which a modified permit is request¬ 
ed is a “discharge into marine waters” 
within the meaning of this section. 

(2) For purposes of this section, the 
term “marine waters” means the 
waters of the territorial sea or contig¬ 
uous zone or saline estuarine waters: 

(1) Where the Administrator deter¬ 
mines, on the basis of Information sub¬ 
mitted by the applicant as attachment 
A of its application, that there is: 

(ii) Rapid dilution of partially treat¬ 
ed wastes, of the order achieved by ac¬ 
cepted designs bf multiport ocean out¬ 
falls at depths of 200 or more feet; and 

(iii) Rapid replenishment of con¬ 
taminated coastal waters with uncon¬ 
taminated coastal waters; and 

(iv) Where the Administrator deter¬ 
mines that the increased pollutant 
loadings which would result from a 
modification of the requirements of 
section 301(b)(1)(B) of the Act would 
not impede the attainment of or inter¬ 
fere with the maintenance of water 
quality which assures protection of 
public water supplies, and the protec¬ 
tion and propagation of a balanced in¬ 
digenous population of fish, shellfish 
and wildlife, and allows for recreation¬ 
al activltes both in and on the water. 
The existence of any of the following 
conditions shall create a rebuttable 
presumption that the waters into 
which the applicant discharges do not 
meet this requirement: 

(A) A history of environmental ne¬ 
glect and lack of adequate wastewater 
treatment facilities, as evidenced, for 
example, by abnormally high levels of 
toxic pollutants in the water column 
and sediments; 

(B) Stress on marine organisms and 
ecosystems in the water column, on 
the benthos, or on shore; 

(C) Significant domestic and indus¬ 
trial waste loadings; 

(D) The presence of marine areas 
valued for commercial, recreational, or 
scientific uses, utilized as preserves or 
sanctuaries, or considered areas of bio¬ 
logical sensitivity or significance; or 

(E) Altered ecological communities. 

(b) Existing discharge. (1) No modi¬ 
fied permit shall be issued under this 
part for a discharge other than an 
“existing discharge” within the mean¬ 
ing of this section. 

(2) The term “existing discharge” 
means a discharge which was actually 
flowing into marine waters, as defined 
in paragraph (a)(2) of this section, on 
or prior to December 27, 1977. 

(3) Demonstration of compliance 
with paragraph (a) of this section and 


§§233.12 through 233.17 of this part 
shall be made on the basis of the com¬ 
position, volume, and location of the 
applicant’s discharge as of: (i) Decem¬ 
ber 27, 1977, or (ii) a date between De¬ 
cember 27. 1977, and the date of sub¬ 
mission of its application for a modi¬ 
fied permit, designated by the appli¬ 
cant. 

§233.12 Existence of and compliance with 
applicable water quality standards. 

(a) No modified permit shall be 
issued under this part unless the appli¬ 
cant demonstrates, to the satisfaction 
of the Administrator, that: 

(1) There exists a State water qual¬ 
ity standard or standards, as defined 
in § 233.l(x), applicable to the pollut¬ 
ant for which a modified permit is re¬ 
quested, including, without limitation: 

(1) For biochemical oxygen demand, 
State water quality standards for bio¬ 
chemical oxygen demand and dis¬ 
solved oxygen; and 

(ii) For suspended solids, State water 
quality standards for suspended solids, 
turbidity, light transmission, light 
scattering, and maintenance of the 
photic zone; and 

(2) The applicant’s discharge will 
meet such standard or standards after 
initial dilution, as determined on the 
basis of information submitted by the 
applicant in attachment A, sections 1 
through 4. of its application. 

(b) Discharge into the contiguous 
zone. For a discharge into the contig¬ 
uous zone. State water quality stan¬ 
dards adopted or promulgated for the 
segment of the territorial sea which is 
nearest the point of discharge shall be 
utilized for purposes of determining 
compliance with this section. 

§233.13 Attainment and maintenance of 
water quality which axaurea protection 
of public water supplies. 

(a) General No modified permit 
shall be issued under this part unless 
the applicant demonstrates, to the sat¬ 
isfaction of the Administrator, that 
the applicant’s discharge provides for 
the attainment and maintenance of 
water quality which assures protection 
of public water supplies. 

(b) Evaluation of impact on public 
water supplies. To enable the Adminis 
trator to determine whether an appll 
cant meets the requirements of this 
section, the applicant shall provide the 
following information as attachment 
B of its application for a modified 
permit under this part: 

(1) The exact location of each 
planned or existing desalinization 
plant seawater intake which: (i) Is or 
will be utilized by a desalinization 
plant producing water for public water 
supplies, and (ii) is or will be located 
within ten (10) nautical miles of any 
outlet port of the applicant’s outfall; 
and 

(2) A detailed analysis of: (i) The 
impact of the applicant’s discharge on 
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both the quality of the seawater uti¬ 
lized by such desalinization plant and 
the level of treatment required to 
assure that the water produced is fit 
for human consumption, and (ii) a 
comparison of such water quality and 
treatment with the water quality 
which would exist and the level of 
treatment which would be required in 
the absence of the discharge. 

(3) The analysis required by para¬ 
graph (b)(2) of this section shall in¬ 
clude, at a minimum, a detailed assess¬ 
ment of: 

(1) The extent to which prevailing 
currents, tides, winds, and other mete¬ 
orological or hydrological phenom¬ 
enon may cause the applicant's dis¬ 
charge to affect the quality of water 
at any seawater intake identified 
under paragraph (b)(1) and the impact 
of the discharge on: (A) Water quality 
in the vicinity of the intake, and (B) 
the quality of the public water supply 
produced after treatment (assuming 
no additional treatment); and 

(ii) The extent to which the impact 
of the applicant's discharge on water 
quality in the vicinity of the seawater 
intake may necessitate additional 
treatment to meet EPA safe drinking 
water standards. 

(c) Compliance with State water 
quality standards. If any outlet port 
of the applicant's discharge is located 
within ten (10) nautical miles of any 
seawater intake identified under para¬ 
graph (b)(l)(i) of this section, the ap¬ 
plicant shall also demonstrate in at¬ 
tachment B of its application that its 
discharge meets all water quality stan¬ 
dards adopted or promulgated for the 
purpose of attaining or maintaining 
water quality which protects public 
water supplies. 

§233.14 Attainment and maintenance of 
water quality which assures protection 
and propagation of a balanced, indig¬ 
enous population of shellfish, fish, and 
wildlife. 

(a) General. (1) No modified permit 
shall be issued under this part unless 
the applicant demonstrates, to the sat¬ 
isfaction of the Administrator, that 
the applicant's discharge provides for 
the attainment and maintenance of 
that water quality which assures pro¬ 
tection and propagation of a balanced, 
indigenous population of shellfish, 
fish, and wildlife. 

(2) The demonstration required 
under paragraph (a)(1) of this section 
shall be based on a chemical, physical, 
and biological assessment of the 
impact of the discharge on the receiv¬ 
ing water and seabed. 

(b) Chemical assessment—i 1) Gener¬ 
al- (i) The applicant shall demon¬ 
strate, for each toxic pollutant listed 
in §233.1(w), that its discharge meets 
whichever of the following is more 
stringent: 

(A) For naturally occurring sub¬ 
stances (such as metals): 


( 1 ) EPA marine water quality crite¬ 
ria. after allowance for initial dilution; 
or 

(2) The effluent limitations attain¬ 
able through the application of sec¬ 
ondary treatment to its discharge. 

(B) For organics (such as polychlor¬ 
inated biphenyls): 

(1) EPA marine water quality crite¬ 
ria, without allowance for initial dilu¬ 
tion; or 

(2) The effluent limitations attain¬ 
able through the application of sec¬ 
ondary treatment to its discharge. 

(ii) Compliance with paragraph 
(bXIXi) of this section shall be deter¬ 
mined on the basis of information sup¬ 
plied by the applicant in Attachment 
A, Section 6 of the application form. 

(iii) If an applicant is unable to de¬ 
termine, to the satisfaction of the Ad¬ 
ministrator, the effluent limitations 
attainable through the application of 
secondary treatment for any toxic pol¬ 
lutant, the applicant shall demon¬ 
strate that it meets the EPA marine 
water quality criterion for such toxic 
pollutant. 

(2) Compliance with state water 
quality standards. The applicant shall 
demonstrate in Attachment A, Section 
6 of its application that it meets all 
state water quality standards adopted 
or promulgated for the purpose of pro¬ 
tecting fish, shellfish, or wildlife. 

(3) Exceptions. No chemical or water 
quality assessment need be performed 
under this paragraph (b) for any toxic 
pollutant which the applicant certi¬ 
fies, because of the nature of its in¬ 
fluent, cannot be present in its dis¬ 
charge. 

(C) Physical assessment (1) The ap¬ 
plicant shall demonstrate that: 

(1) Initial dilution is of the order 
achieved by accepted designs of multi- 
port ocean outfalls at 200 or more feet 
and is sufficient to meet applicable 
water quality standards necessary for 
the protection of marine communities 
in the environment affected by the 
discharge under the most demanding 
critical conditions which are likely to 
exist during the life of any modified 
permit issued under this part; 

(ii) Dilution water is continuously 
supplied in an amount equal to the 
wastewater flow times the dilution 
water* 

(iii) ' Following initial dilution, the 
partially diluted wastewater is rapidly 
and permanently carried away from 
the outfall, nearshore water use areas, 
and areas of particular biological sen¬ 
sitivity; and 

(iv) Water quality at the edge of the 
zone of initial dilution will protect 
fish, shellfish, and wildlife. 

(2) To enable the Administrator to 
determine whether an applicant meets 
the requirements of paragraph (c)(1) 
of this section, the applicant shall pro¬ 
vide the data on the arrangement of 
the outfall structure and the physical 


oceanographic conditions in the vicini¬ 
ty of the outfall required by Attach¬ 
ment A of its application. 

(d) Biological assessment (1) Gener¬ 
al (i) The applicant shall demonstrate 
that there exists at the edge of the 
zone of initial dilution a balanced, in¬ 
digenous population of fish, shellfish, 
and wildlife, as defined in § 233.1(b), 
and that the waters and substrate will 
allow for the maintenance and propa¬ 
gation of a diverse and healthy com¬ 
munity of marine life comparable to 
that which exists in unpolluted areas 
of the biogeographic zone in which 
the outfall is located. 

(ii) To enable the Administrator to 
determine whether the applicant 
meets the requirements of paragraph 
(dXlXi) of this section, the applicant 
shall answer all questions contained in 
the biological assessment question¬ 
naire in Attachment A, Section 5 of 
the application form, based on the bio¬ 
logical conditions summary prepared 
in accordance with paragraph (d)(2) of 
this section. 

(2) Biological conditions summary. 
(i) The applicant shall prepare a sum¬ 
mary of the biological conditions (A) 
which exist within and at the edge of 
the zone of initial dilution of the ap¬ 
plicant’s discharge and (B) which exist 
in nearby unpolluted waters of compa¬ 
rable depth, substratum composition, 
temperature, salinity, and hydro- 
graphic regime. The summary shall be 
included as Attachment A of the appli¬ 
cant’s application for a modified 
permit under this part. 

(ii) The biological conditions sum¬ 
mary shall include, at minimum, an as¬ 
sessment of the following: 

(A) The presence, characteristics, 
and distribution of biological commu¬ 
nities, including, as appropriate, de¬ 
mersal and pelagic fishes, macrofaunal 
benthos, phytoplankton, zooplankton, 
macroalgae, and intertidal assem¬ 
blages: 

(B) The abundance and distribution 
of the dominant and subdominant spe¬ 
cies in each community; 

(C) The presence or potential for 
commercial or recreational fisheries; 

(D) The presence of distinctive habi¬ 
tats of limited distribution such as 
kelp beds, coral reefs, b- or intertidal 
rock outcroppings, etc.; 

(E) The presence of man-made alter¬ 
ations to habitats, such as jetties, 
piers, breakwaters, etc.; 

(F) The extent to which the appli¬ 
cant's discharge has caused, or may 
cause at any time over the life of the 
applicant's treatment works, alter¬ 
ations in the natural structure and 
function of biological communities or 
reproductive potential of populations. 
Such alterations shall include changes 
in species composition, standing crop, 
diversity, feeding relationships, sea¬ 
sonality, succession, direction of com¬ 
munity development, and disease inci¬ 
dence; and 
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(O) Any other matters necessary to 
support the applicant's responses to 
the biological assessment question¬ 
naire. 

§233.15 Attainment and maintenance of 
water quality which allows for recre¬ 
ational activities. 

(a) General No modified permit 
shall be issued under this part unless 
the applicant demonstrates, to the sat¬ 
isfaction of the Administrator, that 
the applicant’s discharge provides for 
the attainment and maintenance of 
water quality which allows for recre¬ 
ational activities. 

(b) (1) Evaluation of recreational ac¬ 
tivities. (1) To enable the Administra¬ 
tor to determine whether it meets the 
requirements of paragraph (a) of this 
section, the applicant shall provide, as 
Attachment C of its application (A) an 
analysis of the impact of its discharge 
on existing or potential recreational 
activities in the vicinity of the outfall, 
and (B) a comparison of those activi¬ 
ties with the recreational activities 
which might be expected to take place 
in that area in the absence of the dis¬ 
charge. 

(2) The recreational activities analy¬ 
sis required by paragraph (b)(1) of this 
section shall include a detailed discus¬ 
sion of: 

(i) Recreational fishing, including 
both finfishing and shellfishing (A) in 
marine waters surrounding the outfall 
within a radius of three (3) miles of 
any outfall diffuser port and (B) off 
shorelines or along beaches adjacent 
to the outfall, the location and length 
of which shall be determined by an 
analysis of prevailing currents and 
tides; 

(ii) State, Federal or local (A) re¬ 
strictions on consumption of fish 
taken from within a radius of three (3) 
miles of any outfall diffuser port and 
(B) limitations on concentrations of 
toxic pollutants or other substances in 
fish or shellfish tissue, including, 
where such limitations have been im¬ 
posed, an analysis of whether the con¬ 
centrations of such pollutants or other 
substances in the tissue of fish and 
shellfish taken from within the three 

(3) miles of any outfall diffuser port 
exceed such limitations; 

(iii) Recreational boating and swim¬ 
ming, including underwater diving, in 
and on marine waters surrounding any 
outfall diffuser port within a radius of 
three (3) miles; 

(iv) State, Federal or local restric¬ 
tions or limitations on water contact 
sports within three (3) miles of the 
outfall; 

(v) Recreational swimming, wading 
and picnicking along adjacent shore¬ 
lines and beaches, as defined in para¬ 
graph (b)(2)(i) of this section; and 

(vi) State, Federal or local restric¬ 
tions or limitations on the recreational 
use of shorelines and beaches, as de¬ 


fined in paragraph (b)(2)(i) of this sec¬ 
tion, which are attributable to water 
pollution. 

(c) Compliance xoith state water 
quality standards for aesthetic or rec¬ 
reational uses of water. The applicant 
shall demonstrate in Attachment C of 
its application that it meets all state 
water quality standards adopted or 
promulgated for the purpose of attain¬ 
ing or maintaining an aesthetic or rec¬ 
reational use of the waters within a 
radius of three (3) miles of any outfall 
diffuser port or along adjacent shore¬ 
lines and beaches, as defined in para¬ 
graph (b)(2)(i) of this section. 

§233.16 Establishment of monitoring 
system. _ 

(a) General. (1) No modified permit 
shall be issued under this part unless 
the applicant demonstrates, to the sat¬ 
isfaction of the Administrator, that it 
has established a monitoring system to 
measure the impact of its discharge on 
a representative sample of aquatic 
biota. 

(2) The monitoring program should 
be based on the nature and volume of 
the applicant’s discharge, the nature 
of the receiving waters and the nature 
of the marine biota affected or likely 
to be affected by the discharge. 

(b) Description of monitoring pro¬ 
gram. To enable the Administrator to 
determine whether the applicant 
meets the requirements of paragraph 
(a) of this section, the applicant shall 
submit, as Attachment D of its appli¬ 
cation, a description of the monitoring 
program it proposes to establish to 
comply with this section, an analysis 
of how the program addresses the cri¬ 
teria set forth in paragraph (aX2) of 
this section, and a discussion of all al¬ 
ternatives considered by the applicant. 
The monitoring program shall include, 
at a minimum, and as appropriate, the 
following: 

(1) Monitoring to determine compli¬ 
ance with effluent limitations. The 
monitoring program shall measure the 
applicant’s compliance with applicable 
effluent limitations and marine water 
quality criteria, including, without 
limitation, limitations and criteria for 
toxic pollutants. The proposed pro¬ 
gram should, at a minimum, include a 
detailed description of sampling tech¬ 
niques. frequency of sampling, and 
analytical and verification methods. 

(2) Monitoring to determine compli¬ 
ance with pretreatment standards and 
nonindustrial source control program. 
The monitoring program shall mea¬ 
sure compliance with applicable pre- 
treatment standards and the nonin¬ 
dustrial source program developed 
under §233.19 and shall include both 
source and treatment plant monitor¬ 
ing. The proposed program should in¬ 
clude, at a minimum, a detailed de¬ 
scription of sampling/monitoring tech¬ 
niques. frequency of sampling/moni¬ 


toring, and analytical and verification 
methods. 

(3) Monitoring of water quality. The 
monitoring program shall measure the 
applicant's compliance with applicable 
water quality standards (including 
water quality standards for biochemi¬ 
cal oxygen demand, suspended solids, 
or pH. or surrogate or related param¬ 
eters) for both receiving waters and 
the seabed. The program should in¬ 
clude at a minimum, a detailed de¬ 
scription of the methods used to select 
the sampling area and the area select¬ 
ed, sampling techniques, frequency of 
sampling, and analytical and verifica¬ 
tion methods. 

(4) Monitoring to determine the 
impact of the discharge on indigenous 
population. The monitoring program 
shall measure the impact of the appli¬ 
cant's discharge on indigenous popula¬ 
tions, including bioaccumulation and 
other lethal and sublethal effects on 
organisms in the water column and on 
the benthos. The proposed program 
should include, at a minimum, a de¬ 
tailed description of the laboratory 
and in situ bioassays (including acute 
and chronic bioassays) and reconnais¬ 
sance and field studies to be used by 
the applicant, the methods used to 
select appropriate sensitive marine or¬ 
ganisms for sampling/testing and the 
organisms selected, the methods used 
to select sampling/testing areas and 
control areas and the areas selected, 
sampling/testing techniques, frequen¬ 
cy of sampling/testing, and analytical 
and verification methods. 

(5) Resource analysis. For each mon¬ 
itoring program proposed under para¬ 
graph (b)(1) through (4) of this sec¬ 
tion, the applicant shall demonstrate 
that it has the economic, personnel, 
technical and other resources to im¬ 
plement the proposed program imme¬ 
diately upon issuance of a modified 
permit under this part and to carry 
out the proposed program for a five 
(5) year period. 

§ 233.17 Effect of discharge on other point 
and non-point sources. 

(a) General No modified permit 
shall be issued under this part unless 
the applicant demonstrates, to the sat¬ 
isfaction of the Administrator, that its 
discharge will not result in any addi 
tional requirements on any other 
point or nonpoint source. 

(b) Information required. The appli 
cant shall provide, as Attachment E of 
its application, a letter from each 
State agency having any authority to 
establish or to advise in the establish 
ment of waste loadings or waste load 
allocations for the waters into which 
the applicant discharges (including, 
without limitation, a State water pol¬ 
lution control agency, area-wide plan 
ning or management agency, and 
coastal zone commission), stating 
whether the applicant’s discharge will 
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result In any additional treatment, 
pollution control, or other require¬ 
ment on any other point or non-point 
source. The letter(s) shall include a de¬ 
tailed analysis of the facts and other 
considerations supporting the agency's 
conclusion, including a thorough anal¬ 
ysis of existing and future waste loads 
and waste load allocations for the 
waters into which the applicant dis¬ 
charges, and the effect of granting 
modifications under this part to other 
publicly owned treatment works which 
discharge into such waters. 

§ 233.18 Enforcement of applicable pre¬ 
treatment requirements. 

(a) General (1) No modified permit 
shall be issued under this part unless 
the applicant demonstrates, to the sat¬ 
isfaction of the Administrator, that it 
has developed, or in the case of appli¬ 
cants described by paragraph (b)(2) of 
this section, that it will develop an en¬ 
forceable pretreatment program. 

(2) This requirement shall not apply 
to any applicant which has no known 
or suspected industrial sources of toxic 
pollutants and so certifies to the Ad¬ 
ministrator. 

(b) Pretreatment program. To enable 
the Administrator to determine 
whether an applicant meets the re¬ 
quirements of paragraph (a)(1) of this 
section: 

(1) An applicant serving a popula¬ 
tion of more than 20,000 persons or 
treating more than two million gallons 
of wastewater per day which has 
known or suspected industrial sources 
of toxic pollutants shall provide as At¬ 
tachment F. Section 2 of its applica¬ 
tion: 

(1) Evidence that an approvable pre¬ 
treatment program which meet the re¬ 
quirements of 40 CFR Part 403 (At-, 
tachment F. Section 1 of the applica¬ 
tion form) has been established at the 
time of application; 

(ii) Evidence that is has sufficient re¬ 
sources and qualified personnel to 
carry out the authorities and proce¬ 
dures in 40 CFR §§403.8(b) (1) and (2); 
and 

(iii) A schedule of compliance for im¬ 
plementing its approvable pretreat¬ 
ment program. 

(2) An applicant serving a popula¬ 
tion of less than 20,000 persons or 
treating less than two million gallons 
of wastewater per day which has 
known or suspected sources of toxic 
pollutants shall provide as Attach¬ 
ment F, Section 2 of its application: 

(i) A list identifying and locating all 
industrial sources identified by any 
Standard Industrial Code (SIC) in the 
consent decree entered in Natural Re¬ 
sources Defense Council v. Train , 8 
ERC 2120 (D.D.C. 1976), on June 8, 
1976; and 

(ii) If any industrial source is identi¬ 
fied under paragraph (b)(2)(i) of this 
section: 


(A) Evidence that the applicant will 
have, within eighteen (18) months of 
the issuance of any modified permit 
under this part, sufficient resources 
and qualified personnel to carry out 
the authorities and procedures in 40 
CFR §§403.8(b) (1) and (2); and 

(B) A schedule of compliance for de¬ 
veloping and implementing an approv¬ 
able pretreatment program which 
meets the requirements of 40 CFR 
Part 403. 

(c) Schedule of compliance. The 
schedule of compliance required by 
paragraphs (bXIXiii) and (b)(2)(ii) of 
this section shall provide that the pro¬ 
gram will be implemented as soon as 
possible but in no event later than 
eighteen (18) months after issuance of 
a modified permit under this part. The 
compliance schedule shall include, at a 
minimum, the following interim ac¬ 
tions and accompanying completion 
dates: 

(1) Identification of all industrial 
sources (i) for which pretreatment 
standards have been developed under 
Section 307 (b) or (c) of the Act or (ii) 
which are listed in the consent decree 
entered in Natural Resources Defense 
Council v. Train: 

(2) Dissemination of notice of pre- 
treatment requirements to industrial 
sources; 

(3) Submission of the inventory de¬ 
veloped in paragraph (c)(1) of this 
action to EPA for designation of those 
industrial sources for which partial or 
complete characterization of 
wastewater, including analysis and 
quantification of wastewater composi¬ 
tion, will be required; 

(4) Characterization of wastewater 
from industrial sources designated 
under paragraph (c)(1) of this section; 

(5) Characterization of wastewater 
from undesignated industrial sources 
as compatible or incompatible with 
the applicant's treatment system; 

(6) Submission of State certification 
(or other form of approval) that the 
applicant's pretreatment program con¬ 
forms to all applicable Federal and 
State laws and regulations; 

(7) Submission of a pretreatment 
program approvable under 40 CFR 
Part 403; 

(8) Implementation of a monitoring 
program to determine the concentra¬ 
tion of each toxic pollutant which may 
be in treatment plant effluent and to 
determine compliance with any sludge 
disposal requirements under Section 
405 of the Act, based on the industrial 
source waste characterizations devel¬ 
oped under paragraphs (c) (4) and (5) 
of this section; 

(9) Dissemination of notice of the 
scheduled date of promulgation of any 
applicable pretreatment standard; 

(10) Establishment of appropriate 
monitoring and reporting require¬ 
ments for industrial sources; and 

(11) Development of schedules of 
compliance for industrial sources. 


§223.19 Elimination of toxic pollutants 
from nonindustrial sources. 

(a) General No modified permit 
shall be issued under this part unless 
the applicant demonstrates, to the sat¬ 
isfaction of the Administrator, that, to 
the extent practicable, it has estab¬ 
lished a schedule of activities designed 
to eliminate the entrance of toxic pol¬ 
lutants from nonindustrial sources 
into its treatment works. 

(b) Development of control program. 
To enable the Administrator to deter¬ 
mine whether the applicant meets the 
requirements of paragraph (a) of this 
section, the applicant shall provide as 
Attachment G to its application for a 
modified permit a schedule of activi¬ 
ties designed to eliminate the intro¬ 
duction of toxic pollutants from non- 
industrial sources into its treatment 
works, and a discussion of alternative 
activities considered by the applicant. 
The schedule shall require that such 
activities commence as soon as possi¬ 
ble but in no event later than one year 
after issuance of a modified permit 
under this part. This schdeule should 
include, at a minimum, the following: 

(1) Identification and monitoring. A 
program for identifying and monitor¬ 
ing both (i) nonindustrial sources of 
toxic pollutants and (ii) the toxic pol¬ 
lutants generated from such nonindus¬ 
trial sources. 

(2) General control program. A pro¬ 
gram for the control of nonindustrial 
toxic pollutants including (i) an analy¬ 
sis of the control technologies which 
the applicant uses or intends to use; 
(ii) an assessment of their effective¬ 
ness in eliminating or limiting the in¬ 
troduction of toxic pollutants from 
nonindustrial sources into the appli¬ 
cant's treatment facility; and (iii) an 
analysis of the feasibility and effec¬ 
tiveness of utilizing alternative control 
methods at the use, handling and ulti¬ 
mate disposal stage to eliminate or 
limit the introduction of toxic pollut¬ 
ants from nonindustrial sources into 
the applicant's treatment facility. 

(3) Stormwater runoff control A pro¬ 
gram for the development of best 
management practices to control 
urban stormwater runoff into com¬ 
bined sewers, including street cleaning, 
catch basin cleaning, trash pickup in 
both commercial and residential areas, 
and runoff controls at construction 
sites. 

(4) Pesticide control A program to 
control the introduction of herbicides, 
fungicides, insecticides, and rodenti- 
cides into the applicant's treatment fa¬ 
cility from residential, commercial, 
and public works activities. 

(5) Resource analysis. An assessment 
of the applicant’s ability to provide 
the economic, institutional, personnel, 
technical and other resources or ar¬ 
rangements which would be necessary 
to carry out the proposed programs in 
paragraphs (b) (1) through (4) of this 
section for a five (5) year period. 
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§ 233.20 Increase in effluent volume or 
amount of pollutants discharged. 

(a) General No modified permit 
shall be issued under this part unless 
the applicant demonstrates, to the 
satisfaction of the Administrator, 
that there will be no new or substan¬ 
tially increased discharges of the pol¬ 
lutant to which the modification ap¬ 
plies above the discharge specified in 
the permit. 

(b) Information required.—Cl) Gen¬ 
eral To enable the Administrator to 
determine whether the applicant 
meets the requirements of paragraph 

(a) of this section, the applicant shall 
demonstrate in Attachment H of its 
application that its discharge will 
meet the following requirements over 
the life of the modified permit: 

(1) Effluent volume. There shall be 
no increase in volume beyond the ap¬ 
plicant’s design flow capacity as set 
forth in its current NPDES permit. 
Any increase shall be from within the 
applicant’s existing service area. 

<ii) Mass emissions. There shall be 
no increase in the amount of any 
pollutant(s) for which a modification 
is requested over and above the 
amount in the applicant’s discharge, 
as defined in § 233.11(b)(3). 

(2) Combined sewer overflows. 
Where pollutant discharges are attrib¬ 
utable in part to combined sewer over¬ 
flows, the applicant shall additionally 
include in Attachment H of its appli¬ 
cation a schedule of activities designed 
to minimize existing overflows and to 
prevent increases in the amount of 
pollutants discharged. 

§ 233.21 Utilization of grant funds avail¬ 
able under Title II of the Act 

(a) No modified permit shall be 
issued under this part unless the appli¬ 
cant demonstrates, to the satisfaction 
of the Administrator, that any funds 
available to it under Title II of the Act 
will be used to provide for the applica¬ 
tion of the best practicable wastewater 
treatment technology or to carry out 
the requirements of Section 301(h) of 
the Act and §§ 233.12 through 233.22. 

(b) Alternative funding program. To 
enable the Administrator to determine 
whether the applicant meets the re¬ 
quirements of paragraph (a) of this 
section, the applicant shall include as 
Attachment I to its application an al¬ 
ternative funding program which de¬ 
scribes the manner in which it pro¬ 
poses to expend any Title II funds pre¬ 
viously granted to it if a modified 
permit is issued. This program shall 
include, at a minimum: 

(1) A description of each proposed 
alternative planning, design or con¬ 
struction project and the dollar 
amount of Step 1, Step 2. or Step 3 
funds which would be allocated to 
each; and 

(2) A showing that: 

(i) If the funds will be utilized to de¬ 
velop monitoring programs, reduce 


toxic pollutants in the applicant’s dis¬ 
charge, or otherwise meet the require¬ 
ments of Section 301(h) of the Act or 
this subpart; or 

(ii) If the funds will be utilized to 
meet any other enforceable require¬ 
ment of the Act, the applicant has 
fully studied and evaluated alternative 
waste management techniques and the 
works proposed for grant assistance 
will be cost-effective and will be used 
to provide for application of the best 
practicable wastewater technology, in¬ 
cluding reclamation, recycle, and reuse 
of water and confined disposal .of pol¬ 
lutants. 

§ 233.22 Compliance with ocean discharge 
guidelines, state water quality stan¬ 
dards and other requirements. 

(a) Ocean dischargers . If the appli¬ 
cant discharges into the territorial 
seas or the contiguous zone, it shall 
demonstrate in Attachment J to its ap¬ 
plication that its discharge meets all 
EPA ocean discharge guidelines. 

(b) State water quality standards. 
Each applicant shall demonstrate that 
its discharge meets all applicable state 
water quality standards and any other 
state requirement under Section 
301(b)(1)(C) of the Act by providing 
state certification that such standards 
and requirements have been complied 
with under 40 CFR Part 123. 

(c) Coastal zone management pro¬ 
gram . Each applicant shall provide as 
Attachment K of its application a cer¬ 
tification that its discharge complies 
with any applicable approved State 
coastal zone management program. 

Subpart C—Procedure* 

§ 233.31 Scope and purpose. 

(a) This subpart governs all proceed¬ 
ings for issuing an NPDES permit for 
a discharge into the waters of the ter¬ 
ritorial sea or the contiguous zone, or 
saline estuarine waters, which modi¬ 
fies the requirements of Section 
301(b)(1)(B) of the Act. 

(b) In the absence of specific provi¬ 
sions in this subpart, questions arising 
at any stage of the proceeding shall be 
resolved at the discretion of the Pre¬ 
siding Officer or the Administrator, as 
appropriate. 

§ 233.32 Application for a modified 
permit. 

(a) General (1) Each applicant for a 
modified permit under this part shall 
complete, sign and submit an EPA 
“Application for Modification of the 
Requirements of Secondary Treat¬ 
ment." A copy of this application may 
be obtained upon request from any 
EPA Regional Administrator, or from 
the Director, Municipal Construction 
Division (WH-547), United States En¬ 
vironmental Protection Agency, 401 M 
Street SW.. Washington, D.C. 20460. 

(2) The applicant shall include as 
part of its application a State certifica¬ 


tion issued under 40 CFR Part 123 
that its discharge meets applicable 
water quality standards and other 
State requirements under Section 
301(b)(1)(C) of the Act. 

(b) Deadline for submitting applica¬ 
tions. All applications for a modified 
permit under this part must be sub¬ 
mitted to EPA no later than Septem¬ 
ber 24, 1978. Failure to submit a com¬ 
plete application by this date may con¬ 
stitute grounds for denial of the modi¬ 
fied permit requested. 

(c) Additional information. (1) Not¬ 
withstanding the foregoing, the Ad¬ 
ministrator may, in his sole discretion, 
authorize an applicant to submit infor¬ 
mation required by Subpart B after 
September 24, 1978, where the appli¬ 
cant either: 

(1) Fails to submit a complete appli¬ 
cation by September 24, 1978, and 
demonstrates to the satisfaction of the 
Administrator that (A) it has made 
consistent and diligent efforts to 
obtain such information by September 
24. 1978 and that its failure to do so 
was due to circumstances beyond its 
control, and (B) that such information 
can be promptly submitted; or 

(ii) Proposes to submit clarifying or 
corrective information to an otherwise 
timely submitted application after 
September 24, 1978, and demonstrates 
that such information can be prompt¬ 
ly submitted. 

(2) The Regional Administrator, or 
the Administrator, or a person desig¬ 
nated by either to review applications 
for modifications, may, whenever he 
determines that additional informa¬ 
tion is needed to make the determina 
tions required by Subpart B, and can 
be promptly submitted by the appli¬ 
cant. so advise the applicant in writ¬ 
ing. 

(3) All additional information so au 
thorized or requested shall be consid¬ 
ered part of the original application. 

(d) Submission of application. (1) 
Two copies of each application for 
modification under this part shall be 
filed with the Regional Administrator 
for the EPA Region in which the ap 
plicant is located. 

(2) One copy of each application for 
modification under this part shall be 
filed with the Administrator. 

(3) Additional information submit¬ 
ted or requested under paragraph (c) 
of this section shall be filed in the 
same manner. 

§ 233.33 Administrative record. 

(a) Establishment of record. (1) Upon 
receipt of an application for modifica¬ 
tion under this subpart, an administra 
tive record for that application shall 
be established, and a Record and 
Hearing Clerk appointed by the Ad 
ministrator to supervise the filing of 
documents in the record and to carry 
out all other duties assigned to him 
under this subpart. 
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(2) All material In the record shall 
be appropriately indexed and shall be 
available for public inspection during 
normal EPA business hours. The 
Record and Hearing Clerk shall make 
appropriate arrangements to allow 
members of the public to copy record 
materials. All material required to be 
included in the record shall be added 
to the record as soon as feasible after 
its receipt by EPA. 

(b) Record for issuing tentative de¬ 
termination. The administrative 
record for issuing the tentative deter¬ 
mination required by § 233.34 shall 
consist of the application for a modi¬ 
fied permit (plus attachments) and 
any additional materials supporting 
the tentative determination which are 
cited or discussed in the tentative de¬ 
termination. 

(c) Record for acting on requests for 

cross-examination. The administrative 
record for acting on requests for cross- 
examination under § 233.39 shall con¬ 
sist of the record for issuing the tenta¬ 
tive determination, all notices issued 
under §233.34 (b) and (c) and 

§233.35(b), all requests for hearings 
and all rulings on those requests re¬ 
ceived or issued under § 233.35, any re¬ 
quest to participate in the hearing re¬ 
ceived under § 233.35(d), all comments 
timely submitted under § 233.34(e)(4) 
and § 233.36(a). all material accepted 
for the record of the hearing held 
under § 233.28, and any additional ma¬ 
terial timely submitted under 
§ 233.38(d). 

(d) Record for preparation of recom¬ 
mended decision. The administrative 
record for preparation of the recom¬ 
mended decision required by §233.42 
shall consist of the record for acting 
on requests for cross-examination, any 
requests for or rulings on cross-exami¬ 
nation filed or issued under §233.39. 
the transcript of any supplementary 
hearing held under § 233.39(c). any re¬ 
quests for or any rulings on alterna¬ 
tives to cross-examination under 
5 233.39(d), any materials timely sub¬ 
mitted in lieu of or in addition to 
cross-examination under § 233.39(d), 
all reply comments timely submitted 
under § 233.36(b), any memorandum or 
communication prepared or received 
under § 233.40, and all briefs, proposed 
findings of fact and conclusions of law, 
and proposed modified permits timely 
submitted under § 233.41. 

(e) Record for issuance of final deci¬ 
sion. (1) Where no hearing has been 
held, the administrative record for is¬ 
suance of the Administrator’s final de¬ 
cision shall consist of the record for is¬ 
suing the tentative determination, all 
notices issued under §233.34 (b) and 

(c) and all requests for hearing and all 
rulings on those requests received or 
issued under §233.35, any comments 
timely submitted under § 233.34(e)(4), 
any briefs or reply briefs timely sub¬ 
mitted under § 233.43 (a) through (c). 


and any transcript of oral argument 
under § 233.43(d). 

(2) Where a hearing has been held, 
the administrative record for issuance 
of the Administrator’s final decision 
shall consist of the record for prepara¬ 
tion of the recommended decision, any 
briefs or reply briefs submitted under 
§ 233.43 (a) through (c), and any tran¬ 
script of oral argument under 
§233.43(d). 

§ 233.34 Issuance of tentative determina¬ 
tion; notice. 

(a) Tentative determination. (1) 
EPA staff shall formulate and prepare 
a tentative determination to grant or 
deny an application for a modified 
permit submitted under § 233.32. Such 
determination shall include; without 
limitation, the following: 

(1) A proposed determination to 
grant or deny the application for a 
modified permit, in whole or in part; 

(ii) A statement of the reasons for 
such grant or denial, including a full 
explanation of the factual, legal, 
methodological and policy issues con¬ 
sidered in reaching the tentative de¬ 
termination and how they were re¬ 
solved; 

(iii) If the tentative determination is 
to grant the requested modification in 
whole or in part, a tentative modified 
NPDES permit which shall include 
provisions necessary to assure compli¬ 
ance with Section 301(h) of the Act 
and §§233.12 through 233.22 of this 
part; and 

(iv) Any other statements or discus¬ 
sion which the person or persons pre¬ 
paring the determination consider suf¬ 
ficiently relevant to the decision at 
issue. 

(2) The tentative determination 
shall contain or be accompanied by a 
list of all materials considered in de¬ 
veloping it. Pull copies of all such ma¬ 
terials shall be included in the admin¬ 
istrative record under § 233.33, except 
that, to the extent the material con¬ 
sists of published material which is 
generally available, full citations to 
that material may be given instead. 

(b) Public notice. Public notice of 
EPA’s tentative determination to 
grant or deny an application for a 
modified permit under Section 301(h) 
of the Act shall be given by: 

(1) Publication at least once in a 
daily newspaper of general circulation 
in the area in which the applicant is 
located; and 

(2) Posting in the principal office of 
the municipality in which the appli¬ 
cant is located. 

(c) Individual notice. Individual 
notice of EPA’s tentative determina¬ 
tion to grant or deny an application 
for a modified permit shall be mailed 
to the applicant by certified mail, 
return receipt requested, and to the 
following Federal and State agencies 
by first-class mail: 


(1) The Shellfish Sanitation Branch 
of the Food and Drug Administration; 

(2) The National Oceanic and Atmo¬ 
spheric Administration; 

(3) The United States Fish and Wild¬ 
life Service; 

(4) The United States Army Corps of 
Engineers; 

(5) The United States Coast Guard; 

(6) The State water pollution control 
agency for the State in which the ap¬ 
plicant is located; 

(7) The State agency responsible for 
carrying out the Coastal Zone Man¬ 
agement Act, if one exists, for each 
coastal State within 500 miles of the 
discharge; 

(8) The State fisheries agency for 
the State in which the applicant is lo¬ 
cated* and 

(9) All planning and management 
agencies designated under Section 208 
of the Act for the State or area in 
which the applicant is located. 

(d) Request for individual notice. 
EPA shall mail notice of its tentative 
determination to grant or deny an ap¬ 
plication for a modified permit to any 
person upon request. Any such request 
shall be submitted to the Administra¬ 
tor in writing, shall state that the re¬ 
quest is for individual notice of tenta¬ 
tive determinations to grant or deny 
any application for a modified Nation¬ 
al Pollutant Discharge Elimination 
System permit under Section 301(h) of 
the Federal Water Pollution Control 
Act, and shall describe the notice or 
types of notices desired (e.g., all no¬ 
tices, notices for a particular Region, 
notices for a particular State, notice 
for a particular publicly owned treat¬ 
ment works). 

(e) Form of notice. The notice of ten¬ 
tative determination required to be 
distributed under paragraphs (b), (c), 
and (d) of this section shall include, in 
addition to any other materials, the 
following: 

(1) A summary of the information 
contained in the application; 

(2) A summary of the tentative de¬ 
termination prepared under para¬ 
graph (a) of this section, provided that 
the applicant shall be sent the full 
text; 

(3) A brief description of the proce¬ 
dures set forth in § 233.35 for request¬ 
ing a public hearing on the applica¬ 
tion, including a statement that such 
request must be filed within thirty 
(30) days of the date of the notice; 

(4) A statement that written com¬ 
ments on the tentative determination 
may be submitted to EPA within sixty 
(60) days of the date of the notice and 
that comments timely submitted will 
be considered by EPA in making a 
final decision on the application; 

(5) The location of the administra¬ 
tive record and the location at which 
interested persons may obtain further 
information on the tentative determi¬ 
nation, including a copy of the appli- 
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cation, the tentative determination 
prepared under paragraph (a) of this 
section, and any related studies or 
other documentation; and 

(6) Such additional statements, rep¬ 
resentations or information as the Re¬ 
gional Administrator or Administrator 
considers necessary or proper. 

§ 233.35 Request for hearing; notice; re¬ 
quest to participate in hearing. 

(a) Request for hearing. Within 
thirty (30) days of the date of the 
notice required by § 233.34, any person 
may request the Administrator to hold 
an evidentiary hearing on the tenta¬ 
tive determination by submitting a 
written request containing the follow¬ 
ing: 

(1) Identification of the person re¬ 
questing the hearing and his interest 
in the proceeding; 

(2) A statement of any objections to 
the tentative determination; and 

(3) A statement of the issues which 
such person proposes to raise for con¬ 
sideration at such hearing. 

(b) Grant or denial of hearing; noti¬ 
fication. Whenever (1) a written re¬ 
quest satisfying the requirements of 
paragraph (a) of ths section has been 
received and presents genuine issues, 
or (2) the Administrator determines in 
his discretion that an evidentiary 
hearing under this subpart is neces¬ 
sary or appropriate, the Administrator 
shall give written notice of his deter¬ 
mination to each person requesting 
such hearing and the applicant, and 
shall provide public notice of his de¬ 
termination in accordance with 
§ 233.34(b). If the Administrator deter¬ 
mines that a request filed under para¬ 
graph (a) of this section does not 
comply with the requirements of para¬ 
graph (a) of this section or does not 
present genuine issues, he shall give 
written notice of his determination to 
the person requesting the hearing. 

(c) Form of notice of hearing. Each 
notice of hearing published under 
paragraph (b) of this section shall con¬ 
tain: 

(1) A statement of the time and 
place of the hearing; 

(2) The information required by 
paragraphs (e)(1) and (e)(2) of 
§ 233.34; 

(3) A statement identifying the place 
at which the administrative record is 
located, the hours during which it will 
be open for public inspection, and a 
description of the documents in the 
record as of the date of the notice of 
hearing; 

(4) The due date for filing a written 
request to participate in the hearing 
under paragraph (d) of this section; 

(5) The due date for filing main com¬ 
ments under § 233.16; and 

(6) The name, address, and office 
telephone number of the Record and 
Hearing Clerk for the hearing. 

(d) Request to participate in hear¬ 
ing. Each person who wants to partici¬ 


pate in any hearing noticed under this 
section, including any person request¬ 
ing such a hearing, shall file a written 
request to participate with the Record 
and Hearing Clerk by the deadline set 
forth in the notice of hearing. The re¬ 
quest shall include: 

(1) A brief statement of the interest 
of the person desiring to participate in 
the proceeding; 

(2) A brief outline of the points to be 
addressed; 

(3) An estimate of the time required; 

(4) If the request is submitted by an 
organization, a nonbinding list of the 
persons to take part in the presenta¬ 
tion. As soon as practicable, but in no 
event later than two (2) weeks before 
the scheduled date of the hearing, the 
Record and Hearing Clerk shall make 
a hearing schedule available to the 
public and mail it to each person who 
requested to participate in the hear¬ 
ing. 

(e) Effect of denial of or absence of 
request for hearing. If no request for a 
hearing is made under this section, or 
if all such requests are denied under 
paragraph (b) of this section, the ten¬ 
tative determination shall be reviewed 
by EPA staff in light of any written 
comments filed under § 233.34(e) and 
revised, if appropriate. A response to 
each major point raised in those writ¬ 
ten comments shall also be prepared. 
The tentative determination as revised 
shall be treated procedurally as if it 
were a recommended decision issued 
under § 233.42 of this subpart, except 
that for the purposes of filing of briefs 
and reply briefs under § 233.43 and 
§233.44 the terms “hearing partici¬ 
pant'’ and “person who participated in 
the hearing" shall mean the applicant 
and any person who submitted com¬ 
ments under § 233.34(e)(4). 

§ 233.36 Submission of written comments 
on tentative determination. 

(a) Main comments. Each person 
who has filed a request to participate 
in the hearing shall file with the 
Record and Hearing Clerk no later 
than thirty (30) days before the sched¬ 
uled start of the hearing (or such 
other date as may be set forth in the 
notice of hearing) all comments which 
such person has on the application for 
a modified permit and EPA’s tentative 
determination, based on information 
which is or reasonably could have 
been available to that person at the 
time. 

(b) Reply comments. Not later than 
two (2) weeks after copies of the tran¬ 
script of the full hearing (including 
cross-examination) have been made 
available (or such other date as may 
be set forth in the notice of hearing), 
each person who filed a request to par¬ 
ticipate in the hearing shall file with 
the Record and Hearing Clerk all com¬ 
ments he may have on: 

(1) Main comments submitted by 
other participants under paragraph 
(a) of this section; 


(2) Written comments submitted 
under § 233.34(e)(4); 

(3) Material in the hearing record; 
and 

(4) Material which was not and 
could not reasonably have been avail¬ 
able prior to the deadline for submis 
sion of main comments under para 
graph (a) of this section. 

(c) Form of comments. All comments 
shall be submitted in quadruplicate 
and shall include any affidavits, stud¬ 
ies, tests or other materials relied 
upon for making any factual state¬ 
ments in the comments. 

(d) Contents of comments. (1) Main 
comments filed under this section 
should constitute the bulk of the evi¬ 
dence submitted at the hearing. Oral 
statements at the hearing should be 
brief, and restricted either to points 
that could not have been made in writ¬ 
ten comments, or to emphasizing: 
points which are made in the com¬ 
ments, but which the participant be¬ 
lieves can be more forcefully urged in 
the hearing context. 

(2) Notwithstanding the foregoing, 
within two (2) weeks prior to the dead 
line specified by paragraph (a) of this 
section for the filing of main com 
ments, any person who has filed a re¬ 
quest to participate in the hearing 
may file a request with the Presiding 
Officer to submit all or part of his 
main comments orally at the hearing 
in lieu of submitting written com¬ 
ments. The Presiding Officer shall, 
within one (1) week, grant such re¬ 
quest if he finds that such person will 
be prejudiced if he is required to 
submit such comments in written 
form. 

§ 233.37 Presiding Officer. 

(a) Assignment of Presiding Officer. 
(1) The Administrator shall, as soon as 
practicable after the granting of a re¬ 
quest for hearing under § 233.34: 

(1) Appoint a Presiding Officer to 
chair the hearing panel, who shall be 
either the Assistant Administrator for 
Water and Hazardous Materials or the 
Assistant Administrator for Enforce¬ 
ment; or 

(ii) Request that the Chief Admins 
trative Law Judge assign an Adminis 
trative Law Judge as Presiding Officer. 
The Chief Administrative Law Judge 
shall thereupon make such assign 
ment. 

(2) If all parties to the hearing waive 
their right to have the Agency or an 
Administrative Law Judge preside at 
the hearing, the Administrator shall 
appoint an EPA employee having the 
qualifications of a Judicial Officer as 
defined in §233.l(m) to serve as Pre¬ 
siding Officer. 

(b) Powers and duties of Presiding 
Officer. It shall be the duty of the Pre¬ 
siding Officer to conduct a fair and im¬ 
partial hearing, assure that the facts 
are fully elicited, and avoid delay. 


FEDERAL REGISTER, VOL. 43, NO. 80—TUESDAY, APRIL 25, 1978 








PROPOSED RULES 


17501 


With respect to those cases assigned to 
him, between the time he is assigned 
and the time the recommended deci¬ 
sion is issued, the Presiding Officer 
shall have authority to: 

(1) Chair and conduct administrative 
hearings held under this subpart; 

(2) Administer oaths and affirma¬ 
tions; 

(3) Receive relevant evidence, pro¬ 
vided that the administrative record, 
as deHned in § 233.33. shall be received 
in evidence; 

(4) Consider and rule upon motions, 
dispose of procedural requests, and 
issue all necessary orders; 

(5) Hold conferences for the settle¬ 
ment or simplification of the issues or 
the expediting of the proceedings; and 

(6) Do all other acts and take all 
measures necessary for the mainte¬ 
nance of order and for the efficient, 
fair, and impartial conduct of proceed¬ 
ings under this subpart. 

§ 233.38 Panel hearing. 

(a) Composition of hearing panel A 
Presiding Officer shall preside at each 
hearing held under this subpart. An 
EPA panel shall also take part in the 
hearing. In general, the membership 
of the panel shall consist of EPA em¬ 
ployees having special expertise in 
areas related to the issues to be ad¬ 
dressed at the hearing. For this 
reason, the membership of the panel 
may change as different issues are pre¬ 
sented for discussion. Other EPA em¬ 
ployees who do not serve on the hear¬ 
ing panel may be designated to pro¬ 
vide staff support to the panel as 
needed. 

(b) Additional hearing participants. 
Either prior to the commencement of 
the hearing or during the hearing, the 
Presiding Officer, after consultation 
with the panel, may request that a 
person not then scheduled to partici¬ 
pate in the hearing (including an EPA 
employee or a person identified by any 
scheduled hearing participant as 
having knowledge concerning the 
issues raised for discussion at the 
hearing) make a presentation of make 
himself available for cross-examina¬ 
tion at the hearing. 

(c) Questioning of hearing partici¬ 
pants. The panel members may ques¬ 
tion any person participating in the 
hearing. Cross-examination by persons 
other than panel members shall not be 
permitted at this stage of the proceed¬ 
ing except where the Presiding Officer 
determines, after consultation with 
the panel, that circumstances compel 
such cross-examination. However, per¬ 
sons in the hearing audience, includ¬ 
ing other hearing participants, may 
submit written questions to the Presid¬ 
ing Officer for the Presiding Officer to 
ask the participants, and the Presiding 
Officer may, after consultation with 
the panel, and in his sole discretion, 
ask these questions. 


(d) Submission of additional materi¬ 
al Participants in the hearing shall 
submit for the hearing record such ad¬ 
ditional material as the hearing panel 
may request within ten (10) days fol¬ 
lowing the close of the hearing, or 
such other period of time as is ordered 
by the Presiding Officer. Participants 
may also submit additional informa¬ 
tion for the hearing record on their 
own accord within ten (10) days after 
the close of the hearing. 

(e) Transcript A verbatim transcript 
shall be made of the hearing. 

§ 233.39 Opportunity for cross-examina¬ 
tion. 

(a) Reguest for cross-examination. 
After the close of the panel hearing 
conducted under this part, any partici¬ 
pant in that hearing may submit a 
written request for cross-examination 
on any disputed issue of material fact. 
The request shall be received by EPA 
within one (1) week after a full tran¬ 
script of the panel hearing becomes 
available and shall specify: 

(1) The disputed issue(s) of material 
fact as to which cross-examination is 
requested. This shall include an expla¬ 
nation of why the questions at issue 
are factual, rather than of an analyt¬ 
ical or policy nature, the extent to 
which they are in dispute in the light 
of the record made thus far, and the 
extent to which and why they can rea¬ 
sonably be considered material to the 
decision on the application for modifi¬ 
cation; and 

(2) The person(s) the participant de¬ 
sires to cross-examine, an estimate of 
the time necessary, and a statement as 
to why the cross-examination request¬ 
ed can be expected to result in resolu¬ 
tion of the issue(s) of material fact in¬ 
volved. 

(b) Order granting or denying re- 
guest for cross-examination. As expe¬ 
ditiously as practicable after receipt of 
all requests for cross-examination 
under paragraph (a) of this section, 
the Presiding Officer, after consulta¬ 
tion with the hearing panel, shall 
issue an order either granting or deny¬ 
ing each such requests, which shall be 
disseminated to all persons requesting 
cross-examination and all persons to 
be cross-examined. If any request for 
cross-examination is granted, the 
order shall specify. 

(1) The issues as to which cross-ex¬ 
amination is granted; 

(2) The persons to be cross-examined 
on each issue; 

(3) The persons allowed to conduct 
cross-examination; 

(4) Time limits for the examination 
of witnesses by each cross-examiner, 
and 

(5) The date, time, and place of the 
supplementary hearing at which cross- 
examination shall take place. 

In issuing this ruling, the Presiding 
Officer may determine that one or 


more participants have the same or 
similar interests and that to prevent 
unduly repetitious cross-examination, 
they should be required to choose a 
single representative for purposes of 
cross-examination. In such a case, the 
order shall simply assign a time for 
cross-examination by that single rep¬ 
resentative without identifying the 
representative further. 

(c) Supplementary hearing. The Pre¬ 
siding Officer and at least one member 
of the original hearing panel shall pre^ 
side at the supplementary hearing. 
During the eourse of the hearing, the 
Presiding Officer shall have authority 
to modify any order issued under para¬ 
graph (b) of this section. A verbatim 
transcript shall be made of this hear¬ 
ing. 

(d) Alternatives to cross-examina¬ 
tion „ (1) No later than the time set for 
requesting cross-examination, a hear¬ 
ing participant may request that alter¬ 
native methods of clarifying the 
record (such as the submittal of addi¬ 
tional written information) be used in 
lieu of or in addition to cross-examina¬ 
tion. The Presiding Officer shall issue 
an order granting or denying such re¬ 
quest at the time he issues (or would 
have issued) sin order under paragraph 
(b) of this section. If the request is 
granted, the order shall specify the al¬ 
ternative provided and any other rel¬ 
evant information (e.g.. the due date 
for submitting written information). 

(2) In passing on any request for 
cross-examination submitted under 
paragraph (a) of this section, the Pre¬ 
siding Officer may, as a precondition 
to ruling on the merits of such re¬ 
quest, require that alternative means 
of clarifying the record be used wheth¬ 
er or not a request to do so has been 
made under the preceding paragraph. 
The person requesting cross-examina¬ 
tion shall have one (1) week to com¬ 
ment on the results of utilizing such 
alternative means, following which the 
Presiding Officer, as soon as practica¬ 
ble, shall issue an order granting or 
denying such person’s request for 
cross-examination. 

§ 233.40 Ex parte contacts. — 

(a) General (1) At no time after issu¬ 
ance of the notice of hearing shall the 
Administrator, Presiding Officer, any 
panel member or any other EPA em¬ 
ployee who is or may reasonably be 
expected to be involved in making a 
decision on the application for modifi- 
catin submitted under this part discuss 
ex parte the merits of proceedings 
with (i) the applicant, (ii) any other 
person outside the Agency who has 
filed written comments on the applica¬ 
tion or tentative determination, re¬ 
quested a hearing, requested to par¬ 
ticipate in a hearing or participated in 
a hearing on such application, (iii) any 
representative of any of the above or 
(iv) any other interested person out¬ 
side the Agency. 


FEDERAL REGISTER, VOL 43, MO. 80—TUESDAY, APRIL 25, 1978 







17502 


PROPOSED RULES 


(2) Notwithstanding the foregoing, 
the Administrator. Presiding Officer, 
any panel member or other employee 
who is or may reasonably be expected 
to be involved in the decisional process 
may discuss the merits of the proceed¬ 
ings with any person identified in 
paragraph (a) of this section if all par¬ 
ticipants in the proceedings, or their 
representatives, have been given rea¬ 
sonable notice and opportunity to be 
present and participate. 

(b) Written communications. Any 
memorandum or other communication 
addressed to the Administrator. Pre¬ 
siding Officer, or other employee who 
is or may reasonably be expected to be 
involved in making a decision on the 
application for a modified permit, 
during the pendency of the proceed¬ 
ing, and relating to the merits thereof, 
by or on behalf of the applicant, any 
hearing participant, or any other in¬ 
terested person outside the Agency, 
shall be regarded as argument made in 
the proceeding and shall be served on 
the applicant and all other hearing 
participants. 

(c) Effect of receipt of ex parte com¬ 
munication. (1) If the Administrator. 
Presiding Officer, any panel member 
or any other employee who is or may 
reasonably be expected to be involved 
in making a decision on the applica¬ 
tion for modification receives, or 
makes or knowingly causes to be 
made, an oral or written ex parte com¬ 
munication, he shall place in the 
record: 

(1) The written communication, if 
any; 

(ii) A memorandum stating the sub¬ 
stance of any oral communication; and 

(iii) All written responses and memo¬ 
randa stating the substance of all oral 
responses to the materials in para¬ 
graphs (c)(1) and (2) of this section. 

(2) Upon receipt of a communication 
from an applicant, hearing partici¬ 
pant, or other interested person out¬ 
side the Agency, in violation of para¬ 
graphs (a) and (b) of this section, the 
Administrator or Presiding Officer 
may, to the extent consistent with the 
interests of justice and the policy of 
the Act, require such person to show 
cause why his application, claim or in¬ 
terest in the proceeding should not be 
dismissed, denied, disregarded, or oth¬ 
erwise adversely affected on account 
of such violation. 

§ 233.41 Filing of briefs, proposed findings 
of fact and conclusions of law and pro¬ 
posed modified permit. 

Unless otherwise ordered by the Pre¬ 
siding Officer, each hearing partici¬ 
pant may, within twenty (20) days 
after the transcript of hearing pre¬ 
pared under § 233.38(e) becomes avail¬ 
able, or if a supplemental hearing for 
the purpose of cross-examination has 
been held under § 233.39(c), within 
twenty (20) days after the transcript 


of such supplemental hearing becomes 
available, file with the Record and 
Hearing Clerk and serve upon all 
other hearing participants proposed 
findings of fact, conclusions regarding 
material issues of law, fact, or discre¬ 
tion, a proposed modified NPDES 
permit (if such person is urging that a 
modified permit be issued), and a brief 
in support thereof, together with ref¬ 
erences to relevant pages of transcript 
and to relevant exhibits. Within ten 
(10) days thereafter each participant 
may file a reply brief concerning mat¬ 
ters contained in opposing briefs and 
containing alternative findings of fact, 
conclusions regarding material issues 
of law, fact, or discretion and proposed 
modified permit. Oral argument may 
be held at the discretion of the Presid¬ 
ing Officer on motion of any hearing 
participant or sua sponte. 

$ 233.42 Recommended decision. 

As soon as practicable after the con¬ 
clusion of the hearing, one or more re¬ 
sponsible employees of the Agency 
shall evaluate the record of the hear¬ 
ing and prepare and file a recommend¬ 
ed decision with the Record and Hear¬ 
ing Clerk. The employee(s) preparing 
the decision will generally be members 
of the hearing panel and may include 
the Presiding Officer. Such 
employee(s) may consult with and re¬ 
ceive assistance from any member of 
the hearing panel in drafting a recom¬ 
mended decision and may also dele¬ 
gate the preparation of the recom¬ 
mended decision to the panel or to any 
member or members of it. This deci¬ 
sion shall contain findings of fact, con¬ 
clusions regarding all material issues 
of law, a recommendation as to wheth¬ 
er a modified permit should be issued, 
and, if so. a recommended modified 
permit. After the recommended deci¬ 
sion has been filed, the Hearing and 
Record Clerk shall serve a copy of 
such decision on each hearing partici¬ 
pant and upon the Administrator. 

§ 233.43 Appeal from or review of recom¬ 
mended decision. 

(a) Exceptions. (1) Within twenty 
(20) days after service of the recom¬ 
mended decision, any hearing partici¬ 
pant may take exception to any 
matter set forth in such decision or to 
any adverse order or ruling of the Pre¬ 
siding Officer prior to or during the 
hearing to which such participant ob¬ 
jected, and may appeal such excep¬ 
tions to the Administrator by filing 
them in writing with the Record and 
Hearing Clerk. Such exceptions shall 
contain alternative findings of fact, al¬ 
ternative conclusions regarding mate¬ 
rial issues of law. fact or discretion, to¬ 
gether with references to the relevant 
pages of the record and initial deci¬ 
sion. and, if it is urged that the appli¬ 
cation should be granted in whole or 
in part, a proposed modified NPDES 


permit. A copy of each document 
taking exception to the initial decision 
shall be served upon every other hear¬ 
ing participant. Within the same 
period of time each party filing excep¬ 
tions shall file with the Administrator 
and shall serve upon all hearing par¬ 
ticipants a brief concerning each of 
the exceptions being appealed. Each 
brief shall include page references to 
the relevant portions of the record 
and to the recommended decision. 

(2) Within ten (10) days of the ser¬ 
vice of exceptions and briefs under 
paragraph (a)(1) of this section, any 
hearing participant may file and serve 
a reply brief responding to exceptions 
or arguments raised by any other 
hearing participant together with ref¬ 
erences to the relevant portions of the 
record, recommended decision, or op¬ 
posing brief. Reply briefs shall not, 
however, raise additional exceptions. 

(b) Sua sponte review by the Admin¬ 
istrator. Whenever the Administrator 
determines sua sponte to review a rec¬ 
ommended decision, notice of such in¬ 
tention shall be served upon the par¬ 
ties by the Record and Hearing Clerk 
within thirty (30) days after the date 
of service of the recommended deci¬ 
sion. Such notice shall include a state¬ 
ment of issues to be briefed by the 
hearing participants and a time sched¬ 
ule for the service and filing of briefs. 

(c) Scope of appeal or review. The 
appeal of the recommended decision 
shall be limited to the issues raised by 
the appellant, except when the Ad¬ 
ministrator determines that additional 
issues should be briefed or argued. If 
the Administrator determines that 
briefing or argument of additional 
issues is warranted, all hearing partici¬ 
pants shall be given reasonable writ¬ 
ten notice of such determination to 
permit preparation of adequate argu¬ 
ment. 

(d) Argument before the Administra¬ 
tor. The Administrator may, upon re¬ 
quest by a party or sua sponte. set a 
matter for oral argument. The time 
and place for such oral argument shall 
be assigned after giving consideration 
to the convenience of the parties. 

§233.44 Final decision. 

(a) After review. As soon as practica 
ble after all appeal or other review 
proceedings have been completed, the 
Administrator shall issue his final de¬ 
cision. Such final decision shall in¬ 
clude findings of fact, conclusions re¬ 
garding material issues of law. fact or 
discretion, as well as reasons therefor, 
and a modified NPDES permit to the 
extent appropriate. It may accept or 
reject ail or part of the recommended 
decision. The Administrator may con¬ 
sult with the Presiding Officer, mem 
bers of the hearing panel, or any other 
EPA employee in preparing his final 
decision. The Record and Hearing 
Clerk shall file a copy of the decision 
on all hearing participants. 
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(b) In the absence of review . If no 
party appeals a recommended decision 
to the Administrator and if the Ad¬ 
ministrator does not review it sua 
sponte, he shall be deemed to have 
adopted the recommended decision as 
the final decision of the Agency upon 
the expiration of the time for filing 
any exceptions under § 233.43(a). 

§ 233.45 State concurrence. 

(a) If the final decision of the Ad¬ 
ministrator is that an NPDES permit 
modifying the requirements of Section 
301(b)(lXB) of the Act should be 
issued to the applicant, he shall give 
notice in writing to the Governor of 
the State in which the applicant is lo¬ 
cated. 

(b) No modified NPDES permit 
issued under § 233.44 of this part shall 
become effective until the Administra¬ 
tor has received in writing, from the 
person or agency designated by the 
Governor of the State in which the 
applicant is located, by statute, or by 
other governmental act to signify the 
state's concurrence in the issuance of 
a modified permit under Section 
301(h) of the Act, a letter or other 
written documentation signifying such 
concurrence in the issuance of such 
modified permit. 

Application for Modification of the 
Requirements of Secondary Treatment 

The following is a list of attachments (A 
thru K) which must be provided by the ap¬ 
plicant. The specific Attachments, Sections 
and Appendices have been referenced. 

Attachment A. Technical Evaluation In¬ 
formation. 

Section 1. Physical Assessment (see 
55 233.11, 233.12, and 233.14 of the Pream¬ 
ble and Subpart B). 

Appendix L Description of methods 
used to compute ID assuming PLUME 
not used (see Attachment A. Section 1, 
subsection A. question 1-4). 

Appendix II. Oceanographic Data (see 
Attachment A. Section 1, subsection A. 
question 1-9). 

Appendix in. Data on Ocean Dis¬ 
charge (see Attachment A. Section 1, 
subsection B. question 1-12). 

Appendix IV. Data on Estuarine Dis¬ 
charge. (see Attachment A. Section I. 
subsection C. question 1-13). 

Section 2. Compliance with BOD or DO 
(see 5 233.12 of the Preamble and Subpart 
B). 

Appendix V. DO demand resulting 
from disturbance of bottom (see Attach¬ 
ment A, Section 2, question 2-13). 

Appendix VL Evaluation of biostimu¬ 
latory effects due to BOD (see Attach¬ 
ment A, Section 2, Question 2-16). 

Appendix VTI. Description of more 
critical DO situation (optional to appli¬ 
cant) (see Attachment A. Section 2, 
question 2-17). 

Section 3. Compliance with pH (see 
5 233.12 of the Preamble and Subpart B). 

Appendix VTII. Other considerations 
relative to pH (see Attachment A, Sec¬ 
tion 3. question 3-6) 

Section 4. Compliance with Suspended 
Solids (see 5 233.12 of the Preamble and 


Appendix IX. Compliance with State 
Water Quality criteria (see Attachment 
A, Section 4. question 4-8). 

Appendix X. Description of experi¬ 
mental procedure used to compute 
amount and areal extent of SS accumu¬ 
lation on seabed (see Attachment A, Sec¬ 
tion 4. question 4-9). 

Appendix XI. Description of how in¬ 
creased SS will impact heavy metals, 
persistent synthetic organics, and micro¬ 
organisms in the water column and on 
the seabed (see Attachment A, Section 
4. question 4-1IX 

Section 5. Marine Biological Assessment 

(see 5 233.14 of the Preamble and Subpart 

B). 

Appendix XII. Biological Assessment 
(see §233.14 of the Preamble and Sub¬ 
part B and Attachment A, Section 5). 
Section 6. Chemical Assessment (see 

§233.14 of the Preamble and Subpart B). 

Appendix XIII. Results of Chemical 
Analysis (see Attachment A. Section 6). 

Attachment B. Information on water qual¬ 
ity which assures protection of public water 
supplies. (See § 233.13 of the Preamble and 
Subpart B). 

Attachment C. Information on water qual¬ 
ity which allows recreational activities (see 
§ 233.15 of the Preamble and Subpart B>. 

Attachment D. Description of Monitoring 
System (see §233.16 of the Preamble and 
Subpart B). 

Attachment E. Letter from State or other 
point and non-point sources (see §233.17 of 
the Preamble and Subpart B). 

Attachment P. Pretreatment require¬ 
ments (see §233.18 of the Preamble and 
Subpart B). 

Attachment G. Toxics in Non-Industrial 
Sources (see §233.19 of the Preamble and 
Subpart B). 

Attachment H. Effluent Volume and Mass 
Emission Control (see § 233.20 of the Pream¬ 
ble and Subpart B). 

Attachment I. Use of Title II Funds (see 
§ 233.21 of the Preamble and Subpart B>. 

Attachment J. Compliance with ocean dis¬ 
charge guidelines, state water quality stan¬ 
dards and other requirements (see §233.22 
of the Preamble and Subpart B). 

Attachment K. Completed NPDES appli¬ 
cation form Sections I, II and m (see 
§ 233.32 of the Preamble and Subpart C). 

Attachment A—Technical Evaluation 
Information 

table of contents 

Section 1. Physical Assessment. 

Subsection A—Initial Dilution. 
Subsection B—Ocean Discharge. 
Subsection C—Estuarine Discharge. 
Section 2. Compliance with BOD or DO. 
Section 3. Compliance with pH. 

Section 4. Compliance with Suspended 

Solids. 

Section 5. Marine Biological Assessment. 
Section 0. Chemical Assessment. 

General Instructions. In addition to pro¬ 
viding the Information required In the en¬ 
closed forms, the applicant must include the 
supplemental information requested In Sec¬ 
tions 1-0 of Attachment A. An instruction 
section has been included to aid the appli¬ 
cant in completing Attachment A for those 
questions which are not self-explanatory. 

Instructions for Attachment A 

SECTION 1. PHYSICAL ASSESSMENT 

Question 1-4: Initial dilution may be cal¬ 
culated by the applicant. However, this will 


be calculated by EPA using a simple com¬ 
puter program. PLUME. ‘ based on a well 
known and widely accepted principle of 
buoyant plume dispersion employed In 
many mathematical models. A very conser¬ 
vative approach is taken in calculating ini¬ 
tial dilution using PLUME. Applicants using 
other models, or other computer programs 
of essentially the same algorithm, must 
show by comparison of calculations that 
their results are equally conservative. 

The EPA model does not account for any 
increased rate of dilution associated with 
ambient currents in the region of the dis¬ 
charge. EPA may or may not accept appli¬ 
cants calculations based on other models in¬ 
corporating advection and diffusion in de¬ 
fining Initial dilution. This Judgment will 
depend. In part, on documentation provided 
and an evaluation of the merits relative to 
critical (worst case) conditions. 

Calculations using PLUME provide dilu¬ 
tion estimates for Individual (non-interact¬ 
ing) plumes, primarily for simplicity. In con¬ 
ventional practice, multiport diffusers may 
result In plumes which overlap (Interact) 
prior to reaching the level of buoyant equi¬ 
librium. Consequently, EPA will lower esti¬ 
mates of Initial dilution, if deemed neces¬ 
sary, to reflect reduced dilution in situations 
where evidence of plume interaction ap¬ 
pears significant. 

For convenience. Initial dilutions calculat¬ 
ed by PLUME are minimum dilutions ex¬ 
pected at any given depth in the plume. 
Considering the overall plume, these mini¬ 
mum dilutions are expected to be found 
along the centerline of each plume. For pur¬ 
poses of demonstrating impact on water 
quality criteria, and for field monitoring, 
the appropriate value is the average dilution 
(equal to 1.77 times the centerline dilution) 
as calculated at the depth where neutral 
buoyancy is first established, or in cases 
where neutral buoyancy Is not achieved, the 
maximum depth over the diffuser. The con¬ 
centration of waste const!tutents expected 
at this depth is: 


cr* CA ♦ 


CE - CA 


17771 


Where: 

CF=final concentration. 

CE= effluent concentration. 

C4=ambient concentration. 

D=centerline dilution calculated by 

PLUME. 

Question 1-9: The applicant must demon¬ 
strate that coastal circulation processes con¬ 
tinuously supply dilution water in the 
amount of 1.77 D x Q. where Q Is the volu¬ 
metric flux of treated wastewater, using 
oceanographic data discussed in Appendix 
n, m, or IV. 

Question 1-10: The margin of error should 
be limited to plus or minus 10 meters, but it 
may be increased under some circumstances 
which must be Justified by the applicant. 


‘“User’s Guide and Documentation for 
Outfall Plume Model,” D. J. Baumgartner. 
D. S. Trent, and K. V. Byram. Working 
Paper No. 80, EPA, Pacific Northwest Water 
Laboratory. May 197L Available by writing 
National Technical Information Service, 
5285 Port Royal Road. Springfield. Va. 
22151. (Order No. NTIS-PB 204-557, $3.) 
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SECTION 2. COMPLIANCE WITH BOD OR DO 

Question 2-4: The location of effluent 
concentration measurement should be clear¬ 
ly indicated (i.e., final clarifier overflow, 
final pump station). If disinfection Is em¬ 
ployed periodically, samples must be ob¬ 
tained for every situation. 

Question 2-5: Because anaerobic condi¬ 
tions in ocean outfalls may increase demand 
and adversely alter other chemical param¬ 
eters, it is necessary to compute travel times 
at critical flows. Applicants should enter the 
values for the flows indicated and compute 
the time of flow between the sample point 
and the diffuser ports. 

Question 2-6: The Immediate Dissolved 
Oxygen Demand (IDOD, Standard Meth¬ 
ods, 14th ed) must be measured after repre¬ 
sentative temperatures for the time periods 
computed for question No. 2-6. This value is 
considered to be a conservative estimate of 
the oxygen demand exerted by the waste 
stream in the buoyant plume formed in the 
sea upon discharge from an ocean outfall. 

Question 2-8: Compute the final DO using 
the following equation (all values in mg/1): 


DO * 00 ♦ DO,. - IDOD - DO 

p A _E_A 

1.77D 


DOr- final dissolved oxygen. 

DOa =background dissolved oxygen. 

DOk =dissolved oxygen of samples at final 
sampling point in the plant. 

IDOD - immediate dissolved oxygen 
demand, per standard methods. 

D-centerline dilution calculated by 
PLUME. 

Question 2-11: Use formula presented in 
Question 1-4 of this section. 

SECTION 3. COMPLIANCE WITH PH 

Question 3-4: pH may change temporarily 
as a result of effluent dilution with 
seawater. Therefore, the applicant should 
provide results of pH measurement in tabu¬ 
lar form (graphs of continuous measure¬ 
ment may be attached) for representative 
dilutions at the end of initial dilution. Mea¬ 
surements should be made immediately 
after mixing and at three more times follow¬ 
ing mixing as determined by observing the 
rate of reaction of the waste and seawater. 

SECTION 4. COMPLIANCE WITH SUSPENDED 
SOLIDS 

Question 4-9: If applicable water quality 
criteria limit settleable solids, the applicant 
must experimentally determine the amount 
of settleable solids after appropriate initial 
mixing and a period of quiescent settling. 
The mass of settleable material may be re¬ 
ported per unit volume of discharge or per 
unit volume of receiving water, whichever 
relates most directly to the applicable crite¬ 
rion. 

Water quality criteria may limit the 
actual areal deposition* rate of settleable 
solids as a way to protect benthic communi¬ 
ties from significantly altered sedimentary 
materials. An assessment of the accumula¬ 
tion of settleable solids must be provided in 
any event, in order to estimate the impact 
of deposited materials on oxygen levels. 


*As distinguished from a limit on the con¬ 
centration of settleable solids in the water 
column. 


The applicant must also provide an assess¬ 
ment of the long term fate of the sedimen¬ 
tary material. It is important to assure that 
periodic sediment resuspension or continual 
drift of sediment loads will not result in del¬ 
eterious accumulations in bays, estuaries, 
beaches, and oceanic topographic depres¬ 
sions. Data from seabed drifter studies, if 
available, should be reported. 

SECTION 1. PHYSICAL ASSESSMENT 

Subsection A. Initial Dilution. 

1-1. List the characteristics of the outfall 
diffuser system: 

-angle of port orientation from hori¬ 
zontal degrees. 

-port diameter in meters to 3 signifi¬ 
cant figures. 

-vertical distance between water sur¬ 
face and outfall port centerline, in meters. 

-density of effluent in grams per 

cubic centimeters. 

-number of ports. 

-port spacing, meters; also, describe 

or sketch below, the spatial arrangement of 
ports with respect to each other. 

-design flow rate for each port if 

multiple flow rate ports are employed. 

1—2. Determine the flow rates from each 
port for the following flow conditions: 

a. Min. hourly flow=-m Vsec. 

b. Avg. hourly flow*-m Vsec. 

c. Max. hourly flow*-m Vsec. 

d. Expected max. hourly flow by Septem¬ 
ber 1983:-m Vsec. 

e. Max. wet weather hourly 

flow--m Vsec. 

1-3. Provide density gradient lines for the 
region of the outfall (within 1 mile). Suffi¬ 
cient data points must be given to allow an 
accurate representation of true gradients by 
linear segments. The accuracy of density 
data should be 10 * gram per cubic centi¬ 
meter. A set of data must be provided for 
each of the following critical environmental 
situations: 

a. Periods of minimum and maximum 
loadings from the wastewater treatment fa¬ 
cility. 

b. Periods of low background water qual¬ 
ity due to natural conditions, including low 
DO, excessively high and low turbidity. 

c. Periods of exceptional biological activity 
(e.g., spawning, migration of anadromous or 
catadromous organisms, etc.). 

d. Periods of low net circulation, low effec¬ 
tive net flushing, or low intertidal mixing. 

e. Periods of minimum and maximum 
stratification. 

1-4. Compute Initial dilution, as directed 
in the instructions section, for each of the 
flow rates identified in section 1-2 and each 
of the critical environmental conditions 
given in section 1-3. Describe the method 
used in Appendix I. 

1-5. If PLUME is used, check here □. 

1-6. Of the initial dilutions listed in 1-4, 
which are most critical with respect to am¬ 
bient DO requirements? Explain. 

1-7. Which is most critical for pH? Ex¬ 
plain. 

1-8. Which is most critical for SS? Ex¬ 
plain. 

1-9. Provide in Appendix II an explana¬ 
tion of how the currents and tides in the vi¬ 
cinity of the outfall (using data provided in 
Appendices IH and/or IV) may Influence 
plume shape, trajectory, and seawater en¬ 
trainment in the plume (or plumes if multi¬ 
ple diffusers are used). 

1-10. Prom data and calculations in 1-1 
through 1-9, compute the boundary of the 


zone of initial dilution. Include all possible 
plume configurations (using only the Initial 
dilution regions), allowing for advection and 
for a margin of error in navigation. For pur¬ 
poses of compliance monitoring, a regularly 
shaped boundary (e.g., cylinder, cube, etc.) 
would be acceptable. List the geometric de¬ 
scription of the zone configurations indicat¬ 
ing the margin of error as a ± distance. 

1-11. List the coordinates of the zone by 
latitude and longitude. 

Subsection B. Ocean Discharge 

112. If your discharge is to the ocean, pro¬ 
vide in Appendix III an oceanographic 
report including: 

a. Seasonal measurements of current 
speed and direction, and salinity represent¬ 
ing continuous profiles (where possible) in 
transects from the shore to at least one 
pipeline length greater than the outfall dis¬ 
tance offshore. Station spacings are to be in 
distances of one-fourth the pipeline length. 
Similarly, data at two stations on each side 
of the diffuser should be provided. 

b. Depending on applicable water quality 
criteria and monitoring requirements, addi¬ 
tional measurements should be simulta¬ 
neously made at the same stations. Light 
transmittance, turbidity, BO. pH, dissolved 
oxygen and suspended solids measurements 
are possible requirements. 

c. Continuous wind data representative of 
the outfall area (away from buildings creat¬ 
ing topographic effects) must be provided 
for a significant historical period. 

d. Correlation of current speed and direc¬ 
tion with wind speed and direction, and 
wherever possible, cross-spectral analysis 
should be provided. Current meter records 
must also be examined for onshore/offshore 
components, frequency, and other statistical 
properties. 

e. Continuous records of current speed 
and direction at two depths near the diffus¬ 
er must be provided. 

f. An assessment of the environmental ef¬ 
fects of direct freshwater runoff from coast¬ 
al areas is required. 

Subsection C. Estuarine Discharge 

1-13. If your discharge is to an estuary, 
provide in Appendix IV an oceanographic 
report describing the following characteris¬ 
tics: 

a. Seasonal classification of the estuary in 
the vicinity of the discharge must be docu¬ 
mented in relation to the scheme devised by 
Hansen and Rattray. * 

b. the freshwater budget of the system 
must be documented as to the cumulative 
effect of runoff at the polnt(s) under con¬ 
sideration in conjuction with the above re¬ 
quirement. 

c. Wind and tide effects must be consid¬ 
ered in conjunction with an attempt to de¬ 
termine Influence of different tidal (and 
wind) conditions on stratification/circula¬ 
tion. 

d. The effects of geographical and geo- 
morphological features on spatial and tem¬ 
poral variations shall be evaluated with nar¬ 
rows and shoaling effects in mind. 

e. Spatial and temporal scale-dependent 
phenomena within the outfall tidal excur¬ 
sion zone are to be evaluated. 

f. If numerical models are used to support 
the modification request, complete docu- 


* ,4 New dimensions in Estuary Classifica¬ 
tion." D. V. Hansen and M. Rattray, Jr.. 
Limnology and Oceanography . 11 . (3) 319- 
326, 1966. 
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mentation and seasonal verification at the 
polnt(s) in question will be required, as will 
methods employed to evaluate turbulent, 
advective, other terms. 

g. If hydraulic models are used to support 
the modification request, time-lapse photo¬ 
graphs covering combinations of seasonal 
runoff and tidal conditions at the pointCs) in 
question will be required. Documentation of 
methods employed to simulate, e.g., wind, 
density, and velocity profiles will be re¬ 
quired. 

h. Background data on suspended solids 
contributions and estimates of deposition 
and resuspension to the estuary solids bal¬ 
ance must be supplied. 

SECTION a. COMPLIANCE WITH BOD OR DO 

2-1. If the BOD of your effluent exceeds 
the BOD criteria described in paragraph (a) 
Section 133.102, Subchapter D, Title 40 
CFR, check this box □ and complete this 
section. 

2-2. If the BOD of your effluent does not 
exceed the BOD criteria described in para¬ 
graph (a) Section 133.102, Subchapter D. 
Title 40 CFR, check this box □ and proceed 
to Section 3 (pH). 

2-3. Provide applicable state water quality 
criteria levels in receiving water. You may 
only apply for a BOD modification if a 
value is entered in 2-3a or 2-3b below. 

a. DO-mg/1. 

b. BOD-mg/1. 

Complete the appropriate subsection to 
show compliance with the criteria listed in 

2-3a or 2-3 b or both if applicable. 

Dissolved Oxygen 

2-4. Effluent Sample Point location 
-. DO (mg/1) at Sample Point 

2-5. Travel time from Sample Point to dif¬ 
fuser ports: 

a. Min. hourly flow - mVsec, time of 

flow-min. 

b. Avg. hourly flow - mVsec, time of 

flow-min. 

c. Max. hourly flow -mVsec, time of 

flow-min. 

d. Expected max. hourly flow in 1983 - 

mVsec. time of flow-min. 

e. Max. wet weather hourly flow-mV 

sec, time of flow-min. 

2-6. Immediate Dissolved Oxygen Demand 
(15 min.) of the sample after anaerobic incu¬ 
bation for times 2-4a through 2-4e, respec¬ 
tively. 

a_. 

b_. 

cL-’ 

e.-. 

2-7. List background DO concentrations at 
appropriate depths with respect to possible 
influence by the ocean outfall for the criti¬ 
cal environmental situations listed in ques¬ 
tion 1-3. 

2-8. Compute the influence of DO using 
the flows presented in 2-5, and the DO con¬ 
centration presented in 2-7 which corre¬ 
spond to the response provided to question 
1 - 6 . 

2-9. Do the results of 2-8 meet the criteria 
for DO presented in 2-3a? If not, explain. 

2-10. Determine the BOD of grab samples 
taken at times of the day corresponding the 
flow presented in 2-5a, b, c, and e. 

a-. 

b_. 

e_’ 


2-11. Compute the final BOD following 
initial dilution using the appropriate flows 
in 2-5. 

a. -. 

b. -. 

c. -. 

e.-. 

2-12. Do the results of 2-11 meet the crite¬ 
ria for BOD presented in 2-3b? If not ex¬ 
plain. 

2-13. Provide in Appendix V, an analysis 
showing that BOD exerted after initial dilu¬ 
tion will not result in subsequent depletion 
of DO below applicable criteria for DO. De¬ 
scribe the oxygen demand resulting from 
periodic disturbance of accumulated sedi¬ 
ments, and from steady demand of undis¬ 
turbed sediments, in relation to question 1- 
10 . 

2-14. The demand of oxygen in the 
bottom 2 meters of seawater for the critical 
3 month period refers to the following data: 

a. Ambient DO concentration-mg/1. 

b. DO criterion-mg/1. 

c. What months of the year are represent¬ 
ed? 


2-15. How often are the 2-3a criterion ex¬ 
ceeded? -. 

2-16. In Appendix VI, provide an evalua¬ 
tion of biostimulatory effects on environ¬ 
mental quality and marine organisms, 
taking into account aesthetic conditions, in¬ 
creased turbidity, increases in undesirable 
organisms, increased incidence of damage in 
organisms. 

2- 17. Do you believe questions 2-3 
through 2-14 adequately represent the most 
critical evaluation of possible adverse ef¬ 
fects that may be associated with increased 
BOD discharges? If not, please describe in 
Appendix VII a more critical situation and 
demonstrate that your discharge will not 
exceed applicable water quality criteria or 
cause environmental damage. 

SECTION 3. COMPLIANCE WITH PH 

3- 1. What is the average pH of your efflu¬ 
ent? -. 

3-2. If the pH presented in 3-1 is between 
6 and 9 check this box □ and continue to 
Section 4. 

3-3. List the applicable criteria for pH in 
the vicinity of the discharge. Explain why 
the pH of the final effluent is <6.0 or >9.0. 

3-4. List below pH resulting from a mix¬ 
ture of seawater and freshwater effluent ac¬ 
cording to initial dilutions as calculated in 
1-4. Describe the method used in determin¬ 
ing pH. 

Values for each dilution must be a time 
series as deemed appropriate based on ex¬ 
perimental observations. 

3-5. Is the pH criterion met in every case? 
How often is the pH criteria exceeded? Ex¬ 
plain. 

3- 6. If you have evaluated other consider¬ 
ations regarding pH, please provide a de¬ 
tailed analysis in Appendix VIII. 

Section 4. Compliance with suspended 
solids 

4- 1. If the suspended solids of your efflu¬ 
ent exceeds the suspended solids criteria de¬ 
scribed in paragraph (b). Section 133.102, 
Subchapter D, 40 CFR, check this box □ 
and complete this section. 

4-2. If the suspended solids of your efflu¬ 
ent does not exceed the suspended solids cri¬ 
teria described in paragraph (b). Section 
133.102, Subchapter D, Title 40 CFR, check 
this box □ and proceed to Section 5. 


4-3. Have you received, or are you in the 
process of receiving an adjusted suspended 
solids effluent requirement from EPA by 
virtue of operating an approved wastewater 
treatment pond? (See Section 133.103, Sub¬ 
chapter D. Title 40 CFR.) 

YES-. please explain. 

NO-. proceed to next question. 

4-4. List the state water quality criteria 
related to suspended solids applicable to the 
marine waters where the outfall is located. 
Criteria for suspended solids, water clarity, 
turbidity, light transmittance, photic zone, 
or settleable solids are acceptable. 

4-5. Determine the suspended solids con¬ 
tent for the following flow conditions: 

a. Min. hourly flow - mVsec, SS - 

mg/1. 

b. Avg. hourly flow - mVsec. SS - 

mg/1. 

c. Max. hourly flow - mVsec, SS - 

mg/1. 

d. Max. wet weather hourly flow-m*/ 

sec, SS-mg/1. 

4-6. Using the critical Initial dilutions se¬ 
lected in 1-8 and corresponding SS in 4-5, 
compute the final suspended solids concen¬ 
trations following initial mixing. 

4-7. Do the final suspended solids concen¬ 
trations meet the state water quality crite¬ 
ria for suspended solids? YES-NO- 

State does not have water quality criteria 
for SS-. 

4-8. If the state does not have water qual¬ 
ity criteria for SS. provide as Appendix IX a 
detailed discussion of how your outfall dis¬ 
charge meets state water quality criteria for 
water clarity, turbidity, light transmittance, 
photic zone, or settleable solids. The infor¬ 
mation should relate to the criteria condi¬ 
tion explained in 1-8 and include the results 
of laboratory testing and field studies. 

4-9. Describe in Appendix X the experi¬ 
mental procedure used to compute the 
amount and areal extent of seabed accumu¬ 
lation of SS discharged under this modifica¬ 
tion. 

4-10. Does the discharge meet the settlea¬ 
ble solids criteria in all critical cases as iden¬ 
tified in question 1-3? Data must be pro¬ 
vided to substantiate this assessment. 

-Yes, proceed. 

- No applicable criteria; however the 

seabed accumulation is computed for use in 
evaluating benthic oxygen demand. 

- No applicable criteria for settleable 

solids or benthic oxygen demand. 

4-11. Describe in appendix XI how the in¬ 
creased SS may impact criteria for heavy 
metals, persistent synthetic organics, and 
pathogenic microorganisms in the water 
column and benthos. Include a description 
of the effect of settleable solids on the 
benthic community, both in terms of struc¬ 
ture and function. 

section 5. marine biological assessment 

Section 301(h)(2) of the Clean Water Act 
of 1977 requires that modification of the 
secondary treatment requirement will not 
threaten the protection and propagation of 
a balanced, indigenous population of shell¬ 
fish, fish, and wildlife. The “balanced indig¬ 
enous population of shellfish, fish, and wild¬ 
life” within the zone of initial mixing of the 
outfall shall be interpreted, for purposes of 
granting modification under § 402(b)(1)(B). 
as a community of marine organisms which 
(1) might reasonably be expected to repopu¬ 
late the polluted water body segment from 
nearby unpolluted waters if the sources of 
pollution were removed, and (2) exhibits 
characteristics similar to nearby unpolluted 
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healthy communities existing under compa¬ 
rable environmental conditions (physical, 
chemical and geologic), including depth, 
substratum composition, temperature, salin¬ 
ity. and hydrographic regime. 

The Environmental Protection Agency’s 
evaluation of applications for modifications 
from secondary treatment requirements will 
in part be based on an analysis of the exist¬ 
ing condition and vulnerability of marine 
biological communities likely to be impacted 
by partially treated effluents. The extent of 
the required documentation is dependent on 
two factors—the quality of effluent and the 
relative sensitivity of the receiving ecosys¬ 
tem. 

All applicants must provide in Appendix 
XII a summary of biological conditions in 
the vicinity of the outfall. This report will 
discuss at a minimum those topics required 
by § 233.13(dX2XB). 

The biological conditions summary should 
be based on existing data if available, or 
original biological field surveys. Sampling 
guidelines for the benthos, phytoplankton, 
zooplankton, demersal fishes, and intertidal 
assemblages are available from EPA. Com¬ 
munity structure, composition and diversity 
can be analyzed by the numerical classifica¬ 
tion techniques reviewed by Boesch (1977, 
EPA EcoL Res. Ser., 600/3-77-033). The ma- 
crofaunal benthos Is recommended as an ap¬ 
propriate community for detecting the ef¬ 
fects of settleable effluent components. The 
design of the sampling program must in¬ 
clude control stations against which the ef¬ 
fects of the outfall can be gauged, and suffi¬ 
cient stations should be occupied on a radial 
pattern of transects so that gradients of 
conditions can be observed. It may be neces¬ 
sary to stratify sampling according to natu¬ 
ral environmental discontinuities in the out¬ 
fall vicinity. 

In addition, applicants shall complete the 
following questions and provide detailed In¬ 
formation In the report (§ 233.13(d)(2XB» 
or by other means to support or explain 
their responses: 

5-1. Is the marine environment beyond 
the zone of initial dilution so polluted as not 
to maintain or propagate a diverse and 
healthy community of marine life charac¬ 
teristic of the biogeographic zone in which 

the outfall is located? YES-NO- 

5-2. Are the marine communities beyond 
the zone of initial dilution dominated by 
pollution resistant species (e.g., slime form¬ 
ing algae or bacteria; fouling or boring spe¬ 
cies; nuisance, trash or diseased species of 

finfish, invertebrates, etc.)? YES-NO- 

5-3. Are any applicable Federal or State 
water quality standards violated at any time 
of the year at the border of the zone of ini¬ 
tial dilution? YES-NO- 

5-4. Has the outfall discharge had a dele¬ 
terious effect on distinctive habitats of 
limited distribution such as kelp beds and 
coral reefs either within or beyond the zone 

of Initial dilution? YES-NO- 

5-5. Has the outfall discharge caused an 
increased incidence of disease in any marine 

organism? YES-NO- 

5-6. Have commercial or recreational fish¬ 
eries been adversely affected by pollution in 

the area of the outfall discharge? YES- 

NO- 

5-7. Are the vertical and horizontal strati¬ 
fications of biological communities beyond 
the zone of Initial dilution characteristic of 
the biogeographic zone in which the outfall 

discharge is located? YES-NO- 

5-6. Are the functional relationships (e.g., 
species successional pattern, propagation. 


food chain associations) within biological 
communities beyond the zone of Initial dilu¬ 
tion characteristic of the biogeographic 
zone In which the outfall discharge is locat¬ 
ed? YES-NO- 

5-9. Has mass mortality of fishes or inver¬ 
tebrates, or atypical growths of marine 
algae due to anoxia or other conditions ever 
occurred in the area of the outfall dis¬ 
charge? YES-NO- 

5-10. Have populations of any marine 
plant or animal organisms (especially nui¬ 
sance or toxic species in the water column 
or substrate) in the area of the outfall dis¬ 
charge increased significantly beyond that 
characteristic of the biogeographic zone in 
which the outfall discharge is located? 
YES-NO- 

5-11. Are the biological communities 
within the zone of Initial dilution the same 
as would naturally occur in the absence of 
the outfall? YES-NO- 

5-12. Has the outfall discharge caused ad¬ 
verse ecological impacUs) beyond the zone 
of initial dilution other than thos addressed 
in the preceding questions? If so, please ex¬ 
plain. YES-NO- 

SECTION 6. CHEMICAL ASSESSMENT 

Section 301(h)(2) requires the attainment 
and maintenance of that water quality 
which assures protection of public water 
supplies and the protection and propagation 
of a balanced, indigenous population of 
shellfish, fish and wildlife, and allows recre¬ 
ational activities, in and on the water. In ad¬ 
dition to the physical assessment (Section 1) 
and biological assessment (Section 5) a 
chemical assessment is required to assure 
that water quality standards are main¬ 
tained. 

Since chemical water quality standards 
are critical in determining water quality for 
further uses, the discharger will be required 
to submit a complete analysis for the sub¬ 
stances listed in this part. All analyses shall 
be done on a 24 hour composite sample with 
incremental samples collected hourly. 

Both dry weather and wet weather flows 
shall be sampled and analyzed. The dry 
weather flow shall be collected no less than 
5 days following a rainfall of measurable in¬ 
tensity. 

Analyses for the parameters and chemi¬ 
cals shall be conducted on both a mixed 
sample and the supernatant from the total 
sample following 3 hours of quiescent set¬ 
tling. 

Conventional pollutants as well as toxic 
pollutants have been Included. The list of 
toxic pollutants has been taken from Table 
1 of Committee Print Numbered 95-30 and 
include “the 65 Consent Decree toxic pollut¬ 
ants.” The EPA expects to publish marine 
water quality criteria in June 1976 for the 
65 toxic substances which will be used to 
evaluate the applications. 

Test procedures for the 65 toxics will be 
provided by EPA. 

The discharger shall submit as Appendix 
XIII the results of analyses of mixed and 
settled samples for the following param¬ 
eters: 

Total Kjeldahl Nitrogen 
Ammonia—Nitrogen 
Nitrate—Nitrogen 
Chlorine—Total residual 
Oil and Grease 
Phosphorus (as total P) 

Settleable solids (mixed sample only) 

96 hour LC 50 

Fecal coliform bacteria 

Manganese 


PH 

Hydrogen Sulfide 
Solids—TSS, TDS. VSS 
Mirex 
Guthion 
Methoxychlor 
Parathion 
Demeton 
Malathion 
Toxic Pollutants: 

Aldrin/Dieldrin; Arsenic; Benzidine; Carbon 
tetrachloride; Cadmium (total); Dichloro- 
benzidine. 

Cholorinated ethanes; Chloroform; Chromi¬ 
um (total). 

Dichloroethylenes. 

Dinitrotoluene; Fluoranthene; Diphenylhy- 
drazine; Endrin; Hexachlorocyclo- penta- 
diene; Ethylbenzene; Mercury (total); 
Nickel (total); Nitrobenzene; Naphthalene: 
Silver (total); Vinyl Chloride. 
Acenaphthene; Antimony; Chlorinated ben¬ 
zenes; Chloralkyl ethers; DDT; Dichloro- 
propane and dichloropropene; Halometh- 
anes; Tetrachloroethylene; Trichloroethy¬ 
lene. 

Polynuclear aromatic hydrocarbons; Endo- 
sulfan; Pentachlorophenol; Phenol; Acry¬ 
lonitrile; Asbestos; Benzene; Beryllium; 
* Chlorinated Naphthalene; 2-Chloro- 
phenol; Chlorophenols; Cyanide (total); 
2,4-Dichlorophenol. 

Acrolein; Chlordane; Nitrosamines; Copper 
(total); Dichlorobenzenes; Haloethers. 
Heptachlor, Hexachlorobutadiene; Hexa- 
chlorocyclohexane—(Lindane); Isophor- 
one. 

Lead (total); Nitrophenols; Phthalate 
Esters; PCB's Selenium (total); P-Dioxin; 
Thallium (total); Toluene; Toxaphene; 
Zinc (total); 2.4-dimethylphenol. 

Attachment F. Section 2 

403.8 Development of pretreatment pro - 
gram by POTW Control Agencies. 

(a) Any POTW with a design flow of 5 
mgd or greater receiving industrial 
wastewater which passes through or inter¬ 
feres with the operation of the POTW will 
be required to establish a POTW Pretreat¬ 
ment Program. The A dmin istrator may 
elect to require that a POTW with a design 
flow of less than 5 mgd develop a POTW 
Pretreatment Program. Similarly, the Ad¬ 
ministrator may exempt a POTW with a 
design flow of 5 mgd or great er fr om the re¬ 
quirement to develop a POTW Pretreat¬ 
ment Program. 

(b) An approvable POTW Pretreatment 
Program will be developed within 3 years 
after the reissuance or modification of the 
POTW's existing NPDES permit (see sec¬ 
tion 403.9). The components of the Program 
set forth in paragrap h (c ) below, will be ad¬ 
ministered by the POTW Control Agency to 
assure compliance by Industrial Users with 
applicable Pret reatment Standards. 

(c) A POTW Pretreatment Program shall 
meet the following requirements: 

(1) Legal Authority: The POTW Control 
Agency shall operate pursuant to a statute, 
ordinance, contract, agreement, or other 
written legal authority, enforceable in State 
or local courts, which authorizes or enables 
the POTW Control Agency to apply and to 
enforce the requirements of sections 307 (b) 
and (c), and 402(b)(8) of the Act and any 
regulations implementing those sections. At 
a minimum, this legal authority shall enable 
the POTW Control Agency to: 

(A) Deny or condition new or increased 
discharges of pollutants to the POTW by 
Industrial Users; 
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(B) Require compliance with Pretreat¬ 
ment standards by Industrial Users dis¬ 
charging wastes to the POTW. 

(C) Control, through permit, contract, 
order, etc., the discharge to the POTW by 
each Industrial User to ensure compliance 
with Pretreatment Standards. 

<D) Require (1) the development of a com¬ 
pliance schedule by the Industrial User for 
the installation of technology required to 
meet applicable pretreatment standards, 
and (2) the submission of all such notices 
and self-monitoring reports from Industrial 
Users as are necessary to assess and assure 
compliance by Industrial Users with Pre¬ 
treatment Standards, including but not 
limited to those reports required in section 
403.14; 

(E) Carry out all such inspection, surveil¬ 
lance and monitoring procedures as are nec¬ 
essary to determine, independent of infor¬ 
mation supplied by Industrial Users, compli¬ 
ance or noncompliance with applicable Pre- 
treatment Standards by such Industrial 
Users. Representatives of the POTW Con¬ 
trol Agency must be authorized to enter any 
premises of any Industrial User in which an 
effluent source or treatment system is locat¬ 
ed or in which records are required to be 
kept under paragraph (cXIXd) of this sec¬ 
tion to assure compliance with Pretreat¬ 
ment Standards. 

(Comment: Authority to carry out surveil¬ 
lance, inspection and monitoring procedures 
should be at least as extensive as the au¬ 
thority provided under section 308 (a) and 

(b) of the Act.) 

(P) Independently assess or recover 
through judicial action, civil or criminal 
fines, penalties, and injunctive relief for the 
noncompliance by an Industrial User with 

(i) any Pretreatment Standard, (li) any duty 
to allow or carry out inspections, entry, or 
monitoring activities; (iii) any r ules , regula¬ 
tions or orders issued by the POTW Control 
Agency; or (iv) any reporting requirements 
imposed by the POTW Control Agency. The 
POTW Control Agency shall have authority 
and procedures to Immediately and effec¬ 
tively halt or eliminate any actual or threat¬ 
ened discharge of pollutants to the POTW 
which presents an imminent or substantial 
endangerment to the health or welfare of 
persons or to the proper operation of the 
POTW. 

(2) Procedures: The POTW Control 
Agency shall have procedures to insure com¬ 
pliance with POTW Pretreatment Program 
requirements. At a minimum, these proce¬ 
dures shall enable the POTW Control 
Agency to: 

(A) Make systematic, comprehensive sur¬ 
veys of all sewer lines leading to the POTW 
in order to identify and locate all Industrial 
Users which might be subject to the POTW 
Pretreatment program. 

(Comment: Any compilation, index or in¬ 
ventory of Industrial Users made under this 
paragraph shall be made available to the 
Regional Administrator or Director upon re¬ 
quest.) 

<B) Identify the character and volume of 
pollutants discharged to the POTW by the 
Industrial Users identified under section 
403.8(cX2XA); 

(C) Notify Industrial Users identified 
under section 403.8(cX2XA) of applicable 
Pretreatment Standards and any applicable 
sludge management requirements under sec¬ 
tion 405 of the Act and sections 3001, 3004. 
and 4004 of the Resources Conservation and 
Recovery Act; 

(D) Receive and analyze self-monitoring 
reports and other notices submitted by In¬ 


dustrial Users in accordance with the self¬ 
monitoring requirements in section 403.14; 

(E) Randomly sample and analyze the ef¬ 
fluent from Industrial Users and conduct 
surveillance and inspection activities in 
order to identify, independent of informa¬ 
tion supplied by Industrial Users, occasional 
and continuing noncompliance with Pre- 
treatment Standards; 

(P) Follow up instances of noncompliance 
with Pretreatment Standards, as indicated 
in the reports and notices required under 
section 403.14, or indicated by analysis, in¬ 
spection. and surveillance activities de¬ 
scribed in paragraph (c)(2)(E). Sample 
taking and analysis and the collection of 
other information shall be performed with 
sufficient care to produce evidence admissi¬ 
ble in enforcement proceedings or in Judici¬ 
al actions; 

(G) Initiate Judicial action in courts of 
competent Jurisdiction for Injunctive relief 
or other civil or criminal remedies for non- 
compliance or threatened noncompliance 
with Pretreatment Standards and other re¬ 
quirements; and 

(H) Implement and enforce other rules or 
regulations issued by the POTW Control 
Agency and any other rules or regulations 
promulgated by EPA or an NPDES State to 
implement Pretreatment Standards and/or 
sections 307 (b) or (c) or 402(b)(8) of the 
Act. 

(I) Comply with the public participation 
require ment s of section 101(e) of the Act 
and 40 CFR 105 in the enforcement of Fed¬ 
eral pretreatment standards. These proce¬ 
dures shall Include provision for at least an¬ 
nually providing public notification, in the 
largest daily newspaper published in the 
•municipality in which the POTW is located, 
of industrial users during the previous 12 
months who at least once: 

(i) Were not in compliance with the appli¬ 
cable categorical pretreatment standard as 
reported in pollutant concentration reports 
required by section 403.14, and/or 

(ii) Reported a violation of the prohibited 
discharges (section 403.5) as required in sec¬ 
tion 403.14. 

The notification shall summarize enforce¬ 
ment actions taken by the control authori¬ 
ties during the same 12 months. 

(3) Funding: The POTW Control Agency 
shall have sufficient resources and qualified 
personnel to carry out the authorities and 
procedures described in sections 403.8(b) (1) 
and (2). 

(Comment: In combination with other 
sources of funding, the system of user 
charges req uired under section 201 of the 
Act and 40 CFR 35.929 shall provide ade¬ 
quate funding to carry out the authorities 
and procedures enumerated in sections 403.8 
(1) and (2) and shall be structured so that 
any increased costs attributable to the 
POTW Pretreatment Program shall be 
passed on to Industrial Users through in¬ 
creased user charges. 

Funding and personnel must ensure an ef¬ 
fective POTW Pretreatment Program. How¬ 
ever. in some limited circumstances, funding 
and personnel may be delayed where (1) the 
POTW Control Agency has adequate legal 
authority and procedures to carry out the 
POTW Pretreatment Program requirements 
described in section 403.8, and (2) a limited 
aspect of the POTW Permit Program does 
not need to be implemented immediately. 
For example, where a compliance monitor¬ 
ing program for a certain industrial catego¬ 
ry is not yet required because the Pretreat¬ 
ment Standard for that industrial category 


has not been promulgated and no other pre- 
treatment requirements apply to that 
source, funding for that aspect of the 
POTW Pretreatment Program may be de¬ 
layed. but only until such time as that 
aspect of the POTW Pretreatment Program 
must be implemented. To delay funding and 
personnel in this manner, the municipal 
agency must demonstrate that funding and 
personnel will be available when needed.) 
403.9 Incorporation of POTW Present¬ 
ment Program requirements in NPDES 
permits issued to POTWs. 

(a) POTWs required to establish a POTW 
Pretreatment Program under section 
403.8(a) must have received approval of a 
Program within three years after the reis¬ 
suance or modification of their presently ex¬ 
isting NPDES permit. 

(b) A POTW Control Agency may develop 
an approvable POTW Pretreatment Pro¬ 
gram anytime before the time limit set 
forth in paragraph (a) above. Upo n approval 
of the Program, the POTW’s NPDES 
Permit will be modified to incorporate the 
Program conditions as enforceable condi¬ 
tions. 

(c) If the POTW does not have an ap¬ 
proved POTW Pretreatment Program at the 
time the POTW’s existing Permit is reissued 
or modified, the shortest reasonable compli¬ 
ance schedule, not to exceed three years, for 
the development of the legal authority, pro¬ 
cedures and funding required by 403.8, will 
be incorporated into the Permit at the time 
it is reissued or modified. 

(d) When a NPDES Permit is reissued or 
modified as described in paragraphs (b) and 

(c) above, the following conditions also will 
be incorporated into the permit: 

(1) A requirement that the POTW Control 
Agency, through the authorities and proce¬ 
dures set forth in the Program, will be re¬ 
sponsible for ensuring compliance with Pre- 
treatment Standards by Industrial Users. 

(2) A provision that the POTW Control 
Agency may revise Pretreatment Standards 
for Industrial Users, upon approval by the 
Approval Authority, if the POTW Control 
Agency has demonstrated, in accordance 
the requirements set forth in section 403.7, 
that the POTW removes all or any part of 
the pollutant regulated by such Pretreat¬ 
ment Standard. The demonstrated percent¬ 
age of removal and the revised pretreatment 
limits for Industrial Users will be included 
as enforceable requirements in the NPDES 
Permit as follows: 

(A) The initial request for removal 
allowance may be submitted to the Approv¬ 
al Authority with the request for program 
approval submitted pursuant to section 
403.8. Upon approval in accordance with the 
procedures of 403.1 KaMI). the demonstrat¬ 
ed percentage of removal will be incorporat¬ 
ed in the permit. 

(B) Subsequent requests for removal 
allowances resulting from the promulgation 
by EPA of new categorical pretreatment 
standards covering pollutants for which the 
POTW currently has no allowance approval 
will be considered once a year. Upon approv¬ 
al of such a request in accordance with the 
procedures set forth in 403.1KJ), the demon¬ 
strated percentage of removal will be Includ¬ 
ed as an enforceable condition of the 
POTW’s NPDES permit. 

(C) All requests for removal allowances 
arising after Program approval except for 
those referred to in paragraph (B) above 
will be considered only when the POTW 
permit existing at the time the Program is 
approved is reissued or modified. 
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(Comment: As explained in section 403.7, 
the POTW will be required to maintain the 
demonstrated percentage of removal reflect¬ 
ed in the POTW permit. Continued compli¬ 
ance with this percentage of removal will be 
documented by self monitoring reports sub¬ 
mitted by the POTW to the Approval Au¬ 
thority once every six months, or more fre¬ 
quently. as set forth in section 403.14.) 

(3) A requirement that the POTW will 
comply with sludge disposal requirements 
developed under section 405 of the Act if 
the POTW is requesting or has received a 
removal allowance under section 403.7. 

(e) The Approval Authority may modify, 
or alternatively, revoke and reissue the 
Permit to incorporate the conditions set 
forth in sections 403.9 (c) and (d) above 
where: 

( 1) T he addition of pollutants into a 
POTW by an Industrial User presents a sub¬ 
stantial hazard to the functioning of the 
treatment works, quality of the receiving 
waters, human health, or the environment 
and the Permit Issued to the POTW does 
not contain POTW Pretreatment Program 
requirements and other pretreatment condi¬ 
tions: or 

(2) The Permit must be reissued or modi¬ 
fied to coordinate the issuance of a section 
201 grant with the incorporation into a 
permit of a POTW Pretreatment Program 
compliance schedule. 

[FR Doc. 78-11140 Piled 4-24-78; 8:45 am] 


[ 6820 - 14 ] 

GENERAL SERVICES 
ADMINISTRATION 
[41 CFR Part 101-1] 
DELEGATIONS OF AUTHORITY 
Method of Issuance 

AGENCY: General Services Adminis¬ 
tration. 

ACTION: Proposed rule. 

SUMMARY: The General Services Ad¬ 
ministration (GSA) is considering 
changing the way it issues delegations 
of authority to other agencies. At pre¬ 
sent, GSA delegates authority 
through its temporary regulations 
system. GSA has determined that it 
can accomplish the same objective at a 
lower cost by issuing delegations of au¬ 
thority in a separate series. These del¬ 
egations would be published in the 
Federal Register as general notice 
documents. 

DATES: Comments must be received 
on or before June 26, 1978. 

ADDRESSES: Comments should be 
addressed to: General Services Admin¬ 
istration (BRAD, Washington, D.C. 
20405. 

FOR FURTHER INFORMATION 
CONTACT: 

Stanley W. Bowers, Chief, Directives 
Management Branch, Paperwork 
Management Division, Office of Ad¬ 
ministrative Services, Office of Ad¬ 
ministration, General Services Ad¬ 
ministration, Washington, D.C. 202- 
566-0666. 


SUPPLEMENTARY INFORMATION: 
The Administrator of General Sendees 
is authorized to delegate certain au¬ 
thorities to heads of other agencies 
under the Federal Property and Ad¬ 
ministrative Services Act of 1949, as 
amended (63 Stat. 378; 40 U.S.C. 471 et 
seq.), and other applicable laws. Typi¬ 
cal authorities delegated to agency 
heads include the authority to repre¬ 
sent the consumer interests of the ex¬ 
ecutive agencies in public utilities rate 
proceedings or the authority to lease 
space at specific installations. At pre¬ 
sent. the Administrator delegates 
these authorities by issuing temporary 
regulations in the Federal property 
management regulations (FPMR) 
series. 

There are two problems with the 
present method: 

1. FPMR temporary regulations are 
used also to transmit regulatory mate¬ 
rial pertaining to the management of 
Federal property. Although these tem¬ 
porary regulations are not codified in 
the CFR. they are published in the 
Federal Register and are distributed 
in looseleaf form to agencies that are 
governed by the FPMR. Temporary 
regulations are numbered sequential¬ 
ly, but those that delegate authority 
are issued only to the subject agency. 
Therefore, because each agency does 
not receive all regulations in the 
series, there has been confusion con¬ 
cerning whether an agency has re¬ 
ceived all of the temporary regulations 
that it should have. Resolving this 
confusion creates an administrative 
burden both for agencies that contact 
GSA and for GSA in answering the 
questions. 

2. Printing and distribution costs for 
looseleaf directives are high. GSA can 
eliminate these costs for delegations of 
authority by discontinuing the loose¬ 
leaf publication. Agencies would con¬ 
tinue to be notified of delegations of 
authority by a letter from the Admin¬ 
istrator and by a general notice in the 
Federal Register. 

GSA has concluded that issuing del¬ 
egations of authority in a separate 
series from FPMR temporary regula¬ 
tions will eliminate paperwork, avoid 
confusion, and save time and money. 

Accordingly, it is proposed to amend 
41 CFR Part 101-1 as follows: 

PART 101-1— INTRODUCTION 
Subpart 101-1.1—Regulation System 

By revising § 101-1.103(b) to read as 
follows: 

§ 101-1.103 FPMR temporary regulations. 


* • • • • 

(b) FPMR temporary regulations 
may have an effective period of up to 
2 years when codification is not antici¬ 
pated or is not considered practicable. 


(Sec. 205(0, 63 Stat. 390; 40 U.S.C. 486(0.) 
Dated: April 11. 1978. 

Janice K. Mendenhall, 
Director of Administration. 
[FR Doc. 78-11128 Filed 4-24-78; 8:45 ami 


[ 6712 - 01 ] 

FEDERAL COMMUNICATIONS 
COMMISSION 

[47 CFR Part 73] 

CBC Docket No. 78-52: RM-28081 

TABLE OF ASSIGNMENTS, TELEVISION 
BROADCAST STATIONS 

A**ignmont of TV Channel* In Washington, 
D.C, Waldorf, Md., Fairfax and Front Royal, 
Vo.; Ordor Extending Time for Filing Com¬ 
ment* and Reply Comment* 

AGENCY: Federal Communications 
Commission. 

ACTION: Order extending time. 

SUMMARY: Action taken herein ex¬ 
tends the time for filing comments 
and reply comments in a proceeding 
concerning proposed television chan¬ 
nel changes in Washington, D.C., Wal¬ 
dorf, Md., Fairfax and Front Royal. 
Va. Petitioner. Central Virginia Educa¬ 
tional Television Corp., states the ad¬ 
ditional time is needed in order to 
complete its engineering research re¬ 
garding various options proposed in 
the Notice. 

DATES: Comments must be received 
on or before May 8. 1978. Reply com¬ 
ments must be received on or before 
May 29. 1978. 

ADDRESSES: Federal Communica¬ 
tions Commission, Washington, D.C. 
20554. 

FOR FURTHER INFORMATION 
CONTACT: 

Mildred B. Nesterak, Broadcast 
Bureau, 202-632-7792. 

SUPPLEMENTARY INFORMATION: 
In the matter of amendment of 
§ 73.606(b), Table of Assignments, 
Television Broadcast Stations. (Wash¬ 
ington, D.C., Waldorf, Maryland, Fair 
fax and Front Royal. Virginia). BC 
Docket No. 78-52, RM-2808. Order ex¬ 
tending time for filing comments and 
reply comments . 1 

Adopted: April 18, 1978. 

Released: April 19, 1978. 

1. On Feruary 8, 1978, the Commis 
sion adopted a Notice of Proposed Rule 
Making , 43 FR 7330, concerning the 
above-entitled proceeding. The present 
dates for filing comments and reply 
comments are April 24, and May 18. 
1978, respectively. 

2. On April 7, 1978, Central Virginia 
Educational Television Corp. 


‘See 43 FR 13592. 


FEDERAL REGISTER, VOL 43, NO. 80—TUESDAY, APRIL 25, 1978 









PROPOSED RULES 


17509 


("CVETC”), filed a timely request 
seeking an extension of time for filing 
commen ts t o and including May 8, 
1978. CVETC states that the addition¬ 
al time is needed because various par¬ 
ties involved in the preparation of 
comments were attending the confer¬ 
ence of the National Association of 
Broadcasters and were not available 
during that period. 

3. We are of the view that the public 
interest would be served by this exten¬ 
sion so that the Central Virginia Edu¬ 
cational Television Corp. may file any 
information which might be helpful to 
the Commission in reaching a decision 
in this proceeding. Also, as a result of 
this decision, it is necessary to extend 
the reply comment date an equivalent 
amount of time. 

4. Accordingly, it is ordered. That 
the dates for filing comments and 
reply comments in BC Docket No. 78- 
52 are extended to and including May 
8 and May 29, 1978, respectively. 

5. This action is taken pursuant to 
authority found in sections 4(i), 
5(dXl) and 303(r) of the Communica¬ 
tions Act of 1934, as amended, and 
§ 0.281 of the Commission’s Rules. 

Federal Communications 
Commission, * 

Wallace E. Johnson. 

Chief, Broadcast Bureau. 

[FR Doc. 78-11178 Filed 4-24-78; 8:45 am] 


[ 7035 - 01 ] 

INTERSTATE COMMERCE 
COMMISSION 

[49 CFt Ch. X] 

[Ex Parte No. Mc-115] 

PACK-AND-CRATE OPERATION ON BEHALF 
OF THE DEPARTMENT OF DEFENSE 

Transportation of Used Household Goods 

AGENCY: Interstate Commerce Com¬ 
mission. 

ACTION: Notice of Proposed Rule- 
making. 

SUMMARY: The Interstate Com¬ 
merce Commission is proposing to 
adopt a simplified certification process 
for pack-and-crate operators perform¬ 
ing transportation of used household 
goods in connection with a pack-and- 
crate service for the Department of 
Defense, or for an exempt freight for¬ 
warder acting on behalf of the Depart¬ 
ment of Defense. Under the proposed 
entry control procedure, the Commis¬ 
sion would make a prospective general 
finding that the public convenience 
and necessity require the incidental 
transportation of used household 
goods in connection with a military 
pack-and-crate operation. A qualifying 
carrier would be authorized to per¬ 
form the incidental transportation ser¬ 
vice merely by submitting a request to 


the Commission to participate in the 
special "master” certificate and by 
demonstrating its fitness. 

DATES: Comments (an original and 11 
copies) must be received on or before 
June 26, 1978. 

ADDRESSES: Send comments to Sec¬ 
retary, Interstate Commerce Commis¬ 
sion, Washington, D.C. 20423. 

FOR FURTHER INFORMATION 
CONTACT: 

Michael Erenberg, telephone 202- 

275-7292. 

SUPPLEMENTARY INFORMATION: 
The transportation of military ship¬ 
ments of used household goods in in¬ 
terstate or foreign commerce is made 
under one of two basic shipping meth¬ 
ods. The most common shipping pro¬ 
cedure is referred to by the Depart¬ 
ment of Defense (DOD) as the 
Through Government Bill of Lading 
(TGBL) method. A single Government 
bill of lading is issued to a freight for¬ 
warder to procure transportation and 
related services, including packing and 
crating, for a shipment of household 
goods from origin to destination. The 
freight forwarder wins the right to 
handle the traffic by filing the lowest 
rates with DOD pursuant to section 22 
of the Interstate Commerce Act. The 
forwarder assumes total responsibility 
for the shipment and arranges for all 
segments of the transportation move¬ 
ment, and related services, from point 
of origin to point of final destination. 
Packing and crating of the shipment, 
and the incidental transportation re¬ 
lated to this service, is generally han¬ 
dled by the forwarder's local agent, 
usually a warehouseman or local 
mover. The forwarder has a written 
agency agreement with its local opera¬ 
tor at each military base. The agent 
containerizes the used household 
goods and transports the container to 
its warehouse or local terminal for 
stenciling, weighing, and banding. The 
agent then tenders the containerized 
goods to a motor or rail carrier to con¬ 
duct the line-haul movement to the 
final destination or point of embarka¬ 
tion. 

Certain forwarders operate under 
the exemption provided in section 
402(b)(2) of the Interstate Commerce 
Act. That section 402(b)(2), as perti¬ 
nent, exempts those persons perform¬ 
ing a freight forwarder service from 
holding a freight forwarder operating 
permit, required in part IV of the act, 
"• • * where the property with respect 
to which service is performed consists 
of • • • used household goods • • V f 
In the decision in Kingpak, Inc., Inves¬ 
tigation of Operations , 103 M.C.C. 318 
(1966), affirmed, sub nom. Household 
Goods Carriers ’ Bureau v. United 
States, and 7.C.C., 288 F. Supp. 641 
(1968), it was found that where a 
freight forwarder, operating under the 


exemption of section 402(b)(2), uti¬ 
lized a local motor carrier to perform 
the incidental transportation service, 
the local carrier must hold appropri¬ 
ate interstate operating authority to 
perform such service. Kingpak, supra; 
Central Forwarding . Inc., Ext—House¬ 
hold Goods, 107 M.C.C. 706 (1968). 

The second method of transporta¬ 
tion employed by DOD in shipping 
used household goods is termed the 
Direct Procurement Method (DPM). 
In this system. DOD utilizes a bidding 
procedure and separately contracts for 
each segment of the total movement 
with various carriers and contractors 
utilizing a series of government bills of 
lading. As pertinent here, DOD awards 
to the low bidding carrier a separate 
pack-and-crate contract, extending 
usually for a 1 year period at a specific 
military base or installation. The con¬ 
tract provides for the packing and 
crating or containerization of house¬ 
hold goods traffic plus the transporta¬ 
tion of each crated shipment to the 
contractor’s warehouse or terminal. 
DOD independently arranges for the 
subsequent line-haul movements with 
rail or motor carriers. The pack-and- 
crate services performed by the local 
contractors directly for DOD under 
the DPM transportation procedure are 
essentially identical to those per¬ 
formed by local operators, as agents of 
the freight forwarders, under the 
TGBL mode. The Kingpak and Cen¬ 
tral Forwarding decisions cited above 
dealt only with the TGBL procedure. 
Subsequently, in Bud’s Moving Stor¬ 
age, Inc., Declaratory Order, 126 
M.C.C. 56 (1976), the Commission 
found that pack-and-crate operators 
contracting directly with DOD, rather 
than with a forwarder, must also.hold 
appropriate authority from this Com¬ 
mission. It also found in that decision, 
that a carrier must hold authority in 
its own name and may not use or lease 
the authority of the van line carrier, 
for which it acts as agent, in bidding 
on a contract. 

The decision in Bud’s spelled out 
one exception from the general rule 
that all pack-and-crate operators per¬ 
forming incidental transportation ser¬ 
vices under either DOD shipping 
method must hold operating author¬ 
ity. The exception results from an im¬ 
portant distinction between the two 
systems in relation to the Act. Under 
the TGBL procedure, it is a freight 
forwarder which arranges for the 
entire through movement of the 
household goods, while DOD itself 
makes the arrangements under the 
DPM. The identity of the party 
making the arrangements is signifi¬ 
cant in terms of the applicability of 
the commercial zone exemption of sec¬ 
tion 203(b)(8) of the Act. The trans¬ 
portation of TGBL traffic routed by 
forwarders, which are considered car¬ 
riers under the Act, requires operating 
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authority even where the local trans¬ 
portation takes place entirely within a 
commercial zone. However, the move¬ 
ment within a commercial zone of 
shipper-consigned traffic (DPM) is 
exempt. Bud's, supra, at pp. 60-61. 
Where the incidental transportation 
by the pack-and-crate operator ex¬ 
tends beyond the commercial zone 
boundaries, under either shipping pro¬ 
cedure, interstate authority is neces¬ 
sary. It is estimated by DOD that ap¬ 
proximately 20 percent of its interna¬ 
tional household goods traffic moves 
in the DPM fashion; the overwhelm¬ 
ing majority moves in the internation¬ 
al TGBL, forwarder manner. 

The Commission proposes to adopt a 
procedure of eased entry controls for 
the pack-and-crate operator perform¬ 
ing incidental transportation of used 
household goods moving on a govern¬ 
ment bill of lading pursuant to either 
the TGBL or DPM shipping methods. 
It is further proposed that a simplified 
certification process be instituted, 
similar to the “master certificate” pro¬ 
cedure adopted by the Commission in 
Ex Parte No. MC 85, Transportation 
of “Waste” Products for Reuse, 124 
MCC 583 (1976), and the “master li¬ 
cense” procedure for brokers adopted 
by the Commission in Ex Parte No. 
MC 96, Entry Control of Brokers, 126 
MCC 476 (1977). In implementing a 
“master certificate” approach for 
pack-and-crate operators, the Commis¬ 
sion would make a prospetive general 
finding that the public convenience 
and necessity require the incidental 
transportation of used household 
goods moving on a government bill of 
lading in connection with a pack-and- 
crate service. The master certificate 
would authorize participating pack- 
and-crate operators to perform such 
incidental transportation service be¬ 
tween all points in the United States, 
including Alaska and Hawaii. 

A carrier wishing to submit a bid on 
a DPM pack-and-crate contract, or es¬ 
tablish its eligibility to handle the 
traffic under the TGBL method, 
would be required to submit only a 
written request for participation in 
the special certificate of public conve¬ 
nience and necessity. This request 
would include, among other items 
specified below, a statement from the 
applicant that it would be conducting 
only incidental transportation of used 
household goods moving on a govern¬ 
ment bill of lading pursuant to pack- 
and-crate service for the military, and 
a statement demonstrating its fitness 
to perform the involved service. Once 
the application is received, a notice de¬ 
scribing the proposed service would be 
published iii the Federal Register, 
thus giving formal notice to other car¬ 
riers of the applicant s request to oper¬ 
ate under the special certificate. The 
Commission would then determine 
whether applicant is eligible to per¬ 


form this service and whether the ap¬ 
propriate application procedures have 
been followed. If applicant is found 
eligible, it may conduct operations 
under the special certificate as soon as 
it files with the Commission an appro¬ 
priate tariff setting forth its rates for 
the service. An applicant would have 
an option of filing its tariff along with 
its application so that, once approved, 
it may commence operations immedi¬ 
ately. On the other hand, an applicant 
may prefer to submit its tariff after it 
has filed its application and been 
found eligible to perform service. This 
would enable the applicant to ascer¬ 
tain the territorial scope of the pack- 
and-crate operations it will be conduct¬ 
ing, under either a DPM contract or 
pursuant to TGBL shipping proce¬ 
dures, and to structure its rates for 
the service accordingly. 

The proposed rules also require an 
applicant to serve a copy of its applica¬ 
tion under the master certificate on 
the Department of Defense. If DOD 
has any objections to the participation 
of any particular pack-and-crate oper¬ 
ator-applicant under the master certi¬ 
ficate. it may file a letter with the 
Commission stating the reasons for its 
position. A copy of the DOD letter 
should also be served on the applicant. 
Applicant would then be afforded an 
opportunity to respond to DOD’s con¬ 
tentions. If no letter objecting to an 
applicant’s participation in the master 
certificate is filed by DOD, it will be 
construed as supporting the applica¬ 
tion. Applicants should submit copies 
of their application to: Commander, 
Headquarters, Military Traffic Man¬ 
agement Command, Washington, D.C. 
20315. Attention: MTMC-PP. 

Representations from interested par¬ 
ties should address the issue of wheth¬ 
er additional information should be re¬ 
quired in the applications or whether 
information now included in the pro¬ 
posal should be elimated. Comments 
should also be submitted concerning 
the term limitation and performance 
report requirement included in 
“Terms, Conditions, and Limitations” 
portion of the master certificate.” 

The issue involved here arose as a 
result of an investigation proceeding 
in No. MC-C 9026, White Transfer & 
Storage Co. and Allied Van Lines, 
Inc.—Investigation of operations. The 
Commission instituted, on its own 
motion, an investigation to determine 
whether respondent White, an agent 
for respondent Allied, has been per¬ 
forming incidental transportation of 
household goods pursuant to a pack- 
and-crate contract let by DOD under 
the DPM shipping arrangement. A de¬ 
cision in this proceeding will be held in 
abeyance pending disposition of the 
rulemaking proceeding. 

The adoption of the eased entry con¬ 
trols described above appears desirable 
for several reasons. First, the trans¬ 


portation service performed by pack 
and-crate operators is minimal and 
only incidental to the packing and 
crating operations. Moreover, the local 
operator’s service is sufficiently well 
defined and routine to justify forego¬ 
ing the repetitive fact finding required 
to support individual findings of 
public convenience and necessity. The 
incidental transportation service per¬ 
formed pursuant to a pack-and-crate 
operation is generally local in nature 
Although the service rendered by local 
operators under both the TGBL and 
DPM shipping arrangements is practi 
cally identical, the anomalous situa 
tion exists that incidental movement.*- 
entirely within a commercial zone 
under the forwarder-controlled. TGBL 
system require appropriate interstate 
operating authority, while the same 
movement handled under the DOD-ar 
ranged, DPM system is exempt from 
regulation. Most iipportantly, the bid 
ding process involved in the DPM 
shipping method and the section 22 
rate filing procedure in the TGBL 
method may be viewed as effective 
regulatory devices, controlling the 
rates charged and the level of service 
provided, so that intensive entry regu 
lation by the Commission is unneces 
sary. 

Comments also are requested on 
whether any prospective finding of 
public convenience and necessity 
should be expanded to nonmilitary 
pack-and-crate operations. 

All written material submitted will 
be available for public inspection 
during regular business hours at the 
offices of the Interstate Commerce 
Commission, 12th and Constitution 
Avenue. Washington, D.C. 

This notice of proposed rulemaking 
is issued under the authority of part II 
of the Interstate Commerce Act (49 
U.S.C. 301 et seq.) and of 5 U.S.C. 552, 
553, and 559 (the Administrative Pro 
cedure Act). 

Issued in Washington, D.C., April 5, 
1978. 

H. G. Homme, Jr., 
Acting Secretary. 

Accordingly, it is proposed that the 
following rules be adopted at 49 CFR 

Part -. Special regulations for 

for-hire carriers engaged in incidental 
transportation of used household 
goods moving on a government bill of 
lading pursuant to a pack-and-crate 
service on behalf of the Department of 
Defense. 

§-.1 Special procedures for for-hire 

motor carriers engaged in incidental 
transportation of used household goods 
moving on a government bill of lading 
pursuant to a pack-and-crate service 
on behalf of the Department of De¬ 
fense. 

(a) Scope of special rules . These spe¬ 
cial rules govern the filing and han- 
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dling of applications seeking the right 
to operate pursuant to a special certifi¬ 
cate of public convenience and necessi¬ 
ty authorizing operations in interstate 
or foreign commerce, by motor vehicle 
over irregular routes, of used house¬ 
hold goods moving on a government 
bill of lading, pursuant to a Depart¬ 
ment of Defense pack-and-crate ser¬ 
vice, under either the direct procure¬ 
ment method or the through govern¬ 
ment bill of lading method, between 
all points in the United States (includ¬ 
ing Alaska and Hawaii), subject to cer¬ 
tain terms, conditions, and restrictions 
set forth in the certificate in para¬ 
graph <e) of this section. 

(b) Applications for a special certifi¬ 
cate. Motor carriers desiring to per¬ 
form operations pursuant to the spe¬ 
cial certificate of public convenience 
and necessity set forth in paragraph 
(e) of this section must file with this 
Commission a sworn and notarized re¬ 
quest (which may be in letter form) 
containing the following: (1) The 
name and address of the carrier’s rep¬ 
resentative to whom inquiries may be 
made, (2) the designation of the carri¬ 
er's statutory agent for service of pro¬ 
cess within each of the United States 
(Form BOC-3), (3) evidence of the car¬ 
rier’s insurance coverage (Forms 
BMC-90 and BMC-91) or a statement 
that such evidence is currently on file 
at this Commission, and (4) a state¬ 
ment demonstrating the applicant’s 
fitness to perform the involved service. 
A copy of the application, containing 
the above information, must also be 
served on the Department of Defense. 

(c) Waiver of certain filing require¬ 
ment Section 220(a) of the act re¬ 
specting the filing of annual reports is 
suspended as to the operations autho¬ 
rized in the special certificate set forth 
in paragraph (e) of this section. 

(d) Notice. This Commission will 
publish a notice in the Federal Regis¬ 
ter indicating the carrier’s intention 
to participate in the special certificate 
of public convenience and necessity. 
Protests (in the form of verified state¬ 
ments in opposition) to such notices 
must be received at the Commission at 
Washington, DC., within 20 days of 
the date of that publication. If the 
carrier is not otherwise informed by 
this Commission, operations may com¬ 
mence within 30 days of the date of 
publication in the Federal Register. 

(e) Certification. Appropriate ac¬ 
knowledgement letters will be issued 
to notify motor carriers that they 
have been found eligible to operate 
pursuant to the special certificate of 
public convenience and necessity. Op¬ 


erations under the special certificate 
may commence only after an eligible 
applicant has submitted to the Com¬ 
mission and to the Department of De¬ 
fense a copy of its tariff (in addition to 
the three copies filed with this Com¬ 
mission's Bureau of Traffic). The 
tariff must specify the rates to be 
charged for the transportation service. 
A carrier has the option of filing its 
tariff concurrently with its application 
or after it has been found eligible to 
operate. The special certificate of 
public convenience and necessity reads 
as follows: 

Special Certificate of Public Convenience 
and Necessity 
(Ex Parte No. MC 115] 
designated motor carriers participating in 

THE INCIDENTAL TRANSPORTATION OF USED 

HOUSEHOLD GOODS MOVING ON GOVERNMENT 

BILLS OF LADING PURSUANT TO A PACK-AND- 

CRATE SERVICE ON BEHALF OF THE DEPART¬ 
MENT OF DEFENSE 

At a general session of the Interstate 
Commerce Commission, held at its office In 
Washington, D.C.. on April 5, 1978. 

After due investigation, it appearing that 
the described carriers have compiled with 
all applicable provisions of the Interstate 
Commerce Act, and the requirements, rules, 
and regulations prescribed thereunder, and. 
having complied with aU the requirements 
established by the Commission in its report 
in Ex Parte No. MC 115, are. therefore, enti¬ 
tled to receive authority from this Commis¬ 
sion to engage in transportation in inter¬ 
state or foreign commerce as motor carriers; 
and the Commission so finding; 

It is ordered, That these carriers be grant¬ 
ed this special certificate of public conve¬ 
nience and necessity as evidence of the au¬ 
thority of the holders to engage in transpor¬ 
tation in interstate or foreign commerce as 
common carriers by motor vehicle subject, 
however, to such terms, conditions, and 
limitations as are now. or may hereafter be, 
attached to the exercise of the privileges 
herein granted to the said carriers. 

It is further ordered. And is made a condi¬ 
tion of this certificate that the holders shall 
render reasonably continuous and adequate 
service to the public in pursuance of the au¬ 
thority granted, and that failure to do so 
shall constitute sufficient grounds for sus¬ 
pension. change, or revocation of this certi¬ 
ficate as to any such holder. 

And it is further ordered. That the trans¬ 
portation service to be performed by these 
carriers in interstate or foreign commerce 
shall be as follows: 

Between all points in the United States, in 
the transportation of used housdhold goods, 
moving on a government bill of lading, inci¬ 
dental to the performance of a pack-and- 
crate service on behalf of the Department 
of Defense, under the direct procurement 
method or the through government bill of 
lading method. 

TERMS, CONDITIONS. AND LIMITATIONS 

The authority granted herein to the 
extent that it duplicates any authority here¬ 


tofore granted to or now held by the said 
participating carrier shall not be construed 
as conferring more than one operating 
right. 

Any motor carrier with contract carrier 
authority to transport commodities similar 
to those authorized In the above-described 
certificate for the Department of Defense, 
or any agency, department, or subdivision 
thereof, shall not be permitted to transport 
the involved commodities for the same ship¬ 
per as a common carrier under the author¬ 
ity granted herein. The right of the Com¬ 
mission to impose in the future such terms, 
conditions, or limitations as may be neces¬ 
sary to insure that any participating carri¬ 
er’s operations conform to the requirements 
of the Interstate Commerce Act, including 
section 210 thereof, is hereby expressly re¬ 
served. 

The authority granted therein shall not 
hereinafter be severed by sale or otherwise. 

The authority granted herein will expire 3 
years from the date of approval unless a re¬ 
quest for extension is submitted not earlier 
than 2 years after the date of Issuance nor 
later than 90 days before the expiration 
date; and that such request for extension 
must include a performance report docu¬ 
menting: (a) The commodities transported, 
(b) the quantity of traffic, (c) revenues de¬ 
rived therefrom, (d) origins and destinations 
of traffic handled, and (e) any other perti¬ 
nent data; and that the present and future 
public convenience and necessity warrant 
granting the extension. 

By the Commission. 

H. G. Homme, Jr., 
Acting Secretary. 

Commissioner Stafford (Dissenting in 
Part) 

I have no objection to the use of a general 
licensing procedure that would be limited in 
scope both as to commodity and territory. 

The operation apparently envisioned in 
the notice Involves primarily a pack-and- 
crate service for the movement of house¬ 
hold goods. This clearly limits the commod¬ 
ities. and is not objectionable. 

The territory involved would seem to be 
narrow In scope, and generally will involve 
movement from the point of origin to the 
contractor's warehouse or terminal. Presum¬ 
ably this terminal or warehouse is in the 
general vicinity of the origin point. The pro¬ 
posed special certificate, however, does not 
limit the territorial scope of the transporta¬ 
tion. It would seem to authorize the pack- 
and-crate operator to begin a nationwide 
household goods moving service. The major¬ 
ity was aware of this problem and chose not 
to change the wording of the master license. 
Nationwide authority to transport house¬ 
hold goods goes far beyond the problem 
that the general licensing seeks to solve. 
The proposed special certificate should be 
drafted in such a way that pack-and-crate 
service will remain only an incidental seg¬ 
ment of the household goods movement, 
and will not be used to expand formerly 
local operations. 

[FR Doc. 78-11196 Filed 4-24-78; 8:45 am] 
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[ 3410 - 07 ] 

DEPARTMENT OF AGRICULTURE 

Farmers Home Administration 

[Notice of Designation Number A600] 

PENNSYLVANIA 

Designation of Emergency Areas 

The Secretary of Agriculture has de¬ 
termined that farming, ranching, or 
aquaculture operations have been sub¬ 
stantially affected in Perry County. 
Pa., as a result of snowstorms January 
15 through January 22, 1978, and ex¬ 
cessive rainfall January 24, 1978. 

Therefore, the Secretary has desig¬ 
nated this area as eligible for emergen¬ 
cy loans pursuant to the provisions of 
the Consolidated Farm and Rural De¬ 
velopment Act, as amended, and the 
provisions of 7 CFR Part 1904 Subpart 
C. Exhibit D. Paragraph V B, includ¬ 
ing the recommendation of Governor 
Milton J. Shapp that such designation 
be made. 

Applications for emergency loans 
must be received by this Department 
no later than October 11. 1978, for 
physical losses and April 16, 1979, for 
production losses, except that quali¬ 
fied borrowers who receive initial 
loans pursuant to this designation 
may be eligible for subsequent loans. 
The urgency of the need for loans in 
the designated area makes it impracti¬ 
cable and contrary to the public inter¬ 
est to give advance notice of proposed 
rulemaking and invite public participa¬ 
tion. 

Done at Washington. D.C. this 17th 
day of April. 1978. 

Gordon Cavanaugh, 
Administrator, 

Farmers Home Administration, 

[FR Doc. 78-11145 Piled 4-24-78; 8:45 am] 


[ 3410 - 16 ] 

Soil Conservation Service 

BEARTOWN FLOOD PREVENTION RCAD 
MEASURE, MISSISSIPPI 

Intent To Prepare an Environmental Impact 
Statement 

Pursuant to Section 102(2X0 of the 
National Environmental Policy Act of 
1969; the Council on Environmental 
Quality Guidelines (40 CFR Part 
1500); and the Soil Conservation Ser¬ 
vice Guidelines (7 CFR Part 650); the 


Soil Conservation Service, U.S. De¬ 
partment of Agriculture, gives notice 
that an environmental impact state¬ 
ment is being prepared for the Bear- 
town Flood Prevention RC&D Mea¬ 
sure, Pike County. Miss. 

The environmental assessment of 
this Federally assisted action indicates 
that the project may cause significant 
local, regional, or national impacts on 
the environment. As a result of these 
findings, Mr. Chester F. Bellard, State 
Conservationist, has determined that 
the preparation and review of an'envi¬ 
ronmental impact statement are 
needed for this project. 

The measure concerns a plan for 
flood prevention. The planned works 
of improvement include 5,340 feet of 
channel work (1,078 feet of enlarge¬ 
ment; 867 feet of rock-lined new chan¬ 
nel; and 3,395 feet of channel clearing) 
and 1,310 feet of levees. 

A draft environmental impact state¬ 
ment will be prepared and circulated 
for review by agencies and the public. 
The Soil Conservation Service invites 
participation of agencies and individ¬ 
uals with expertise or interest in the 
preparation of the draft environmen¬ 
tal impact statement. The draft envi¬ 
ronmental impact statement will be 
developed by Mr. Chester F. Bellard, 
State Conservationist, Soil Conserva¬ 
tion Service. P.O. Box 610, Jackson, 
Miss. 39205, 601-969-4335. 

(Catalog of Federal Domestic Assistance 
Program No. 10.901, Resource Conservation 
and Development Program—Pub. L. 87-703. 
16 U.S.C. 590a-f, q.) 

Dated: April 17. 1978. 

Victor H. Barry, Jr., 
Deputy Administrator for Pro¬ 
grams , Soil Conservation Ser¬ 
vice . 

[FR Doc. 78-11152 Filed 4-24-78; 8:45 am] 


[ 3410 - 16 ] 

BLACK HILLS RCAD AREA CRITICAL AREA 
TREATMENT RCAD MEASURES, SOUTH 
DAKOTA AND WYOMING 

Infant Not To Proparo Environmental Impact 
Statements 

Pursuant to section 102(2X0 of the 
National Environmental Policy Act of 
1969; the Council on Environmental 
Quality Guidelines (40 CFR Part 
1500); and the Soil Conservation Ser¬ 
vice Guidelines (7 CFR Part 650); the 
Soil Conservation Service, U.S. De¬ 


partment of Agriculture, gives notice 
that environmental impact statements 
are not being prepared for the Black 
Hills RC&D Area Critical Area Treat¬ 
ment RC&D Measures in Butte, 
Custer, Fall River, Lawrence. Meade, 
and Pennington Counties in S. Dak., 
and Crook, Niobrara, and part of 
Weston Counties in Wyo. 

The environmental assessment of 
these Federally assisted actions indi¬ 
cates that the projects will not cause 
significant local, regional, or national 
impacts on the environment. As a 
result of these findings, Mr. Robert D. 
Swenson, State Conservationist, South 
Dakota, and Mr. Frank S. Dickson, 
State Conservationist, Wyoming, have 
determined that the preparation and 
review of environmental impact state¬ 
ments are not needed for these pro¬ 
jects. 

The measures concern plans for 
critical area treatment. The planned 
works of improvement include small 
grade stabilization structures, diver¬ 
sions, critical area plantings, debris 
basins, fencing, and grassed water¬ 
ways. 

The notice of intent not to prepare 
environmental impact statements has 
been forwarded to the Environmental 
Protection Agency. The basic data de¬ 
veloped during the environmental as¬ 
sessment are on file and may be re¬ 
viewed by contacting Mr. Robert D. 
Swenson, State Conservationist. Soil 
Conservation Service, 200 Fourth 
Street SW., Huron, S. Dak. 57350, 605- 
352-8651. An environmental impact 
appraisal has been prepared and sent 
to various Federal, State, and local 
agencies and interested parties. A 
limited number of copies of the envi¬ 
ronmental impact appraisal are avail¬ 
able to fill single copy requests at the 
above address. 

No administrative action on imple¬ 
mentation of the proposal will be 
taken until after May 25, 1978. 

(Catalog of Federal Domestic Assistance 
Program No. 10.901. Resource Conservation 
and Development Program—Pub. L. 87-703. 
16 U.S.C. 590a-f, q.) 

Dated: April 17, 1978. 

Victor H. Barry, Jr., 
Deputy Administrator for Pro¬ 
grams, Soil Conservation Ser¬ 
vice. 

[FR Doc. 78-11153 Filed 4-24-78; 8:45 ami 
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[ 3410 - 16 ] 

CHICK ASA W-SHIIOH RC&D AREA CRITICAL 

AREA TREATMENT RC&D MEASURES, TENN. 

Intent Not To Prepare Environmental Impact 
Statements 

Pursuant to section 102(2X0 of the 
National Environmental Policy Act of 
1969; the Council on Environmental 
Quality Guidelines (40 CFR Part 
1500); and the Soil Conservation Ser¬ 
vice Guidelines (7 CFR Part 650); the 
Soil Conservation Service, U.S. De¬ 
partment of Agriculture, gives notice 
that environmental impact statements 
are not being prepared for the Chicka- 
saw-Shiloh RC&D Area Critical Area 
Treatment RC&D Measures in Ches¬ 
ter, Decatur, Hardeman, Hardin, 
Haywood, Henderson, Madison, and 
McNairy Counties, Term. 

The environmental assessment of 
these Federally assisted actions indi¬ 
cates that the projects will not cause 
significant local, regional, or national 
impacts on the environment. As a 
result of these findings, Mr. Donald C. 
Bivens, State Conservationist, has de¬ 
termined that the preparation and 
review of environmental impact state¬ 
ments are not needed for these pro¬ 
jects. 

The measures concern plans for 
critical area treatment. The planned 
works of improvement include diver¬ 
sions, critical area plantings (which in¬ 
clude trees or perennial grasses and le¬ 
gumes), debris basins, fencing, and 
grassed waterways. 

The notice of intent not to prepare 
environmental impact statements has 
been forwarded to the Environmental 
Protection Agency. The basic data de¬ 
veloped during trhe environmental as¬ 
sessment are on file and may be re¬ 
viewed by contracting Mr. Donald C. 
Bivens, State Conservationist, Soil 
Conservation Service, 675 U.S. Court¬ 
house, Nashville, Tenn. 37203, 615- 
251-5471. An environmental impact 
appraisal has been prepared and sent 
to various Federal. State, and local 
agencies and interested parties. A 
limited number of copies of the envi¬ 
ronmental impact appraisal are avail¬ 
able to fill single copy requests at the 
above address. 

No administrative action on imple¬ 
mentation of the proposal will be 
taken until after May 25, 1978. 

(Catalog of Federal Domestic Assistance 
Program No. 10.901, Resource Conservation 
and Development Program—Pub. L. 87-703, 
16 U.S.C. 590a-f, q.) 

Dated: April 17.1978. 

Victor H. Barry, Jr., 
Deputy Administrator for Pro¬ 
grams, Soil Conservation Ser¬ 
vice. 

[FR Doc. 78-11154 Filed 4-24-78; 8:45 am) 





[ 3410 - 16 ] 

COW CREEK CRITICAL AEA TREATMENT RC&D 
MEASURE, CALIFORNIA 

Infant Not to Proparo an Environmental Impact 
Statement 

Pursuant to section 102(2X0 of the 
National Environmental Policy Act of 
1969; the Council on Environmental 
Quality Guidelines (40 CFR Part 
1500); and the Soil Conservation Ser¬ 
vice guidelines (7 CFR Part 650); the 
Soil Conservation Service, U.S. De¬ 
partment of Agriculture, gives notice 
that an environmental impact state¬ 
ment is not being prepared for the 
Cow Creek Critical Area Treatment 
RC&D Measure, Modoc County, Calif. 

The environmental assessment of 
this federally assisted action indicates 
that the project will not cause signifi¬ 
cant local, regional, or national im¬ 
pacts on the environment. As a result 
of these findings, Mr. Francis C. H. 
Lum, State Conservationist, has deter¬ 
mined that the preparation and review 
of an environmental impact statement 
are not needed for this project. 

The measure concerns a plan for the 
stabilization of critically eroding areas. 
The planned works of improvement in¬ 
clude the installation of a road cul¬ 
vert/grade control structure under 
Surprise Valley Road and a series of 
10 gabion grade control structures in 
the man-made channel of Cow Creek. 
All unstable and disturbed areas will 
be vegetated. 

The notice of intent not to prepare 
an environmental impact statement 
has been forwarded to the Environ¬ 
mental Protection Agency. The basic 
data developed during the environ¬ 
mental assessment are on file and may 
be reviewed by contacting Mr. Francis 
C. H. Lum, State Conservationist, Soil 
Conservation Service, 2828 Chiles 
Road, Davis. Calif. 95616, 916-758- 
2200. An environmental impact ap¬ 
praisal has been prepared and sent to 
various Federal, State, and local agen¬ 
cies and interested parties. A limited 
number of copies of the environmental 
impact appraisal are available to fill 
single copy requests at the above ad¬ 
dress. 

No administrative action on imple¬ 
mentation of the proposal will be 
taken until after May 25, 1978. 

(Catalog of Federal Domestic Assistance 
Program No. 10.901, Resource Conservation 
and Development Program—Pub. L. 87-703, 
16 U.S.C. 590a-f. q.) 

Dated: April 17,1978. 

Victor H. Barry, Jr., 
Deputy Administrator for Pro¬ 
grams , Soil Conservation Ser¬ 
vice. 

CFR Doc. 78-11155 Filed 4-24-78; 8:45 am) 


[ 3410 - 16 ] 

GOGEBIC COUNTY CRITICAL AREA TREAT¬ 
MENT (PUBLIC LANDS) RCAD MEASURE, 

MICHIGAN 

Intent Not to Prepare an Environmental Impact 
Statement 

Pursuant to section 102(2X0 of the 
National Environmental Policy Act of 
1969; the Council on Environment 
Quality Guidelines (40 CFR Part 
1500); and the Soil Conservation Ser¬ 
vice Guidelines (7 CFR Part 650); the 
Soil Conservation Service, U.S. De¬ 
partment of Agriculture, gives notice 
that an environmental impact state¬ 
ment is not being prepared for the Go¬ 
gebic County Critical Area Treatment 
(Public Lands) RC&D Measure, Goge¬ 
bic County, Mich. 

The environmental assessment of 
this federally assisted action Indicates 
that the project will not cause signifi¬ 
cant local, regional, or national im¬ 
pacts on the environment. As a result 
of these findings. Mr. Arthur H. 
Cratty, State Conservationist, has de¬ 
termined that the preparation and 
review of an environmental Impact 
statement are not needed for this pro¬ 
ject. 

The measure concerns a plan for 
critical area treatment. The planned 
works of improvement include the in¬ 
stallation of critical area treatment on 
approximately 19 sites where roads 
cross drains and 12 acres of eroding 
road-cut banks comprising approxi¬ 
mately 18 acres. Total construction 
costs are approximately $126,000; 
$94,000 RC&D fund and $32,000 local 
funds. 

The notice of intent not to prepare 
an environmental impact statement 
has been forwarded to the Environ¬ 
mental Protection Agency. The basic 
data developed during the environ¬ 
mental assessment are on file and may 
be reviewed by contacting Mr. Arthur 
H. Cratty, State Conservationist, Soil 
Conservation Service. 1405 South Har¬ 
rison Road, East Lansing, Mich. 48823, 
517-372-1910, extension 242. An envi¬ 
ronmental impact appraisal has been 
prepared and sent to various Federal, 
State, and local agencies and interest¬ 
ed parties. A limited number of copies 
of the environmental impact appraisal 
are available to fill single copy re¬ 
quests at the above address. 

No administrative action on imple¬ 
mentation of the proposal will be 
taken until after May 25. 1978. 

(Catalog of Federal Domestic Assistance 
Program No. 10.901, Resource Conservation 
and Development Program—Pub. L. 87-703, 
16 U.S.C. 590a-f, q.) 

Dated: April 17, 1978. 

Victor H. Barry, Jr. 

Deputy Administrator for Pro¬ 
grams, Soil Conservation Ser¬ 
vice. 

[FR Doc.78-11156 Filed 4-24-78; 8:45 am) 
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[ 3410 - 16 ] 

INDIAN LAKE SCHOOL LAND DRAINAGE RCAD 
MEASURE, NEW YORK 

Intent Not To Prepare on Enironmontol Impact 
Statement 

Pursuant to section 102(2)(C) of the 
National Environmental Policy Act of 
1969; the Council on Environmental 
Quality Guidelines (40 CFR Part 
1500); and the Soi l Con servation Ser¬ 
vice Guidelines <7 CFR Part 650); the 
Soil Conservation Service, U.S. De¬ 
partment of Agriculture, gives notice 
that an environmental impact state¬ 
ment is not being prepared for the 
Indian Lake School Land Drainage 
RC&D Measure. Hamilton County, 
N.Y. 

The environmental assessment of 
this federally assisted action indicates 
that the project will not cause signifi¬ 
cant local, regional, or national im¬ 
pacts on the environment. As a result 
of these findings. Mr. Robert L. Hil¬ 
liard, State Conservationist, has deter¬ 
mined that the preparation and review 
of an environmental impact statement 
are not needed for this project. 

The measure concerns a plan for 
land drainage. The planned works of 
improvement include deepening about 
300 feet of road ditch, installing about 
3,700 linear feet of subsurface drain¬ 
age, and grading and seeding of dis¬ 
turbed areas of the Indian Lake Cen¬ 
tral School athletic field. 

The notice of intent not to prepare 
an environmental impact statement 
has been forwarded to the Environ¬ 
mental Protection Agency. The basic 
data developed during the environ¬ 
mental assessment are on file and may 
be reviewed by contacting Mr. Robert 
L. Hilliard, State Conservationist. Soil 
Conservation Service. U.S. Courthouse 
and Federal Building, 100 South Clin¬ 
ton Street. Room 771, Syracuse, N.Y. 
13260, 315-423-5493. An environmental 
impact appraisal has been prepared 
and sent to various Federal, State, and 
local agencies and interested parties. A 
limited number of copies of the envi¬ 
ronmental impact appraisal are avail¬ 
able to fill single copy requests at the 
above address. 

No administrative action on imple¬ 
mentation of the proposal will be 
taken until May 25. 1978. 

Dated: April 17. 1978. 

(Catalog of Federal Domestic Assistance 
Program No. 10.901. Resource Conservation 
and Development Program—Pub. L. 87-703, 
16 U.S.C. 590a-f, q.) 

Victor H. Barry, Jr., 
Deputy Administrator for Pro¬ 
grams, Soil Conservation Ser¬ 
vice. 

[FR Doc.78-11157 Filed 4-24-78; 8:45 am) 


NOTICES 

[ 3410 - 16 ] 

LENOX MEMORIAL HIGH SCHOOL FLOOD PRE¬ 
VENTION AND DRAINAGE RCAD MEASURE, 

MASSACHUSETTS 

Intent Not To Proporo an Environmental Impact 
Statement 

Pursuant to section 102(2)(C) of the 
National Environmental Policy Act of 
1969; the Council on Environmental 
Quality Guidelines (40 CFR Part 
1500); and the Soil Conservation Ser¬ 
vice Guidelines (7 CFR Part 650); the 
Soil Conservation Service. U.S. De¬ 
partment of Agriculture, gives notice 
that an environmental impact state¬ 
ment is not being prepared for the 
Lenox Memorial High School Flood 
Prevention and Drainage RC&D Mea¬ 
sure, Berkshire County. Mass. 

The environmental assessment of 
this federally assisted action indicates 
that the project will not cause signifi¬ 
cant local, regional, or national im¬ 
pacts on the environment. As a result 
of these findings. Dr. Benjamin Isgur, 
State Conservationist, has determined 
that the preparation and review of an 
environmental impact statement are 
not needed for this project. 

The measure concerns a plan for 
flood prevention and land drainage. 
The planned works of improvement in¬ 
clude a total of approximately 3,900 
linear feet of subsurface drain pipe 
and 1,700 linear feet of vegetated di¬ 
version channel for the purpose of al¬ 
leviating flooding and drainage prob¬ 
lems. 

The notice of intent not to prepare 
an environmental impact statement 
has been forwarded to the Environ¬ 
mental Protection Agency. The basic 
data developed during the environ¬ 
mental assessment are on file and may 
be reviewed by contacting Dr. Benja¬ 
min Isgur, State Conservationist. Soil 
Conservation Service, P.O. Box 848, 29 
Cottage Street, Amherst, Mass. 01002, 
413-549-0650. An environmental 
impact appraisal has been prepared 
and sent to various Federal, State, and 
local agencies and interested parties. A 
limited number of copies of the envi¬ 
ronmental impact appraisal are avail¬ 
able to fill single copy requests at the 
above address. 

No administrative action on imple¬ 
mentation of the proposal will be 
taken until after May 25, 1978. 

Dated: April 17. 1978. 

(Catalog of Federal Domestic Assistance 
Program No. 10.901. Resource Conservation 
and Development Program-Pub. L. 87-703. 
16 U.S.C. 590a-f, q.) 

Victor H. Barry, Jr., 
Deputy Administrator for Pro¬ 
grams, Soil Conservation Ser- 
vice* 

[FR Doc. 78-11158 Filed 4-24-78; 8:45 am) 


[ 3410 - 16 ] 

PORTLAND-WESTBROOK COLLEGE LAND 
DRAINAGE RCAD MEASURE, MAINE 

Intent Not To Proporo on Environmontal Impact 
Statement 

Pursuant to section 102(2)(C) of the 
National Environmental Policy Act of 
1969; the Council on Environmental 
Quality Guidelines (40 CFR Part 
1500); and the Soil Conservation Ser¬ 
vice Guidelines (7 CFR Part 650); the 
Soil Conservation Service, U.S. De¬ 
partment of Agriculture, gives notice 
that an environmental impact state¬ 
ment is not being prepared for the 
Portland-Westbrook College Land 
Drainage RC&D Measure. Cumber¬ 
land County. Maine. 

The environmental assessment of 
this federally assisted action indicates 
that the project will not cause signifi 
cant local, regional, or national im¬ 
pacts on the environment. As a result 
of these findings, Mr. Warwick M 
Tinsley, Jr.. State Conservationist, has 
determined that the preparation and 
review of an environmental impact 
statement are not needed for this pro 
ject. 

The measure concerns a plan for 
providing subsurface water control for 
the Westbrook College athletic field 
The planned works of improvement in 
elude a tile system and vegetative sta 
bilization of disturbed areas. 

The notice of intent not to prepare 
an environmental impact statement 
has been forwarded to the Environ¬ 
mental Protection Agency. The basic 
data developed during the environ¬ 
mental assessment are on file and may¬ 
be reviewed by contacting Mr. War¬ 
wick M. Tinsley, Jr., State Conserva¬ 
tionist, Soil Conservation Service, 
USDA Building, University of Maine. 
Orono, Maine 04473, 207-866-2132. An 
environmental impact appraisal has 
been prepared and sent to various Fed¬ 
eral. State, and local agencies and in¬ 
terested parties. A limited number of 
copies of the environmental impact 
appraisal are available to fill single 
copy requests at the above address. 

No administrative action on imple¬ 
mentation of the proposal will be 
taken until after May 25, 1978. 

Dated: April 17, 1978. 

(Catalog of Federal Domestic Assistance 
Program No. 10.901, Resource Conservation 
and Development Program—Pub. L. 87-703. 
16 U.S.C. 590a-f, q.) 

Victor H. Barry, Jr., 
Deputy Administrator for Pro¬ 
grams, Soil Conservation Ser¬ 
vice. 

[FR Doc. 78-11159 Filed 4-24-78; 8:45 am) 
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[ 3410 - 16 ] 

STOCKHOLM BALLFIELD LAND DRAINAGE R.C 
A D. MEASURE, MAINE 

Intent Not To Proporo an Environmental Impact 
Statement 

Pursuant to section 102(2X0 of the 
National Environmental Policy Act of 
1969; the Council on Environmental 
Quality Guidelines (40 CFR Part 
1500): and the Soil Conservation Ser¬ 
vice Guidelines (7 CFR Part 650); the 
Soil conservation Service, U.S. Depart¬ 
ment of Agriculture, gives notice that 
an environmental impact statement is 
not being prepared for the Stockholm 
Ballfield Land Drainage R.C. & D. 
Measure, Aroostook County, Maine. 

The environmental assessment of 
this Federally assisted action indicates 
that the project will not cause signifi¬ 
cant local, regional, or national im¬ 
pacts on the environment. As a result 
of these findings, Mr. Warwick M. 
Tinsley, Jr., State Conservationist, has 
determined that the preparation and 
review of an environmental impact 
statement are not needed for this pro¬ 
ject. 

The measure concerns a plan for 
providing both surface and subsurface 
water control for the Town of Stock¬ 
holm's community ballfield. The 
planned works of improvement include 
a diversion, grassed waterway, tile 
system, grassed outlet, and vegetative 
stabilization of disturbed areas. 

The notice of intent not to prepare 
an environmental impact statement 
has been forwarded to the Environ¬ 
mental Protection Agency. The basic 
data developed during the environ¬ 
mental assessment are on file and may 
be reviewed by contacting Mr. War¬ 
wick M. Tinsley, Jr., State Conserva¬ 
tionist, Soil Conservation Service, 
USD A Building. University of Maine, 
Orono, Maine 04473. 207-886-2132. An 
environmental impact appraisal has 
been prepared and sent to various Fed¬ 
eral, State, and local agencies and in¬ 
terested parties. A limited number of 
copies of the environmental impact 
appraisal are available to fill single 
copy requests at the above address. 

No administrative action on imple¬ 
mentation of the proposal will be 
taken until after May 25,1978. 

(Catalog of Federal Domestic Assistance 
Program No. 10.901, Resource Conservation 
and Development Program—Public L. 87- 
703,18 U.S.C. 590a-f, q.) 

Dated: April 17, 1978. 

Victor H. Barry, Jr., 
Deputy Administrator for Pro¬ 
grams , Soil Conservation Ser¬ 
vice . 

(FR Doc. 78-11160 Filed 4-24-78; 8:45 am] 


[ 3410 - 34 ] 

DEPARTMENT OF AGRICULTURE 

Animal and Plant Health Inspection Service 
JAPANESE BEETLE 

Draft Environmental Impact Statement 

AGENCY: Animal and Plant Health 
Inspection Service, USDA. 

ACTION: Notice of intent to prepare a 
draft environment impact statement 
on the Japanese beetle program. 

SUMMARY: As a result of recent liti¬ 
gation, the Department has been or¬ 
dered to prepare an environmental 
impact statement on the Japanese 
beetle program as it applies to Treat¬ 
ment of aircraft. This gives notice that 
a draft environmental impact state¬ 
ment is under preparation pursuant to 
section 102(2X0 of the National Envi¬ 
ronmental Policy Act of 1969, by the 
Plant Protection and Quarantine Pro¬ 
grams, Animal and Plant Health In¬ 
spection Service. The first draft is 
scheduled for completion June 15, 
1978. 

In its order in the case of Aviation 
Consumer Action Project v. Secretary 
of Agriculture (Civil Action No. 77- 
1941), the United States District Court 
for the District of Columbia has di¬ 
rected the Department to present the 
draft statement to the Court no later 
than June 15, 1978. Therefore, this 
time constraint allows a limited com¬ 
ment period of 15 days from date of 
publication of this notice in the Feder¬ 
al Register. 

To provide opportunity for partici¬ 
pation in the development of the draft 
environmental impact statement, com¬ 
ments are invited from all interested 
members of the public, from State and 
local agencies which administer plant 
pest control regulatory programs or 
are authorized to develop and enforce 
environmental standards, and from 
Federal agencies having jurisdiction 
by law or special expertise with re¬ 
spect to any national program, issue, 
or environmental impact involved. 

DATE: Comments must be received on 
or before May 10, 1978. 

ADDRESS: Comments concerning 
matters that should be addressed to 
the Regulatory Support Staff, Plant 
Protection and Quarantine Programs, 
Animal and Plant Health Inspection 
Service, U.S. Department of Agricul¬ 
ture, Federal Building, Hyattsville, 
Md. 20782, by May 10. 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

H. I. Rainwater. 301-436-8247. 

SUPPLEMENTARY INFORMATION: 
All written submissions made pursuant 
to this notice will be made available 
for public inspection in Room 633, 
Federal Building, Hyattsville, Md. 


20782, during regular hours of busi¬ 
ness, unless the person makes the sub¬ 
mission to the Regulatory Support 
Staff, Plant Protection and Quaran¬ 
tine Programs, and requests that it be 
held confidential. A determination will 
be made whether a proper showing in 
support of the request has been made 
on grounds that its disclosure could 
adversely affect any person by disclos¬ 
ing information in the nature of trade 
secrets or commercial or financial in¬ 
formation obtained from any person 
and privileged or confidential. If it is 
determined that a proper showing has 
been made in the support of the re¬ 
quest, the material will be held confi¬ 
dential; otherwise, notice will be given 
of denial of such request and an op¬ 
portunity afforded for withdrawal of 
the submission. Requests for confiden¬ 
tial treatment will be held confidential 
(7 CFR 1.27(c)). 

The Japanese beetle is a destructive 
pest of nearly 300 plants and is under 
regulation in 24 States and the Dis¬ 
trict of Columbia. The movement of 
articles which present a hazard to 
spread the Japanese beetle from in¬ 
fested areas into noninfested areas is 
regulated by the Japanese beetl e quar¬ 
antine and regulations (7 CFR 301.48 
et seq.). The Department has recently 
proposed amendments to these regula¬ 
tions which would regulate only the 
interstate movement of aircraft which 
pose a threat to spread the Japanese 
beetle into seven Western States (43 
FR 16984. April 21, 1978). 

The Department is considering 
treating aircraft transiting and depart¬ 
ing hazardous airports destined for 
noninfected States with a formulation 
of d-phenothrin or, if necessary, with 
DDT/carbaryl micronized dust. These 
formulations have been registered by 
the Environmental Protection Agency 
for this use. Airports are declared haz¬ 
ardous when adult beetles are on or 
about aircraft destined for noninfect¬ 
ed areas. 

The Plant Protection and Quaran¬ 
tine Programs, Animal and Plant 
Health Inspection Service, has deter¬ 
mined that this document does not 
contain a major proposal requiring 
preparation of an Inflation Impact 
Statement under Executive Order 
11821 and OMB Circular A-107. 

Done at Washington, D.C., this 24th 
day of April 1978. 

H. L. Ford, 

Acting Deputy Administrator, 
Plant Protection and Quaran¬ 
tine Programs , Animal and 
Plant Health Inspection Ser¬ 
vice 

[FR Doc. 78-11385 Filed 4-24-78; 11:40 am] 
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[ 6320 - 01 ] 

CIVIL AERONAUTICS BOARD 

[Dockets 29409; 29561; 29623; Order 78-4- 
98] 

AMERICAN AIRLINES, INC., ET AL 
Order 

April 18, 1978. 

Adopted by the Civil Aeronautics 
Board at its office in Washington, 
D.C., on the 18th day of April 1978. 

By Order 76-11-57, November 10, 
1976, the Board deferred action on 
complaints by Eastern Airlines, Inc. 
(Eastern), and American Airlines, Inc. 
(American), against various promo¬ 
tional fares in United States-Caribbe- 
an markets filed by British West 
Indian Airways, Ltd. (BWIA). and Air 
Jamaica. Ltd. (Air Jamaica). The fares 
were generally filed pursuant to orders 
from their respective governments. 
The Board tentatively concluded that 
they were uneconomic and warranted 
suspension pending investigation; U.S. 
carrier earnings in the Caribbean were 
inadequate despite respectable load 
factors; and the fares were significant¬ 
ly below cost, would only divert traffic 
from higher fares, without generating 
significant new business, and would 
therefore dilute carrier earnings. The 
Board did not, however, suspend the 
fares at the time, noting that they 
were being introduced to match simi¬ 
lar low fares already in existence to 
other Caribbean destinations, and it 
would be unfair to suspend them while 
leaving comparable existing fares in 
effect to other points in the area. In¬ 
stead we directed interested parties to 
show cause why the fares, as well as 
other, similar government-ordered dis¬ 
count fares in the Caribbean, should 
not be investigated, or suspended 
pending investigation. 

An answer urging the Board to sus¬ 
pend the fares was filed by Eastern, 
which supported the tentative conclu¬ 
sions and also argued for inclusion of 
other fares not named in order 76-11- 
57. American, in answer to the order, 
stated that the fares should be investi¬ 
gated but urged that any suspension 
exclude the group inclusive-tour (GIT) 
fare to Barbados, which has been re¬ 
vised to eliminate the features origi¬ 
nally objected to. 1 Answers in opposi¬ 
tion to the show cause order were filed 
by BWIA. Air Jamaica, the Minister of 
Trade and Tourism of St. Lucia, the 
Antigua Department of Tourism and 
the Antigua Hotel Association, the St. 
Lucia Hotel Association, and the Ca- 


• American also opposed Eastern’s recom¬ 
mendation that American’s GIT fares to 
Santo Domingo and Haiti, which were filed 
to meet competition by Dominicans, be in¬ 
cluded In a suspension. American’s earlier 
complaint, which was solely against the Bar¬ 
bados GIT fare, was dismissed as moot in 
order 77-1-169, January 31, 1977. 


ribbean Hotel Association. These par¬ 
ties generally asserted that low promo¬ 
tional fares are necessary to develop 
tourism to the Caribbean area; the 
IATA-agreed fares have not adequate¬ 
ly fulfilled this need; and the fares at 
issue would generate enough traffic to 
offset diversion from higher fares, and 
would not dilute carrier earnings.* 

The Board has decided to terminate 
the show cause proceeding and dismiss 
Eastern’s outstanding complaints. The 
tariffs at issue have been in place for 
some time now. and have not had a se¬ 
rious adverse impact on U.S. carrier 
revenues. Our review of available data 
indicates that no erosion of overall 
yields occurred between the year 
ended June 1976, the approximate 
date when the reduced fares were in¬ 
troduced, and the year ended June 
1977, when the carriers instituted a 
general increase in most Caribbean 
promotional fares.* In fact. Eastern’s 
yield increased slightly. At the same 
time, Eastern itself has introduced a 
system-wide 7/21-day excursion fare, 
which is available for use in the Carib¬ 
bean. and allows unlimited stopovers 
for two or more passengers traveling 
together. 4 

For these reasons, and in view of our 
commitment to low generative fares, 
the board has concluded that no pur¬ 
pose would be served by pursuing the 
matter at this time. 

Accordingly, pursuant to sections 
102, 204(a). and 403 of the Federal Avi¬ 
ation Act of 1958, 

It is ordered. That: 1. The com¬ 
plaints of Eastern Air Lines. Inc., in 
dockets 29409. 29561, and 29623, are 
dismissed; 

2. The show cause proceeding in 
dockets 29409, 29561, and 29623 be ter¬ 
minated; and 

3. Copies of this order shall be 
served upon Eastern Air Lines. Inc., 
British West Indian Airways, Ltd., Air 
Jamaica, Ltd., American Airlines, Inc., 
Delta Airlines, Inc., Pan American 
World Airways. Inc., ALM Dutch An¬ 
tillean Airlines, Deutsche Lufthansa 
Aktiengeseilschaft. KLM Royal Dutch 
Airlines, the Minister of Trade and 
Tourism of St. Lucia, the Antigua De¬ 
partment of Tourism and the Antigua 
Hotel Association, the St. Lucia Hotel 
Association and the Caribbean Hotel 
Association. 


*The Governments of Barbados. Jamaica, 
and Trinidad and Tobago sent communica¬ 
tions through diplomatic channels opposing 
the Board’s order. 

•The government-ordered fares generally 
remained at status quo. The carriers’ unilat¬ 
eral filings to increase fares were In re¬ 
sponse to the Board's action In order 77-3- 
62. March 11, 1977, which disapproved 
IATA-agreed increases in normal economy 
and excursion fares. The carriers left the 
normal economy fares at their old levels and 
increased the excursion fares by a lesser 
amount than originally proposed. 

4 8ee order 77-8-110, August 23,1977. 


This order will be published in the 
Federal Register. 

Phyllis T. Kaylor. 

Secretary. 

[FR Doc. 78-11183 Filed 4-24-78; 8:45 ami 


[ 6320 - 01 ] 

(Docket 32254; Order 78-4-97] 

FRONTIER AIRLINES, INC 

Order Granting Exemption 

Issued under delegated authority 
April 18, 1978. 

By application filed March 15, 1978, 
and amended April 10, 1978, Frontier 
Airlines. Inc. (Frontier), requests an 
exemption from order 74-12-109 1 to 
the extent necessary to permit it to es¬ 
tablish a fare between Denver and 
Montrose/Delta, Colo., which will 
match the fare charged by Aspen Air¬ 
ways, Inc. (Aspen), a federally certifi¬ 
cated carrier which is authorized to 
provide service in the market by the 
Colorado Public Utilities Commission. 

In support of its application, the car¬ 
rier states that it is the only Board 
certificated air carrier currently pro¬ 
viding service between Denver and 
Montrose/Delta, and its standard class 
fare is $35.19; on April 10, 1978, Aspen 
is scheduled to inaugurate service with 
a standard class fare of $31.48 between 
Denver and Montrose and that, with¬ 
out the exemption. Frontier will be 
placed at a competitive disadvantage: 
it desires to match Aspen’s fare but is 
precluded from doing so by the coach 
fare formula of phase 9 of the domes 
tic passenger-fare investigation (DPFI) 
which sets the lowest fare at $34.26; 
the Board has in the past granted it 
an exemption in similar situations; 3 
the Board has explicitly recognized 
that certificated carriers should be al¬ 
lowed to establish fares below those 
prescribed by phase 9 to meet competi¬ 
tion from noncertificated carriers; and 
the Board has similarly held, in inves¬ 
tigation of interstate and intrastate 


,r The Board’s opinion and order on recon¬ 
sideration in phase 9 of the domestic pas¬ 
senger fares investigation (DPFI), Decem¬ 
ber 27,1974. Frontier’s application of March 
15. 1978, also sought an exemption from 
order 77-6-21, domestic common fares inves¬ 
tigation. to the extent necessary to permit It 
to establish the same fare between Denver 
Montrose/Delta as it had filed for April 15 
effectiveness in its Denver-Gunnison 
market. 52 miles less in distance. Inasmuch 
as the Aspen filing pertains only to the 
Denver-Montrose/Delta market, Frontier’s 
request for relief from the common-faring 
provisions of order 77-8-21 is essentially 
mooted and the instant order is addressed 
only to Frontier’s amended application. In 
order to be competitive with Aspen. Fron¬ 
tier is requesting short-notice tariff permis¬ 
sion. 

•Orders 78-2-43, February 9. 1978, and 77- 
1-164, January 31. 1977. 
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fares in California and Texas mar¬ 
kets,* that fares of certificated carri¬ 
ers may be lowered below phase 9 
minima to the extent necessary to 
meet competition from intrastate car¬ 
riers. 

No answer has been filed in opposi¬ 
tion to Frontier’s application. 

Upon review of the statements con¬ 
tained in the application and all other 
relevant matters we find that enforce¬ 
ment of the requirements of phase 9 
of the DPFI. insofar as they would 
prevent Frontier from matching stan¬ 
dard class fares offered by Aspen be¬ 
tween Denver and Montrose/Delta, 
would be an undue burden on the car¬ 
rier by reason of the limited extent of 
and unusual circumstances affecting 
its operations and would not be in the 
public interest. 

We believe that granting the re¬ 
quested exemption authority comports 
with our long-standing policies accord¬ 
ing the maximum possible pricing 
flexibility to local service carriers and 
permitting certificated carriers, gener¬ 
ally, to match genuinely competitive 
fares. 

Accordingly, pursuant to the Federal 
Aviation Act of 1958, as amended, and 
particularly sections 204(a), 403, 404, 
and 1002, and the authority duly dele¬ 
gated in the Board's regulations, 14 
CFR 385.14(b). 

It is ordered. That: 1. Frontier Air¬ 
lines, Inc., is exempted from the re¬ 
quirements of orders 74-12-109 to the 
extent necessary to permit it to file 
tariffs containing fares between 
Denver and Montrose/Delta Colo., 
matching the published fare of Aspen 
Airways, Inc., in these markets. 

2. To the extent not granted herein, 
the application in docket 32254 is 
denied; and 

3. A copy of this order be served 
upon all U.S.-certificated air carrier 
parties in phase 9 of the domestic pas¬ 
senger-fare investigation * * * 4 and Aspen 
Airways, Inc. 

Persons entitled to petition the 
Board for review of this order pursu¬ 
ant to the Board’s regulations. 14 CFR 
385.50, may file such petition within 
10 days after the date of service of this 
order. 

This order shall be effective and 
become the action of the Civil Aero¬ 
nautics Board upon expiration of the 
above period unless within such period 
a petition for review is filed, or the 
Board gives notice that it will review 
this order on its own motion. 

This order will be published in the 
Federal Register. 

Phyllis T. Kaylor, 
Secretary. 

fFR Doc. 78-11182 Filed 4-24-78; 8:45 am] 


•Order 76-7-23. July 7. 1976. 

•Order 74-12-109, December 27,1974. 


[ 6320 - 01 ] 

[Docket 28475; Order 78-4-108] 

OZARK AIR LINES INC 

Order Granting Petition and Setting 
Application for Hearing 

April 19, 1978. 

Adopted by the Cival Aeronautics 
Board at its office in Washington, 
D.C., on the 19th day of April 1978. 

By Order 77-4-16, April 4, 1977, the 
Board dismissed an application of 
Ozark requesting that, pursuant to 
subpart M of the Board’s rules of prac¬ 
tice (14 CFR Part 302, Subpart M). the 
Board amend its certificate to elimi¬ 
nate the requirement that Ozark serve 
at least one intermediate point on all 
flights between St. Louis, Mo., and 
Kansas City, Mo. As grounds for the 
dismissal, the Board found that the 
service benefits offered by Ozark’s ap¬ 
plication were minimal in relation to 
those offered by other pending appli¬ 
cations, and that, therefore, Ozark’s 
application did not merit expeditious 
treatment under subpart M. 

On April 28. 1977, Ozark filed a peti¬ 
tion for reconsideration, accompanied 
by a motion to file the petition out of 
time. 1 Relying on Board statements in 
PSDR-16, 2 the notice of proposed rule- 
making that preceded PDR-26, which 
in turn resulted in the adoption of 
subpart M. Ozark argues that the 
Board’s consideration of service bene¬ 
fits constituted an improper applica¬ 
tion of subpart M, and that the sub- 
part M application should have been 
granted unless the Board found either 
that Ozark would not be able to 
reduce its subsidy need, or that the 
proposed service would have had an 
undue detrimental impact on the in¬ 
cumbent carriers. In any event, Ozark 
argues that the Board’s findings on 
service needs are unfounded. 

On May 6, 1977, TWA filed an 
answer opposing the petition, along 
with a motion to file an otherwise un¬ 
authorized document.* 

We have decided to grant Ozark’s 
petition, and to set this application for 
hearing under subpart M. Our decision 
is not, however, based on the merits of 
the arguments in Ozark’s petition for 
reconsideration, and we expressly ded- 
line to rule on those arguments. Our 
decision to set this application for 
hearing is based on the fact that at 
this time we have hearing resources 
available to process this application 
expeditiously. 4 


•This motion will be granted. 

“Issued December 8, 1966. 

•That motion will be granted. 

4 As outlined more fully in the order Insti¬ 
tuting the Chicago-Albany/Syracuse-Bos ton 
competitive service investigation, order 77- 
12-50, this proceeding will include the ex¬ 
amination of price/quality options, multiple 
and permissive authority and related issues. 


The evidence submitted in support 
of Ozark’s application was filed on No¬ 
vember 10. 1975. Accordingly, we will 
allow it 25 days from the service date 
of this order to update its exhibits. 
This 25-day period will also allow in¬ 
terested persons to file competing ap¬ 
plications if they wish to do so. A 
period of 14 days will be allowed for 
answers. 

Accordingly, It is ordered. That: 1. 
Ozark Air Lines' petition for reconsid¬ 
eration be granted, and the St. Louis- 
Kansas City subpart M proceeding, 
docket 28475, be set for hearing under 
subpart M of the Board’s rules of prac¬ 
tice, at a time and place to be designat¬ 
ed later.; 

2. The issues in that proceeding 
shall include the following: 

Do the public convenience and ne¬ 
cessity require the certification of an 
additional air carrier or carriers to op¬ 
erate nonstop service between St. 
Louis and Kansas City, Mo.; if so. 
which applicant or applicants should 
be selected; and what terms, condi¬ 
tions and limitations, if any, should be 
placed on any new or existing author¬ 
ity? 

3. No authority granted in this pro¬ 
ceeding shall be eligible for subsidy: 

4. Ozark’s motion to file its petition 
for reconsideration out of time be 
granted: 

5. TWA’s motion to file an otherwise 
unauthorized document be granted; 

6. Updated exhibits, applications, 
amended applications, and motions to 
consolidate shall be filed within 25 
days after the service date of this 
order and answers to such filings 
within 14 days after the expiration of 
that period; and 

7. Environmental evaluations pursu¬ 
ant to 14 CFR Part 312 shall be filed 
within 30 days after the service date of 
this order. 

This order will be published in the 
Federal Register. 

By the Civil Areonautics Board. 

Phyllis T. Kaylor, 
Secretary. 

[FR Doc. 78-11184 Filed 4-24-78; 8:45 am] 


[ 6320 - 01 ] 

[Docket Nos. 28848. 29945. 29186, 28115, 
21162, 288001 

IMPROVED AUTHORITY TO WICHITA CASE, ET 
AL 

Oral Argument 

In the matter of Improved Author¬ 
ity to Wichita Case, Docket 28848; Las 
Vegas-Dallas/FORT Worth Nonstop 
Service Investigation, docket 29445; 
Memphis-Twin Cities/Milwaukee 
Case, Docket 29186; Midwest-Atlanta 
Nonstop Service Investigation, Docket 
28115; Ohio/Indiana Points Nonstop 
Service Investigation, Docket 21162; 
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Phoenix-Des Moines/Milwaukee 
Route Proceeding, Docket 28800. 

Notice is hereby given, pursuant to 
the provisions of the Federal Aviation 
Act of 1958, as amended, that oral ar¬ 
gument in these proceedings is as¬ 
signed to be held before the Board on 
May 17 and May 18, 1978. at 10 a.m. 
(local time), in Room 1027, Universal 
Building, 1825 Connecticut Avenue 
NW., Washington, D.C. 

Each party which wishes to partici¬ 
pate in the oral argument shall so 
advise The Secretary, in writing, on or 
before April 28, 1978, together with 
the name of the person who will repre¬ 
sent it at the argument. 

Dated at Washington, D.C., April 20, 
1978. 

Phyllis T. Kaylor 
Secretary . 

[FR Doc. 78-11181 Filed 4-24-78; 8:45 am] 


[ 6335 - 01 ] 

CIVIL RIGHTS COMMISSION 
ILLINOIS ADVISORY COMMITTEE 
Agenda and Notice of Open Meeting 

Notice is hereby given, pursuant to 
the provisions of the Rules and Regu¬ 
lations of the U.S. Commission on 
Civil Rights, that a planning meeting 
of the Illinois Advisory Committee 
(SAC) of the Commission will convene 
at 10 a.m. and will end at 4 p.m. on 
May 15, 1978, Holiday Inn, 1505 N. 
Neil, Champaign, Ill. 61820. 

Persons wishing to attend this open 
meeting should contact the Commit¬ 
tee Chairperson, or the Midwestern 
Regional Office of the Commission, 
230 South Dearborn Street, 32nd 
Floor, Chicago, Ill. 60604. 

The purpose of this meeting is for 
the purpose of the report on Insur¬ 
ance Redlining Project Assignments; 
Discuss Project Proposals for Fiscal 
Year 1979-80; Community Fact-find¬ 
ing; discussion of Local Civil Rights 
Issues. 

This meeting will be conducted pur¬ 
suant to the provisions of the Rules 
and Regulations of the Commission. 

Dated at Washington, D.C., April 20, 
1978. 

John I. Binkley, 
Advisory Committee 
Management Officer. 

(FR Doc. 78-11141 Filed 4-24-78; 8:45 am] 


[ 6335 - 01 ] 

VIRIGINIA ADVISORY COMMITTEE 
Aganda and Notka of Opon Mooting 

Notice is hereby given, pursuant to 
the provisions of the Rules and Regu¬ 
lations of the U.S. Commission on 
Civil Rights, that a planning meeting 
of the Viriginia Advisory Committee 


(SAC) of the Commission will convene 
at 7 p.m. and will end at 10 p.m. on 
May 12, 1978, Holiday Inn—South, 
Room 104, on Route 1 and Interstate 
95, Fredericksburg, Va. 

Persons wishing to attend this open 
meeting should contact the Commit¬ 
tee Chairperson, or the Mid-Atlantic 
Regional Office of the Commission, 
2120 L Street NW., Room 510, Wash¬ 
ington, D.C. 20037. 

The purpose of this meeting is to 
plan for the Virginia State Advisory 
Committee through September 1978. 

This meeting will be conducted pur¬ 
suant to the provisions of the Rules 
and Regulations of the Commission. 

Dated at Washington, D.C., April 20, 
1978. 

John I. Binkley, 
Advisory Committee 
Management Officer. 

[FR Doc. 78-11142 Filed 4-24-78; 8:45 am] 


[ 6325 - 01 ] 

CIVIL SERVICE COMMISSION 

FEDERAL EMPLOYEES HEALTH BENEFITS 
PROGRAM 

Spadal Open Seaton; Correction 

In the document appearing in the 
Federal Register of Friday, March 31, 
1978 (FR Doc. 78-8243), on page 13597, 
the third paragraph should read: 

“Change of enrollment during the 
special open season will take effect on 
the first day of the first pay period 
which begins on or after July 1,1978.” 

Dated: April 25,1978. 

For the U.S. Civil Service Commis¬ 
sion. 

James C. Spry, 
Executive Assistant 
to the Commissioners. 

[FR Doc. 78-11173 Filed 4-24-78; 8:45 am] 


[ 3510 - 25 ] 

DEPARTMENT OF COMMERCE 

Industry and Trado Administration 
DUTY-FREE ENTRY ON SCIENTIFIC ARTICLES 
Applications 

The following are notices of the re¬ 
ceipt of applications for duty-free 
entry of scientific articles pursuant to 
section 6(c) of the Educational, Scien¬ 
tific, and Cultural Materials Importa¬ 
tion Act of 1966 (Pub. L. 89-651; 80 
Stat. 897). Interested persons may pre¬ 
sent their views with respect to the 
question of whether an instrument or 
apparatus of equivalent scientific 
value for the purposes for which the 
article is intended to be used is being 
manufactured in the United States. 
Such comments must be filed in tripli¬ 


cate with the Director, Statutory 
Import Programs Staff, Bureau of 
Trade Regulation, U.S. Department of 
Commerce, Washington, D.C. 20230, 
on or before May 15. 1978. 

Regulations (15 CFR 301.9) issued 
under the cited act prescribe the re¬ 
quirements for comments. 

A copy of each application is on file, 
and may be examined between 8:30 
a.m. and 5 p.m., Monday through 
Friday, in Room 6886C of the Depart¬ 
ment of Commerce Building, 14th and 
Constitution Avenue NW., Washing¬ 
ton, D.C. 20230. 

Docket No. 78-00137. Applicant: Uni¬ 
versity of South Alabama—College of 
Medicine, Electron Microscopy Suite, 
Room 1206 Medical Sciences Building, 
307 University Boulevard. Mobile. Ala. 
36688. Article: LKB 8800A Ultrotome 
III Ultramicrotome and Accessories. 
Manufacturer: LKB Produkter AB, 
Sweden. Intended use of article: The 
article is intended to be used to section 
plant, animal, and fungal tissues 
which have been embedded in har¬ 
dened epoxy resins. Investigations will 
include ultrastructural studies on 
normal and pathologic plant and 
animal tissues, developmental studies 
on fungal systems, cyto and histoche- 
mical studies on enzyme and subcellu- 
lar organelle localization in cells and 
tissues, membrane interactions at 
host-parasite interfaces, and subcellu- 
lar changes in cells induced by 
changes in their biochemical and 
physical environments. In addition, 
the article will be used in the courses 
Ultrastructure and Cytochemistry 
which will involve a study of general 
principle on techniques and the use of 
the electron microscope to study the 
fine structure of cells and various 
methods to localize various enzymes. 
Application received by Commissioner 
on Customs: March 24. 1978. 

Docket No. 78-00160. Applicant: Uni¬ 
versity of Miami, School of Medicine, 
P.O. Box 520875, Miami, Fla. 33152. 
Article: LKB 8800A Ultrotome III Ul¬ 
tramicrotome and Accessories. Manu¬ 
facturer: LKB Produkter AB, Sweden. 
Intended use of article: The article is 
intended to be used to section human 
and animal tissues for ultrastructural 
studies in neuropathology. Application 
received by Commissioner of Customs: 
March 22. 1978. 

Docket No. 78-00174. Applicant: Uni¬ 
versity of Florida, Department of 
Anatomy, MG-42 M.S.B., Gainesville, 
Fla. 32610. Article: Electron Micro¬ 
scope, Model JEM 100S Including 
Water Recirculator and Accessories. 
Manufacturer: JEOL, Ltd., Japan. In¬ 
tended use of article: The article is in¬ 
tended to be used for experiments in¬ 
volving the study of Cryptorchidism in 
mammals and the characterization of 
Sertoli cell functions using tracer ele¬ 
ments. These experiments will be con¬ 
ducted in order to develop and im- 
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prove upon current techniques for the 
production of new information regard¬ 
ing the characterization of Sertoli cell 
functions at the ultrastructural level. 
Application received by Commissioner 
of Customs: March 23, 1978. 

Docket No. 78-00175. Applicant: Uni¬ 
versity of California, Los Angeles, 405 
Hilgard Avenue, Los Angeles, Calif. 
90024. Article: Vartan MAT Mass Spec¬ 
trometer System MAT 250 and Acces¬ 
sories. Manufacturer: Varian MAT 
GmbH, West Germany. Intended use 
of article: The article is intended to be 
used for isotope measurements of sep¬ 
arated components (deuterium, **C, 
94 S, 1S N, ,a O) for evaluation of pollu¬ 
tion in coastal ocean and exploration 
for petroleum. The article will also be 
used to train students in use and appli¬ 
cation of stable isotopes to solve geo¬ 
logical and environmental problems in 
the courses Isotope Geochemistry 
(M130) and Biogeochemistry (M132) 
and graduate research studies. Appli¬ 
cation received by Commissioner of 
Customs: March 23, 1978. 

Docket No. 78-00176. Applicant: 
DHEW/NIH/NHLBI - DR/LEA, Build¬ 
ing 10, Room 5N204, 9000 Rockville 
Pike, Bethesda. Md. 20014. Article: 
LKB 2128-010 Ultrotome IV Ultrami¬ 
crotome and Accessories. Manufactur¬ 
er: LKB Produkter AB. Sweden. In¬ 
tended use of article: The article is in¬ 
tended to be used to section biological 
specimens which have been embedded 
in hardened epoxy resins for ultras¬ 
tructural studies of normal and abnor¬ 
mal animal tissues and the develop¬ 
ment of new techniques in quantita¬ 
tive electron and light microscopic au¬ 
toradiography. Application received by 
Commissioner of Customs: March 23, 
1978. 

Docket No. 78-00177. Applicant: Uni¬ 
versity of Nebraska, Lincoln, 14th and 
R Streets, Lincoln. Nebr. 68588. Arti¬ 
cle: Electron Microscope, Model F M 
10A and Accessories. Manufacturer 
Carl Zeiss, West Germany. Intended 
use of article: The article is intended 
to be used to study micro-organisms, 
visuses, and nucleic acids, the interac¬ 
tion of plants and pathogens, and 
plant responses to disease and stress at 
the cellular level. Experiments will in¬ 
clude serological, autoradiographic, 
and ultrastructural studies by electron 
microscopy to characterize viruses and 
antigens and determine their location 
in plant hosts and vectors and their 
probable site, sequence, and method of 
synthesis; determination of physiologi¬ 
cal and cytological changes in plants 
and vectors caused by viral, funeral, or 
bacterial pathogens and the relation 
of these changes to the general prob¬ 
lem of the interaction of virus, fungus, 
bacterium, plant, and vector; study of 
translocation of pesticides and herbi¬ 
cides in plants; localization of heavy 
metal uptake by crop plants grown on 
soils into which municipal wastes were 


incorporated. The article will also be 
used in teaching a course in electron 
microscope techniques to individual 
students in lieu of university language 
requirements. Application received by 
Commissioner of Customs: March 23, 
1978. 

Docket No. 78-00179. Applicant: Na¬ 
tional Aeronautics and Space Adminis¬ 
tration, Headquarters. Contracts Divi¬ 
sion. Code HWE-2, Washington, D.C. 
20546. Article: Eighteen (18) Ultrason¬ 
ic Flowmeter Transducers and Acces¬ 
sories. Manufacturer: O.N.E.R.A., 
France. Intended use of article: The 
article is intended to be used to ascer¬ 
tain the oscillatory flow component of 
liquid oxygen being perturbated by a 
positive displacement pulser as it flows 
through a turbopump. Application re¬ 
ceived by Commissioner of Customs: 
March 23, 1978. 

Docket No. 78-00180. Applicant: 
Albert Einstein College of Medicine of 
Yeshiva University, Department of 
Molecular Pharmacology, 1300 Morris 
Park Avenue, Bronx, N.Y. 10461. Arti¬ 
cle: Laminar Flow Cage Rack. Manu¬ 
facturer Forth-Tech Services, Ltd., 
United Kingdom. Intended use of arti¬ 
cle: The article is intended to be used 
to breed and maintain a special group 
of mice that are very prone to infec¬ 
tion due to a genetic defect in the 
immune defense system. A large 
colony of these mice will be set up for 
the study of human cancers as well as 
for studies of other specific tumors 
and how these special mice do or do 
not fight off infections as compared to 
normal mice. Application received by 
Commissioner of Customs: March 23, 
1978. 

Docket No. 78-00182. Applicant: Uni¬ 
versity of Alaska—Geophysical Insti¬ 
tute, C. T. Eivey Building, Fairbanks, 
Alaska 99701. Article: (2) Two Aan- 
deraa Tide Recorders (TG3A Water 
level gauge) with pressure transducer 
range. Manufacturer Aanderaa In¬ 
struments, Canada. Intended use of ar¬ 
ticle: The article is intended to be used 
for studies of the circulation under ice 
and in the cold waters of the Arctic 
Continental Shelf off Alaska. During 
the open water season the article will 
be used first to measure the actual 
water circulation and sea level vari¬ 
ations at the same time that other ex¬ 
periments concerned with the mete¬ 
orological effects, biology and ice 
movements are being conducted. Ap¬ 
plication received by Commissioner of 
Customs: March 23, 1978. 

Docket No. 78-00184. Applicant: The 
Ohio State University, College of Vet¬ 
erinary Medicine, 1900 Coffey Road. 
Columbus, Ohio 43210. Article: Elec¬ 
tron Microscope, Model H-300 and Ac¬ 
cessories. Manufacturer Hitachi 
Perkin-Elmer, Japan. Intended use of 
article: The article is intended to be 
used to confirm that sphincteric areas 
of the intracranial arteries in the dog 


are morphologically unlike those of 
the intestine and colon then the ques¬ 
tion of innervation becomes signifi¬ 
cant. Association of the sphincteric 
areas with the autonomic nervous 
system would suggest function as pe¬ 
ripheral resistance vessels and help ac¬ 
count for the greater blood supply 
available to the brain in shock. The ar¬ 
ticle will also be used for training of 
graduate students and as a research 
tool by students on Master of Science 
and Ph. D. program. In addition, the 
faculty will be using the article for the 
preparation of teaching materials for 
undergraduate professional veterinary 
programs. These materials will be used 
in all of the “systems courses/' cover¬ 
ing histological and small surface 
structures of the respiratory cardio¬ 
vascular, digestive, reproductive, and 
musculoskeletal systems. Application 
received by Commissioner of Customs: 
March 28, 1978. 

Docket No. 78-00185. Applicant: Uni¬ 
versity of Arizona Health Sciences 
Center, 1501 North Campbell Avenue, 
Tucson, Ariz. 85724. Article: Echos- 
cope, Multi-Transducer, with accesso¬ 
ries. Manufacturer: Ausonics Pty, Ltd., 
Australia. Intended use of article: The 
article is intended to be used to gener¬ 
ate diagnostic images in breast exami¬ 
nations, testicular examinations, and 
children's skull and brain. In addition, 
there is a great deal of diagnostic in¬ 
formation which can be gained by this 
machine in other areas within the 
body, such as the abdomen, thyroid, 
and heart, which are not achievable 
with currently available diagnostic ul¬ 
trasound instrumentation in this coun¬ 
try. Plans are to expand the tech¬ 
niques and anatomical areas of diag¬ 
nostic ultrasonic imaging. Resident 
physicians and medical students on 
the Radiology Service will use the di¬ 
agnostic ultrasonic images in their 
training. Application received by Com¬ 
missioner of Customs: March 29, 1978. 

(Catalog of Federal Domestic Assistance 
Program No. 11.105. Importation of Duty- 
Free Educational and Scientific Materials.) 

Richard M. Seppa, 
Director, 

Statutory Import Programs Staff. 
CFR Doc. 78-11084 Filed 4-24-78; 8:45 ami 


[ 3510 - 25 ] 

SANDtA LABORATORIES ET AL 

Application* for Dwty-Froo Entry of Scientific 
Articles 

The following are notices of the re¬ 
ceipt of applications for duty-free 
entry of scientific articles pursuant to 
section 6(c) of the Educational, Scien¬ 
tific. and Cultural Materials Importa¬ 
tion Act of 1966 (Pub. L. 89-651; 80 
Stat. 897). Interested persons may pre¬ 
sent their views with respect to the 
question of whether an instrument or 
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apparatus of equivalent scientific 
value for the purposes for which the 
article is intended to be used is being 
manufactured in the United States. 
Such comments must be filed in tripli¬ 
cate with the Director, Statutory 
Import Programs Staff, Bureau of 
Trade Regulation. U.S. Department of 
Commerce, Washington, D.C. 20230, 
within 20 calendar days after the date 
on which this notice of application is 
published in the Federal Register. 

Regulations (15 CFR 301.9) issued 
under the cited Act prescribe the re¬ 
quirements for comments. 

A copy of each application is on file, 
and may be examined between 8:30 
a.m. and 5 p.m., Monday through 
Friday, in Room 6886C of the Depart¬ 
ment of Commerce Building, 14th and 
Constitution Avenue NW„ Washing¬ 
ton, D.C. 20230. 

Docket No. 78-00190. Applicant: 
Sandia Laboratories, Kirtland AFB 
East, Albuquerque, N. Mex. 87115. Ar¬ 
ticle: Imacon 675/51 Ultra Fast 
Camera System and Accessories. Man¬ 
ufacturer: John Hadland Photonics 
Ltd., United Kingdom. Intended use of 
article: The article is intended to be 
used to identify and study chemical 
processes that can be stimulated by 
laser radiation. In contrast to a “brute 
force" approach, this work will empha¬ 
size the selection of laser frequencies 
that will stimulate molecular vibra¬ 
tional frequencies, and thus lead to 
the production of molecular radicals. 
Application received by Commissioner 
of Customs: April 6, 1978. 

Docket No. 78-00195. Applicant: The 
University of Texas System Cancer 
Center, M.D. Anderson Hospital and 
Tumor Institute Science Park, Re¬ 
search Division. Buescher State Park, 
P.O. Box 418, Smithville, Tex. 78957. 
Article: Electron Microscope. Model 
EM 201 and accessories. Intended use 
of article: The article is intended to be 
used for research directed toward 
identification of various environmen¬ 
tal carcinogens and elucidation of 
their mode of action at both the mo¬ 
lecular and cellular levels. The re¬ 
search projects will include the follow¬ 
ing: 

(1) Cellular selection and its rela¬ 
tionship to histopathological changes 
observed during carcinogenesis, 

(2) Metabolic alterations induced by 
chemical carcinogens, 

(3) Alterations in plasma membrane 
structure, dynamics and antigenic 
properties during carcinogenesis, and 

(4) Virus-chemical carcinogen inter¬ 
actions. 

Application received by Commission¬ 
er of Customs: April 10, 1978. 

Docket No. 78-00197. Applicant: 
Medical College of Georgia, 1120 Fif¬ 
teenth Street, Augusta, Ga. 30901. Ar¬ 
ticle: Electron Microscope, Model EM 
400 HMG and Accessories. Manufac¬ 
turer: Philips Electronics Instruments 


NVD, The Netherlands. Intended use 
of article: The article is intended to be 
used for studies of biological materials 
derived from laboratory animals and/ 
or humans. The experiments to be 
conducted will include the following: 

(a) Examination and photographic 
recording of tissue sections. 500A to 
4um thick, from normal and experi¬ 
mentally altered laboratory animals. 

(b) Examination and photographic 
recording of normal and experimental¬ 
ly altered whole cells from tissue cul¬ 
ture. 

(c) Examination of cells, organelles, 
inclusions and cell membranes from 

(a) and (b) above using eucentric gon¬ 
iometer to optimalize the orientation 
of these structures for photographic 
analyses. 

(d) Examination and photographic 
recording of normal and pathological 
human tissue, including the use of 
goniometric analysis as detailed in (c) 
above. 

All projects are directed at providing 
as detailed a correlation of structural 
relationships with regard to normal 
experimentally altered and/or patho¬ 
logical states as possible. The article 
will also be used for educational pur¬ 
poses in the courses: Anatomy 814. 
High Resolution Microscopy (the basic 
technique in electron microscopy) and 
Anatomy 322. Advanced High Resolu¬ 
tion Microscopy (advance and special¬ 
ized techniques of electron micros¬ 
copy). Application received by Com¬ 
missioner of Customs: April 6, 1978. 

Docket No. 78-00198. Applicant: 
Princeton University, P.O. Box 33, 
Princeton. N.J. 08540. Article: Differ¬ 
ential Scanning Calorimeter (DSC) 
and Accessories. Manufacturer Se- 
taram, France. Intended use of article: 
The article is intended to be used to 
study the pyrolyses/steam gasification 
of all forms of biomass in a pressur¬ 
ized steam atmosphere. Heats of reac¬ 
tion and rates of gasification will be 
determined. Gaseous product composi¬ 
tion and rates of species formation will 
also be measured. Application received 
by Commissioner of Customs: April 6, 
1978. 

Docket No. 78-00199. Applicant: 
Stanford University, 851 Welch Road, 
Palo Alto. Calif. 94304. Article: Elec¬ 
tron Microscope, Model EM 201 with 
Plate Camera and Accessories. Manu¬ 
facturer: Philips Electronics Instru¬ 
ments NVD, The Netherlands. Intend¬ 
ed use of article: The article is intend¬ 
ed to be used in conducting the follow¬ 
ing experiments: 

(a) Studies of eggs and sperm in fer¬ 
tilization studies in sea urchins, 

(b) Particle destribution and size in 
plasma membranes in fruit flies ( Dro¬ 
sophila ) in reference to circadian 
rhythms, 

(c) Structure and development of 
male reproductive structures in select¬ 
ed species of algae, and 


(d) Structure of walls and internal 
components in algal cells and how 
these structures relate and effect func¬ 
tions of tissues. 

The article will also be used for inde¬ 
pendent research at the graduate and 
postdoctoral level as well as in a 
course in cellular biology for advanced 
undergraduates. Application received 
by Commissioner of Customs: April 6, 
1978. 

Docket No. 78-00201. Applicant: Pro¬ 
fessional Staff Association of Los An¬ 
geles County Harbor Gen. Hosp., 1124 
West Carson Street. Torrance, Calif. 
90502. Article: LKB 8800A Ultrome III 
Ultramicrotome and Accessories. Man¬ 
ufacturer: LKB Produkter AB, 

Sweden. Intended use of article: The 
article is intended to be used for sec¬ 
tioning biological materials including 
animal and human cartilage, bone and 
skin from normal animals or persons 
and patients or animals with a wide 
variety of diseases of these tissues. 
Through investigations it is hoped to 
further basic knowledge of the cause 
of the inherited diseases of connective 
tissue which afflict mankind. Applica¬ 
tion received by Commissioner of Cus¬ 
toms: April 10. 1978. 

Docket No. 78-00202. Applicant: Vet¬ 
erans Administration Center Research 
Service/151, 5000 West National Ave., 
Wood (Milwaukee), Wis. 53193. Arti¬ 
cle: LKB 2128-010/Ultrotome IV Ul¬ 
tramicrotome and Accessories. Manu¬ 
facturer: LKB Produkter AB, Sweden. 
Intended use of article: The article is 
intended to be used to section animal 
and human tissues which have been 
embedded in Spurr’s low viscosity 
epoxy resin. The experiments to be 
conducted will include ultrastructural 
studies of diseased human tissues 
(cornea, epiretinal membranes, fem¬ 
oral veins, coronary arteries) as well as 
ultrastructural studies of: (a) comeal 
tissue from animals subjected to trans* 
corneal freezing to stimulate endothe¬ 
lial regeneration, (b) comeal tissue fol¬ 
lowing in vitro perfusion of the endo¬ 
thelium with various drugs, (c) retinas 
and pigment epithelium from animals 
subjected to retinal detachment or 
continuous light or darkness in order 
to determine the effects on turnover 
and phagocytosis of photoreceptor 
outer segments, and cells raised under 
different conditions of tissue culture. 
Application received by Commissioner 
of Customs: April 10, 1978. 

Docket No. 78-00203. Applicant: Bio¬ 
medical Laboratory, Aberdeen Proving 
Ground Edgewood Area, Aberdeen 
Proving Ground, Md. 21010. Article: 
Electron Microscope, Model JEM 
100S. Manufacturer JEOL Ltd., 
Japan. Intended use of article: The ar¬ 
ticle is intended to be used to study ul¬ 
trastructural changes in animal tissues 
to detect changes caused by potential¬ 
ly toxic chemicals. Application re¬ 
ceived by Commissioner of Customs: 
April 10, 1978. 
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Docket No. 78-00204. Applicant: The 
Johns Hopkins University, Charles 
and 34th Streets, Baltimore, Md. 
21218. Article: Electron Microscope, 
Model EM 10A and Accessories. Manu¬ 
facturer: Carl Zeiss. West Germany. 
Intended use of article: The article is 
intended to be used for localization of 
enzyme activities in bone and cartilage 
cells using electron microscopic histo¬ 
chemistry and investigations of the 
substructure of bone and cartilage 
cells, and noncellular matrix secreted 
and resorbed by these cells, including 
collagen fibers, proteoglycans and 
mineral crystals. The objectives of 
these studies include gaining insight 
into the control mechanisms of skel¬ 
etal growth and development, and the 
identification and characterization of 
bone and cartilage lysosomal enzymes. 
Application received by Commissioner 
of Customs: April 6, 1978. 

(Catalog of Federal domestic Assistance 
Program No. 11.105. Importation of Duty- 
Free Educational and Scientific Materials.) 

Richard M. Seppa, 
Director, Statutory Import 
Programs Stajf. 

[FR Doc. 78-11161 Filed 4-24-78: 8:45 am] 


[ 3510 - 25 ] 

CARNEGIE-MEUON UNIVERSITY ET AL 

Consolidated Decision on Applications for 
Duty-Freo Entry of Ultramicrotomos 

The following is a consolidated deci¬ 
sion on applications for duty-free 
entry of ultramicrotomes pursuant to 
section 6(c) of the Educational, Scien¬ 
tific, and Cultural Materials Importa¬ 
tion Act of 1966 (Pub. L. 89-651, 80 
Stat. 897) and the regulations issued 
thereunder as amended (15 CFR 301). 
(See especially section 301.11(e).) 

A copy of the record pertaining to 
each of the applications in this con¬ 
solidated decision is available for 
public review between 8:30 a.m. and 5 
p.m. in Room 6886C of the Depart¬ 
ment of Commerce Building, at 14th 
and Constitution Avenue NW., Wash¬ 
ington, D.C. 20230. 

Docket No. 78-00078. Applicant: Car- 
negie-Mellon University—Mellon Insti¬ 
tute of Science, 4400 Fifth Avenue, 
Pittsburgh. Pa. 15213. Article: LKB 
2128-010/Ultrotome IV Ultramicro¬ 
tome and Accessories. Manufacturer: 
LKB Produkter AB, Sweden. Intended 
use of article: The article Is intended 
to be used for biological studies of cul¬ 
tured mammalian cells, their virus 
transformed derivatives and tumors 
derived from small animals. Experi¬ 
ments will be designed to determine 
the function of cytoplasmic fibers in 
normal, virus-transformed and tumor 
cell motility. The objectives of these 
investigations determine which ultras- 
tructural entities function in control¬ 
ling normal cells behavior and how 


these functions are altered in virus- 
transformed and tumor cells. The arti¬ 
cle will also be used in the training of 
graduate students and for demonstra¬ 
tions in undergraduate laboratory and 
lecture courses entitled “Introduction 
to Cellular and Molecular Biology.” 
Graduate students will be trained in 
methods involved in the study of 
mammalian cell ultrastructure, which 
will of course involve the preparation 
of thin sections. Application received 
by Commissioner of Customs: Decem¬ 
ber 22, 1977. Advice submitted by the 
Department of Health, Education, and 
Welfare on: March 23, 1978. 

Docket No. 78-00081. Applicant: Col¬ 
lege of Medicine and Dentistry of New 
Jersey—New Jersey Dental School, 100 
Bergen Street, Newark. N.J. 07103. Ar¬ 
ticle: LKB 2128-010 Ultrotome IV Ul- 
tramifcrotome and accessories. Manu¬ 
facturer: LKB Produkter AB, Sweden. 
Intended use of article: The article is 
intended to be used for the studies of 
human biopsy material, animal and 
microbial specimens. Investigations 
will include ultrastructural studies on 
normal and pathologic tissues, devel¬ 
opmental studies on dental plaque sys¬ 
tems, cyto and histochemical studies 
on enzyme and subcellular organelle 
localization in cells and tissues, mem¬ 
brane interactions at host-parasite in¬ 
terfaces, and subcellular changes in 
cells induced by changes in their bio¬ 
chemical and physical environments. 
The objective of the investigations is 
to further basic knowledge on cell and 
tissue ultrastructure and to reveal, at 
the ultrastructural level, the enzyme 
localization and distribution in cells 
and tissues developing under normal 
and pathological conditions. In addi¬ 
tion, the article will be used in courses 
entitled “Ultrastructure and Cytoche¬ 
mistry" which will involve a study of 
general principles on techniques and 
the use of the electron microscope to 
study the fine structure of cells and 
various subcellular organelles and the 
employment of cytochemical staining 
methods to localize various enzymes. 
Application received by Commissioner 
of Customs: December 20. 1977. Advice 
submitted by the Department of 
Health, Education, and Welfare on: 
March 23, 1978. 

Docket No. 78-00085. Applicant: Eye 
and Ear Institute of Louisiana, 145 Elk 
Place, New Orleans, La. 70112. Article: 
LKB 8800A Ultrotome III Ultramicro¬ 
tome with Accessories. Manufacturer: 
LKB Produkter AB, Sweden. Intended 
use of article: The article is intended 
to be used to section animal human 
and microbiological materials which 
have been embedded in hardened 
epoxy resins. Investigations will in¬ 
clude ultrastructural studies on 
normal and pathologic animal an4 
human tissues, cyto and histochemical 
studies on viral and subcellular organ- 
nele localization in cells and tissues, 


membrane interactions as host-para- 
site interfaces, and subcellular 
changes in cells induced by changes in 
their biochemical and physical envi¬ 
ronments. Application received by 
Commissioner of Customs: January 4. 
1978. Advice submitted by the Depart¬ 
ment of Health. Education, and Wel¬ 
fare on: March 23, 1978. 

Docket No. 78-00089. Applicant: Uni¬ 
versity of California. Santa Barbara. 
45517 Central Receiving. Santa Bar¬ 
bara. Calif. 93106. Article: LKB 8800A 
Ultrotome III Ultramicrotome and Ac¬ 
cessories. Manufacturer: LKB Pro¬ 
dukter AB. Sweden. Intended use of 
article: The article is intended to be 
used to section neural tissue, principal¬ 
ly tissue specimens from the retinas of 
a variety of vertebrates and some in¬ 
vertebrates. The experiments to be 
conducted will include ultrastructural 
studies on vertebrate photoreceptors 
and the process of outer segment re¬ 
newal in mammalian cones; studies on 
the synaptology of the retina and 
brain of vertebrates: and some histo¬ 
chemical studies contemplated con¬ 
cerning enzyme localization within the 
pigment epithelium of the retina. The 
article will also be used in the training 
of undergraduate and graduate stu¬ 
dents in the techniques of light and 
electron microscopy in the course Biol¬ 
ogy 199 and 596, Independent Studies 
in the Biological Sciences and Directed 
Reading and Research. Application re¬ 
ceived by Commissioner of Customs: 
January 5, 1978. Advice submitted by 
the Department of Health, Education, 
and Welfare on: March 23. 1978. 

Docket No. 78-00090. Applicant: 
Washington University School of 
Medicine, Department of Pediatrics. 
St. Louis Children’s Hospital, 500 
South Kingshighway, P.O. Box 14871, 
St. Louis, Mo. 63178. Article: LKB 
8800A Ultrotome Ultramicrotome and 
Accessories. Manufacturer: LKB Pro¬ 
dukter AB, Sweden. Intended use of 
article: The article is intended to be 
used for ultrastructural studies on 
normal and pathological animal tis¬ 
sues. cyto and histochemical studies 
on enzyme and subcellular organelle 
localization in cells and tissues, mem¬ 
brane interactions at host-parasite in¬ 
terfaces, and subcellular changes in 
cells induced by changes in their bio¬ 
chemical and physical environments. 
Human biopsy tissue removed at sur¬ 
gery will be examined to identify 
structural abnormalities useful in di¬ 
agnosing disease states. The article 
will also be used in the courses: “Pedi¬ 
atric Neurology Research" and “Pa¬ 
thology Research (Bio 590)" to train 
students in the use and application of 
electron microscopy and to use the 
electron microscope in solving individ¬ 
ual research problems. Application re¬ 
ceived by Commissioner of Customs: 
January 5, 1978. Advice submitted by 
the Department of Health, Education, 
and Welfare on: March 23, 1978. 
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Docket No. 78-00104. Applicant: 
Valley Medical Center of Fresno, 445 
South Cedar Avenue, Fresno, Calif. 
93702. Article: LKB 2128-010 Ultro- 
tome IV Ultramicrotome and Accesso¬ 
ries. Manufacturer LKB Produkter 
AB, Sweden. Intended use of article: 
The article is intended to be used for 
studies of biological materials, primar¬ 
ily human tissues obtained at surgery 
or by autopsy. The tissues, will be em¬ 
bedded in hardened epoxy resins for 
sections for ultrastructural examina¬ 
tion correlated with histochemical and 
immunologic and regular light micro¬ 
scopic observations. The primary 
object of the investigations will be the 
diagnosis and study of the pathogene¬ 
sis of various disease processes. In ad¬ 
dition, the article will be used in the 
training of physicians and histotech- 
nologists in use and application of 
electron microscopy. Application re¬ 
ceived by Commissioner of Customs: 
January 23, 1978. Advice submitted by 
the Department of Health, Education, 
and Welfare on: March 23, 1978. 

Docket No. 78-00116. Applicant: Vet¬ 
erans Administration, Wadsworth Hos¬ 
pital Center, Wilshire and Sawtelle 
Boulevards, Los Angeles, Calif. 90073. 
Article: LKB 8800A Ultrotome III Ul¬ 
tramicrotome and Accessories. Manu¬ 
facturer LKB Produkter AB, Sweden. 
Intended use of article: The article is 
intended to be used for studies of 
human, animal, viral, and bacterial 
specimens by several investigators 
with different research interests in 
electron microscopy. The investiga¬ 
tions will include ultrastructural stud¬ 
ies on normal and pathologic age-re¬ 
lated changes in human and animal 
tissues, developmental studies, cyto 
and histochemical studies on enzyme 
and subcellular organelle localization 
in cells and tissues, membrane interac¬ 
tions at host-parasite interfaces, sub- 
cellular changes in cells induced by 
changes in their biochemical and 
physical environments, and changes in 
membrane receptors. The article will 
also be used to teach ultrastructure 
and cytochemistry to post-doctoral fel¬ 
lows, graduate students and under¬ 
graduate students in honors programs. 
The courses will involve a study of 
general principles on techniques and 
the use of the electron microscope to 
study the fine structure of cells and 
various subcellular organelles and the 
employment of cytochemical staining 
methods to localize various enzymes. 
Application received by Commissioner 
of Customs: February 7. 1978. Advice 
submitted by the Department of 
Health, Education, and Welfare on: 
March 23. 1978. 

Docket No. 78-00117. Applicant: Uni¬ 
versity of Wisconsin-Madison, Depart¬ 
ment of Food Microbiology and Toxi¬ 
cology, 1925 Willow Drive, Madison, 
Wis. 53706. Article: LKB 8800A Ultro¬ 
tome HI Ultramicrotome and Accesso¬ 
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ries. Manufacturer: LKB Produkter 
AB, Sweden. Intended use of article: 
The article is intended to be used for 
studies on normal and pathologic mi¬ 
crobial plant and animal tissues, devel¬ 
opmental studies on bacterial systems, 
cyto- and histochemical studies on 
enzyme and subcellular organelle lo¬ 
calization in cells and tissues, mem¬ 
brane interactions at host-parasite in¬ 
terfaces, and subcellular changes in 
cells induced by changes in their bio¬ 
chemical and physical environments. 
Specific experiments in which the arti¬ 
cle will be used include the following: 

1. The study of adsorption, penetra¬ 
tion, and replication of ECPO-6 (a pig 
enterovirus) in pig intestine. 

2. The study of a virus-like entity 
isolated from a coprolite; infected 
Hela cells will be observed for virus 
particles. Further studies on the infec¬ 
tion process will be made. 

3. The effect Clostridium perfrin- 
gens enterotoxin on the ultrastructure 
of liver cells. 

4. The effects of aflatoxin. ochra- 
toxin and other mycotoxins on liver 
cells. 

5. Location of Clostridium perfrin- 
gens enterotoxin in the spore coat. 
The article will also be used in the 
training of graduate students for ad¬ 
vanced degrees in bacteriology and 
food science. Application received by 
Commissioner of Customs: February 7, 
1978. Advice submitted by the Depart¬ 
ment of Health, Education, and Wel¬ 
fare on: March 23. 1978. 

Docket No. 78-0018. Applicant: The 
University of Illinois at the Medical 
Center, Chicago, College of Nursing, 
Department of General Nursing, 
Room 538, 845 South Damen Avenue, 
Chicago. Ill. 60612. Article: LKB 2128- 
010 Ultrotome IV Ultramicrotome 
with accessories. Manufacturer LKB 
Produkter AB. Sweden. Intended use 
of article: The article is intended to be 
used for studies of: Plant cells (e.g., 
bacteria such as escherichia coli and 
diplococcus pneumonia) and fungal 
specimens; normal and pathological 
cells and tissues of animal origin (e.g., 
from rats, mice, hamsters, rabbits, and 
monkeys) and of human origin. The 
experiments being conducted include 
investigation of the morphological and 
cytochemical charateristics of 35 and 
90-120 day-old malnourished, neona- 
tally cretinlzed, and control rats. 
Types of synapses will be analyzed on 
the basis of symmetry or asymmetry, 
cleft width, vesicle form and whether 
axosomatic or axodendritic. The ap¬ 
pearance of mitochondria in axon ter¬ 
minals will be studied and any anoma¬ 
lous structures noted. The article will 
also be used for graduate studies in ul¬ 
trastructure and cytochemistry which 
involve learning the general principles 
of ultramicrotomy for electron micros¬ 
copy and microtomy for light micros¬ 
copy. Application received by Commis¬ 


sioner of Customs: January 30. 1978. 
Advice submitted by the Department 
of Health. Education, and Welfare on: 
March 23. 1978. 

Comments: No comments have been 
received with respect to any of the 
foregoing applications. Decision: Ap¬ 
plications approved. No instrument or 
apparatus of equivalent scientific 
value to the foreign articles for such 
purposes as these articles are intended 
to be used, is being manufactured in 
the United States. Reasons: Each of 
the foreign articles provides a range of 
cutting speeds 0.1 to 20 millimeters 
per second. The most closely compara¬ 
ble domestic instrument is the Model 
MT-2B ultramicrotome which is man¬ 
ufactured by Ivan Sorvail, Inc. (Sor- 
vall). The Model MT-2B has a range 
of cutting speeds from 0.09 to 3.2 milli¬ 
meters per second. The conditions for 
obtaining high-quality sections that 
are uniform in thickness, depend to a 
large extent on the hardness, consis¬ 
tency, toughness and other properties 
of the specimen materials, the proper¬ 
ties of the embedding materials, and 
geometry of the Block. In connection 
with a prior application (Docket No. 
69-00665-33-46500). which relates to 
the duty-free entry of an article that 
is identical to those to which the fore¬ 
going applications relate, the Depart 
ment of Health. Education, and Wel¬ 
fare (HEW) advised that “Smooth cuts 
are obtained when the speed of cut¬ 
ting, (among such [other] factors as 
knife edge condition and angle), is ad¬ 
justed to the characteristics of the ma¬ 
terial being sectioned. The range of 
cutting speeds and a capability for the 
higher cutting speeds is, therefore, a 
pertinent characteristic of the ultra- 
microtome to be used for sectioning 
materials that experience has shown 
difficult to section.” In connection 
with another prior application (Docket 
No. 70-00077-33-46500) which also re¬ 
lates to an article that is identical to 
those described above. HEW advised 
that “ultrathin sectioning of a variety 
of tissues having a wide range in densi¬ 
ty, hardness etc.” requires a maximum 
range in cutting speed and, further, 
that the “production of ultrathin 
serial sections of specimens that have 
a great variation in physical properties 
is very difficult.” Accordingly, HEW 
advises in its respectively cited memo¬ 
randa, that cutting speeds in excess of 
4 millimeters per second are pertinent 
to the satisfactory sectioning of the 
specimen materials and the relevant 
embedding materials that will be used 
by the applicants in their respective 
experiments. 

For these reasons, we find that the 
Sorvail Model MT-2B ultramicrotome 
is not of equivalent scientific value to 
the foreign articles to which the fore¬ 
going applications relate, for such pur¬ 
poses as these articles are intended to 
be used. 
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The Department of Commerce 
knows of no other instrument or appa¬ 
ratus of equivalent scientific value to 
any of the foreign articles to which 
the foregoing applications relate, for 
such purposes as these articles are in¬ 
tended to be used, which is being man¬ 
ufactured in the United States. 

(Catalog of Federal Domestic assistance 
Program No. 11.105. Importation of Duty- 
Free Educational and Scientific Materials.) 

Richard M. Seppa, 
Director, 

Statutory Import Programs Staff. 

[FR Doc.78-11162 Filed 4-24-78; 8:45 ami 


[ 3510 - 25 ] 

EXPORT POLICY TASK FORCE 
Request for Comments 

At President Carter’s direction, the 
Secretary of Commerce has estab¬ 
lished a cabinet-level Export Policy 
Task Force to develop options for mea¬ 
sures to increase U.S exports and im¬ 
prove the U.S. trade balance. The 
Task Force is to report to the Presi¬ 
dent within 60 days 

Frank A. Weil. Assistant Secretary 
for Industry and Trade, is directing 
the Task Force Executive Committee’s 
preparation of a comprehensive set of 
recommendations to be submitted to 
the Task Force for consideration. The 
Executive Committee’s Steering 
Group is headed by Stanley J. Mar- 
cuss, Deputy Assistant Secretary for 
Trade Regulation, and its members 
consist of W. Dean Moran, Deputy As¬ 
sistant Secretary for Export Develop¬ 
ment. Forest E. Abbuhl, Acting 
Deputy Assistant Secretary for Inter¬ 
national Economic Policy and Re¬ 
search, and Robert E. Shepherd, 
Deputy Assistant Secretary for Do¬ 
mestic Business Development. 

Five working groups will address 
issues in the following areas: (1) 
Export financing and financial incen¬ 
tives; (2) export development and pri¬ 
vate sector attitudes; (3) agricultural 
export policy; (4) government regula¬ 
tions, including antitrust; and (5) re¬ 
search and development affecting 
export potential. 

Views of the private sector with re¬ 
spect to the areas concerned by the 
five working groups are welcome. In¬ 
terested parties are invited to submit 
their written views and comments to 
Robin M. Potter. Steering Group Ex¬ 
ecutive Coordinator, Industry and 
Trade Administration, Room 3830-A, 
U.S. Department of Commerce, Wash¬ 
ington. D.C. 20230 

Such comments (five copies thereof) 
should be received no later than May 
19. 1978. Written public comments 
which are accompanied by a request 
that part or all of the material be 
treated confidentially because of its 
business proprietary nature or for any 


other reason will not be accepted, and 
will be returned to the submitter. 
Copies of all written comments re¬ 
ceived will be available for public in¬ 
spection between the hours of 8:30 
a.m. and 4:45 p.m., Monday through 
Friday, in the Industry and Trade Ad¬ 
ministration Freedom of Information 
Records Inspection Facility, Room 
3012, U.S. Department of Commerce, 
14th and Constitution Avenue NW., 
Washington. D.C. 

Stanley J. Marcuss, 
Deputy Assistant Secretary 
for Trade Regulation. 
[FR Doc. 78-11363 Filed 4-24-78; 10:04 am] 


[ 3510 - 22 ] 

Notional Oceanic and Atmospheric 
Administration 

MARINEWORLD-AFRICA USA 
Issuance of Permit To Take Marine Mammals 

On March 1, 1978, notice was pub¬ 
lished in the Federal Register (43 FR 
8283), that an application had been 
filed with the National Marine Fisher¬ 
ies Service by Marineworld-Africa 
USA, Marine World Parkway, Red¬ 
wood City, Calif. 94065, for a permit to 
take ten (10) Atlantic bottlenosed dol¬ 
phins ( Tursiops truncatus ) for public 
display. 

Notice is hereby given that on April 
18, 1978, as authorized by the provi¬ 
sions of the Marine Mammal Protec¬ 
tion Act. of 1972 (16 U.S.C. 1361-1407), 
the National Marine Fisheries Service 
issued a public display permit for the 
above taking to Marineworld-Africa 
USA, subject to certain conditions set 
forth therein. The permit is available 
for review by interested persons in the 
following offices: 

Assistant Administrator for Fisheries. 
National Marine Fisheries Service, 
3300 Whitehaven Street NW., Wash¬ 
ington. D.C.; 

Regional Director, National Marine 
Fisheries Service. Southeast Region, 
Duval Building, 9450 Koger Boule¬ 
vard. St. Petersburg, Fla. 33701; and 
Regional Director, National Marine 
Fisheries Service, Southwest Region. 
300 South Ferry Street, Terminal 
Island, Calif. 90731. 

Dated: April 18. 1978. 

Winfred H. Meibohm, 
Associate Director , 
National Marine Fisheries Service. 

[FR Doc. 78-11163 Filed 4-24-78; 8:45 ami 


[ 3510 - 16 ] 

Patent and Trademark Office 

PUBLIC ADVISORY COMMITTEE FOR 
TRADEMARK AFFAIRS 

Open Meeting 

In accordance with section 10(a)(2) 
of the Federal Advisory Committee 
Act (Pub. L. 92-463), announcement is 
made of the following Committee 
meeting. 

The Public Advisory Comittee for 
Trademark Affairs will meet from 9:30 
a.m. until 5:30 p.m. on June 15, 1978, 
at the National Lawyers Club, 1815 H 
Street NW., Washington. D.C. 20006, 
in the White Room. 

The Committee was esablished in 
1970 to advise the Patent and Trade¬ 
mark Office on steps which can be 
taken in order to increase the efficien¬ 
cy and effectiveness of the administra¬ 
tion of the Trademark Act and to pro¬ 
vide a continuing source of knowledge 
from the private sector to the govern¬ 
ment in the field. 

The agenda for the meeting is as fol¬ 
lows: 

(1) Introductory Remarks. 

(2) Trademark Operation Resources. 

(3) Report on the Assignment 
Branch Operation. 

(4) Consideration of an Order of Pri¬ 
ority for Trademark Operation Ser¬ 
vices. 

(5) Computerization Report. 

(6) Problems Relating to Retrieval 
of Files from the Warehouse. 

(7) Amendment of Trademark Rule 
2.120(a)(2). 

(8) Review of Comments Made at 
the USTA Meeting By Government 
Officials. 

The meeting will be open to public 
observation; approximately 15 seats 
will be available for the public on a 
first come—first served basis. If time 
permits, oral comments by the public 
of 3 minutes on each each topic within 
the above agenda items will be al¬ 
lowed. To insure proper consideration 
at the meeting, any comments or sug¬ 
gestions relating to the agenda items 
should be submitted in writing before 
June 8. Further comments and sugges¬ 
tions will be accepted after the meet¬ 
ing on any of the matters discussed. 

Copies of the minutes will be avail¬ 
able upon request. 

Inquiries may be addressed to the 
Commissioner of Patents and Trade¬ 
marks, Washington. D.C. 2231. Please 
mark all correspondence to the atten¬ 
tion of Committee Control Officer. Pa¬ 
tricia M. Davis, Office of Trademark 
Program Control, Room CP3-11C17. 
Telephone: 703-557-3881. 

Dated: April 14. 1978. 

Rene D. Tegtmeyer, 
Acting Commissioner of 
Patents and Trademarks . 

Dated: April 17,1978. 
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Approved: 

Francis W. Wolek, 

Acting Assistant Secretary for 
Science and Technology . 

[FR Doc. 78-11195 Filed 4-24-78; 8:45 am] 


[ 3510 - 17 ] 

Office of ttio Secretary 
[Organization Order 30-6] 

OFFICE OF PRODUCT STANDARDS 
Organizational Stofvt and Functions 

This order, effective March 31. 1978. 
supersedes the material appearing at 
34 FR 12841 of August 7, 1969. 

Section 1. Purpose 

.01 This order prescribes the orga¬ 
nizational status and functions of the 
Office of Product Standards (OPS). 

.02 The purpose of this revision is 
to: specify the principal Commerce of¬ 
ficials with whom the work of OPS 
will be routinely coordinated (para¬ 
graph 2.02); delete reference to certain 
types of consumer and industrial prod¬ 
uct standards, to Title 15 U.S.C., 
Chapters 25 and 26 which have been 
transferred by law to another agency, 
to mandatory standards, and to the 
Business and Defense Services Admin¬ 
istration which no longer exists; 
remove the organizational designation 
of “constituent operating unit" from 
OPS; and include new functions being 
performed by OPS (subparagraphs 
3.01 g. through r.). 

Section 2. General 

.01 The Office of Product Stan¬ 
dards shall be headed by the Director, 
OPS who shall report and be responsi¬ 
ble to the Assistant Secretary for Sci¬ 
ence and Technology (the “Assistant 
Secretary’’). The director shall also 
have the rank and title of Deputy As¬ 
sistant Secretary for Product Stan¬ 
dards, under the Assistant Secretary. 
The Director shall be assisted by a 
Deputy Director, plus professional and 
clerical staff needed to accomplish the 
mission of OPS. The Deputy Director 
shall perform the functions of the Di¬ 
rector during the latter’s absence. 

.02 The Assistant Secretary in exer¬ 
cising supervisory responsibility over 
OPS shall ensure that matters han¬ 
dled by OPS for the Assistant Secre¬ 
tary’s or the Secretary’s action are 
fully coordinated with the Assistant 
Secretary for Industry and Trade, the 
Assistant Secretary for Policy, the As¬ 
sistant Secrtetary for Administration, 
and other Secretarial Officers to the 
extent that their areas of responsibil¬ 
ity and interest are involved, and the 
Assistant Secretary shall otherwise 
ensure that the Director, OPS directly 
coordinates the work of OPS with the 
Secretarial Officers and operating unit 


heads whose responsibilities are af¬ 
fected thereby. 

.03 OPS exists to strengthen the 
ability of the Department to contrib¬ 
ute to the development, coordination, 
evaluation, and effectiveness of U.S. 
domestic and international standards 
policy. OPS thereby serves the public 
interest in contributing to a more re¬ 
sponsive and efficient U.S. standards 
policy including, for example, reduc¬ 
tion in costs associated with standards 
development and use, promotion of 
U.S. trade interests, and the well-being 
of consumers and others affected by 
standards. The National Bureau of 
Standards provides technical, analyt¬ 
ical, and operational support to OPS, 
as directed by the Assistant Secretary. 
Accordingly, OPS shall contribute to 
the solution of national and Federal 
policy issues concerning: 

a. Development of an efficient and 
responsive U.S. national standards 
policy. 

b. Responsibilities of the Federal 
Government and its various agencies 
in development or aiding in the devel¬ 
opment of standards. 

c. The forms of participation in stan- 
dards-setting activities by Govern¬ 
ment, industry, the scientific commu¬ 
nity, and the general public. 

d. The means and effectiveness of 
participation by the United States in 
international standards activities. 

e. Legal, economic, and other aspects 
of assuring adherence to or compli¬ 
ance with standards. 

f. Effective use of standards in the 
national interest. 

g. Promotion of consumer welfare 
through standards. 

h. Department of Commerce posi¬ 
tions on relevant legislation, directives 
from the Executive Office of the 
President, and international agree¬ 
ments on standards. 

i. Metric conversion policy, as re¬ 
gards standards. 

j. Other issues or problems relating 
to the development and use of stan¬ 
dards. 

Section 3. Functions 

.01 In providing staff assistance 
and advice to the Assistant Secretary 
in connection with the areas of con¬ 
cern described above, OPS shall: 

a. Develop, or advise on, all proce¬ 
dural regulations pursuant to Chap¬ 
ters 6, 7, and 39 to Title 15, U.S.C., 
which are issued by the Assistant Sec¬ 
retary and which deal with the devel¬ 
opment, adoption, or publication of 
voluntary product standards; 

b. Advise on the issuance of stan¬ 
dards which are to be adopted or pub¬ 
lished, or reviewed prior to publica¬ 
tion, by the Secretary or the Assistant 
Secretary; 

c. Provide analyses and recommen¬ 
dations to the Assistant Secretary 
with respect to all determinations that 


the Assistant Secretary is required to 
make under sections 5 (d) and (e) of 
the Fair Packaging and Labeling Act 
(15 U.S.C. 1454 (d) and (e)), and assist 
in the development of any report and 
recommendations to the Congress re¬ 
sulting therefrom; 

d. Chair the Interagency Committee 
on Standards Policy, and provide for 
the secretariat services and assistance 
of that committee and other inter- or 
intra-Departmental of public advisory 
committees dealing with standards 
policies and practices; 

e. Explore and make appropriate rec¬ 
ommendations regarding participation 
by the U.S. Government in the activi¬ 
ties of international organizations or 
conferences concerned with the for¬ 
mulation or adoption of international 
standards; 

f. Cooperate with the Executive 
Office of the President and with other 
Federal agencies to assure that their 
Interests in standards and other mat¬ 
ters normally handled by OPS. and 
the interests of groups for which they 
are responsible, are given proper con¬ 
sideration. Direct, coordinate and, as 
appropriate, implement Federal Gov¬ 
ernment standards policy functions as¬ 
signed to the Department of Com¬ 
merce by the Office of Management 
and Budget (OMP) directives and by 
legislation; 

g. Consistent with the overall re¬ 
sponsibilities and authorities of the 
Assistant Secretary for Congressional 
Affairs and the General Counsel, 
maintain liaison with Members of 
Congress and the Executive Office of 
the President on matters pertaining to 
existing and proposed legislation and 
executive directives concerned with 
the formulation and/or use of stan¬ 
dards. Prepare and review proposed re¬ 
ports to Congress and the Executive 
Office as required. 

h. Administer a voluntary consumer 
product information labeling program; 

i. Propose initiation of and imple¬ 
ment legislation and executive direc¬ 
tives on standards matters, as appro¬ 
priate; 

j. Assess the effectiveness of U.S. 
participation in international forums 
dealing with standardization and relat¬ 
ed matters, and develop, recommend, 
and implement, as appropriate, mea¬ 
sures to strengthen this effectiveness; 

k. Explore, make recommendations, 
and carry out U.S.-foreign arrange¬ 
ments regarding standards and related 
matters such as recognition of nation¬ 
al laboratory testing and certification 
programs, as appropriate; 

l. Provide assistance regarding U.S. 
implementation of the proposed inter¬ 
national Standards Code; 

m. Recommend, develop, and carry 
out, as appropriate, measures to in¬ 
crease the likelihood that standards 
adopted in Less Developed Countries 
(LDC’s), and other countries will pro¬ 
mote U.S. trading interests; 
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n. Provide assistance to State and 
local code authorities in connection 
with standardization and related mat¬ 
ters; 

o. Maintain liaison with or participa¬ 
tion in private and governmental na¬ 
tional, regional, (State, local, foreign), 
and international bodies concerned 
with product standardization and re¬ 
lated activities including labeling, test¬ 
ing, and certification; 

p. Promote industry and appropriate 
government involvement in voluntary 
standardization and related activities; 

q. Assist the Assistant Secretary in 
coordinating Federal metric policy as 
it affects standards, and arrange for 
methods of coordinating relevant 
metric conversion policies and pro¬ 
grams within the Federal Government 
consistent with any direction or guide¬ 
line provided by the U.S. Metric 
Board; 

r. Administer the National Volun¬ 
tary Laboratory Accreditation Pro¬ 
gram. 

.02 In performing the above func¬ 
tions, the Office shall obtain, where 
applicable, the findings and views of 
the National Bureau of Standards, the 
Office of the Assistant Secretary for 
Industry and Trade, the Office of As¬ 
sistant Secretary for Policy, the Office 
of the Assistant Secretary for Admin¬ 
istration, other Commerce units, other 
Federal agencies, the affected indus¬ 
try, and the general public, so as to 
identify and analyze interrelated tech¬ 
nical, economic, social, and legal fac¬ 
tors bearing on standards policies or 
other matters at issue. 

Section 4. Definitions 

Assused in this order, the term 
“standards 0 includes formal stipula¬ 
tions as to the qualities of processes, 
products, goods, or commodities (in¬ 
cluding raw or semi-finished material) 
with respect to their purity, perfor¬ 
mance, or other objective characteris¬ 
tics. The term includes specifications 
of the means of measurement or other 
observation to determine the extent to 
which a substance conforms to a stan¬ 
dard. The term excludes, however, 
quantifications of the laws or facts of 
nature, such as the nuclear character¬ 
istics of pure elements, or the speed of 
light. 

Elsa A. Porter. 

Assistant Secretary for 
Administration, 

tFR Doc. 78-11174 Filed 4-24-78; 8:45 am) 


[ 6740 - 02 ] 

DEPARTMENT OF ENERGY 

(Project No. 2832) 

Fadarat Energy Regulatory Commission 
BOISE PROJECT BOARD OF CONTROL 

Notice of Application for Preliminary Permit 

April 17, 1978. 

Public notice is hereby given that an 
application for a preliminary permit 
was filed on January 3, 1978, under 
the Federal Power Act (16 U.S.C. 
§5 791a-825r), by the Boise Project 
Board of Control (Applicant) (Corre¬ 
spondence to: Chairman. Boise Project 
Board of Control, 214 Broadway. 
Boise, Idaho 83702; and Mr. Raymond 
D. Givins, Attorney at Law. Box 964. 
Boise. Idaho 83701) for the proposed 
Luck Peak Power Plant. FERC Project 
No. 2832. The proposed project would 
be located on the Boise River in Ada 
County. Idaho. 

Applicant proposes to develop a 
powerplant consisting of six hydro¬ 
electric generator units with a total in¬ 
stalled capacity of 75.000 kW. The 
powerplant would be located at the 
base of the Corps of Engineers' Lucky 
Peak Dam and use the existing outlet 
works installed in the dam for the pas¬ 
sage of water for power and flood re¬ 
leases. 

According to the application, the 
powerplant would be developed to 
supply power for project purposes and 
to market power to Idaho Power Com¬ 
pany or to municipalities, publicly 
owmed utilities, rural electric co-ops, or 
mutual electric companies within the 
State of Idaho. 

A preliminary permit does not au¬ 
thorize the construction of a project. 
A permit, if issued, gives the permittee 
during the period of the permit the 
right of priority of application for li¬ 
cense while the permittee undertakes 
the necessary studies and examina¬ 
tions to determine the engineering and 
economic feasibility of the proposed 
project, the market for the power, and 
all other necessary information for in¬ 
clusion in an application for a license. 

Any person desiring to be heard or 
to make protest with reference to said 
application should, on or before June 
21, 1978, file with the Federal Energy 
Regulatory Commission. 825 N. Cap¬ 
itol Street NE., Washington, D.C. 
20246, a petition to intervene or a pro¬ 
test in accordance with the require¬ 
ments of the Commission’s rules of 
practice and procedure (18 CFR §1.8 
or § 1.10). All protests filed with the 
Commission will be considered by it in 
determining the appropriate action to 
be taken, but will not serve to make 
the protestants parties to a proceed¬ 
ing. Any person wishing to become a 
party to a proceeding or to participate 
as a party in any hearing therein must 


file a petition to intervene in accor¬ 
dance with the Commission’s rules. 

The application is on file with the 
Commission and is available for public 
inspection. 

Kenneth F. Plumb, 
Secretary. 

CFR Doc. 78-11099 Filed 4-24-78; 8:45 ami 


[ 6740 - 02 ] 

(Docket No. ER78-3041 

BOSTON EDISON CO. 

Notice of Filing 

April 17. 1978. 

Take notice that Boston Edison 
Company (“Edison”) on April 10. 1978 
tendered for filing a rate schedule for 
Partial Requirements service in com¬ 
pliance with the Commission’s Opin¬ 
ion No. 809-A issued December 9, 1977, 
in Docket Nos. E-7783 and E-7784. 
Edison indicates that the rate sched¬ 
ule is tendered to permit wholesale 
customers to obtain a portion of their 
power requirements from self-genera¬ 
tion or purchases from other sources 
than Edison while obtaining the bal¬ 
ance of their service requirements. 
Edison indicates that the Partial Re¬ 
quirements rate is intended to carry 
forward the same revenue level as the 
Company’s existing S-4 rate. 

Edison states that no wholesale cus¬ 
tomer is currently taking Partial Re¬ 
quirements service, nor ha$ any cus¬ 
tomer requested such service. The Par¬ 
tial Requirements rate schedule is pro¬ 
posed to become effective when a 
wholesale customer commences such 
service. 

Copies of the filing were served upon 
Edison’s jurisdictional firm power cus¬ 
tomers and the Massachusetts Depart¬ 
ment of Public Utilities, according to 
Edison. 

Any person desiring to be heard or 
to protest said application should file 
a petition to intervene or protest with 
the Federal Energy Regulatory Com¬ 
mission, 825 North Capitol Street NE., 
Washington, D.C. 20426, in accordance 
with Sections 1.8 and 1.10 of the Com¬ 
mission's Rules of Practice and Proce¬ 
dure (18 CFR 1.8. 1.10). All such peti¬ 
tions or protests should be filed on or 
before May 1, 1978. Protests will be 
considered by the Commission in de¬ 
termining the appropriate action to be 
taken but will not serve to make prot¬ 
estants parties to the proceeding. Any 
person wishing to become a party 
must file a petition to intervene. 
Copies of this application are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb. 

Secretary. 

(FR Doc. 78-11100 Filed 4-24-78; 8:45 am) 
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[ 6740 - 02 ] 

[Docket No. RP78-52] 

CONSOLIDATED GAS SUPPLY CORP. 

Corrected Notice of Proposed Changes in Rate 
and Charges 

April 14, 1978. 

Take notice that Consolidated Gas 
Supply Corp. (Consolidated), pursuant 
to section 4 of the Natural Gas Act 
and section 154.63 of the Commission’s 
Regulations thereunder, tendered for 
filing on March 31, 1978, proposed 
changes in its FERC Gas Tariff, Third 
Revised Volume No. 1 to become effec¬ 
tive April 30. 1978. A prior notice of 
Consolidated’s March 31 filing was in¬ 
advertently issued in Consolidated’s 
purchased gas adjustment docket, 
RP72-157 (PGA78-8). To assure that 
adequate notice is given to all interest¬ 
ed persons, notice is again provided 
hereby and a slightly extended period 
provided for the filing of protests and 
petitions to intervene. 

The proposed rate changes would in¬ 
crease Consolidated’s revenue from ju¬ 
risdictional sales and services by 
$61,588,592, based on the twelve 
months ended December 31, 1977, ad¬ 
justed for known and measurable 
changes through March 31, 1978. The 
rates reflect the costs associated with 
the purchase of liquefied natural gas 
(LNG) not previously reflected in Con¬ 
solidated’s effective rates and other 
changes in cost related to gas supply. 
There have been no material changes 
in the company’s facilities, sales vol¬ 
umes, and cost of service other than 
cost of purchased gas since its prior 
rate increase in Docket No. RP77-140. 

Consolidated has filed alternative 
rates, one reflecting cost classification, 
cost allocation, rate design and zoning 
methods in accordance with Opinion 
No. 819, now before the Commission 
on applications for rehearing, and the 
Commission’s order of October 31. 
1977 in Docket No. RP77-140, and the 
other reflecting the resolution of 
those issues in a Stipulation and 
Agreement filed by Consolidated on 
November 28, 1977, which also is pend¬ 
ing Commission action. Consolidated 
states that it will make effective the 
rates based upon the Stipulation and 
Agreement if that is approved by the 
Commission and if the Stipulation and 
Agreement is not approved it intends 
to make effective rates which conform 
to a final Commission order on rehear¬ 
ing of Opinion No. 819. 

Consolidated states that this filing 
reflects only increases relating to the 
cost of purchased gas and reflects no 
material change in facilities, sales vol¬ 
umes and cost of service other than 
cost of purchased gas and requests 
that it either be considered as a part 
of Docket No. RP77-140 or be consoli¬ 
dated with that docket. 

Any person desiring to be heard or 
to protest said application should file 


NOTICES 


a petition to intervene or protest with 
the Federal Energy Regulatory Com¬ 
mission, 825 North Capitol Street NE., 
Washington, D.C. 20426, in accordance 
with sections 1.8 and 1.10 of the Com¬ 
mission’s rules of practice and proce¬ 
dure (18 CFR 1.8, 1.10). All such peti¬ 
tions or protests should be filed on or 
before April 25, 1978. Protests will be 
considered by the Commission in de¬ 
termining the appropriate action to be 
taken, but will not serve to make Prot¬ 
estants parties to the proceeding. Any 
person wishing to become a party 
must file a petition to intervene. 
Copies of this application are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 
Secretary . 

[FR Doc. 78-11101 Filed 4-24-78; 8:45 am] 


[ 6740 - 02 ] 

[Docket No. ER78-295] 

CONSUMERS POWER CO. 

Notice of Filing 

April 14, 1978. 

Take notice that on April 8, 1978 
Consumers Power Co. (Consumers 
Power) tendered for filing a Letter 
Agreement between Consumers Power 
and Edison Sault Electric Co. provid¬ 
ing for an increase in contract capac¬ 
ity reservation from 25,000 KW to 
36,000 KW. 

Consumers Power states that the in¬ 
crease in capacity reservation is re¬ 
quired to provide for the growth in 
load on Edison Sault Electric Co.’s 
system. 

Consumers Power requests an effec¬ 
tive date of March 23. 1978, and there¬ 
fore requests waiver of the Commis¬ 
sion’s notice requirements. 

Consumers Power further states 
that copies of this filing were served 
on Edison Sault Electric Co. and the 
Michigan Public Service Commission. 

Any person desiring to be heard or 
to protest said filing should file a peti¬ 
tion to intervene or protest with the 
Federal Energy Regulatory Commis¬ 
sion, 825 North Capitol Street NE., 
Washington, D.C. 20426, in accordance 
with sections 1.8 and 1.10 of the Com¬ 
mission's rules of practice and proce¬ 
dure (18 CFR 1.8, 1.10). All such peti¬ 
tions or protests should be filed on or 
before April 24, 1978. Protests will be 
considered by the Commission in de¬ 
termining the appropriate action to be 
taken, but will not serve to make Prot¬ 
estants parties to the proceeding. Any 
person wishing to become a party 
must file a petition to intervene. 
Copies of this filing are on file with 
the Commission and are available for 
public inspection. 

Kenneth F. Plumb, 
Secretary . 

[FR Doc. 78-11102 Filed 4-24-78; 8:45 am] 


[ 6740 - 02 ] 

[Docket No. ER78-301] 

DUKE POWER CO. 

Supplement to Electric Power Contract 

April 17, 1978. 

Take notice that Duke Power Co. 
(Duke Power) tendered for filing on 
April 10, 1978 a supplement to the 
Company’s Electric Power Contract 
with Lockhart Power Co. Duke Power 
states that this contract is on file with 
the Commission and has been desig¬ 
nated Duke Power Co. Rate Schedule 
FPC No. 252. 

Duke Power further states that the 
Company’s contract supplement, made 
at the request of the customer and 
with agreement obtained from the cus¬ 
tomer, provides for the following 
changes in contract demand: Delivery 
Point No. 1, from 12.000 KW to 15,000 
KW; Delivery Point No. 2, from 33,000 
KW to "Terminate”; and Delivery 
Point No. 3. from 0 to 37,000 KW. 

Duke Power indicates that this sup¬ 
plement also includes an estimate of 
sales and revenue for twelve months 
immediately preceding and for the 
twelve months immediately succeeding 
the effective date. 

Duke Power proposes an effective 
date of March 20, 1978, and therefore 
requests waiver of the Commission’s 
notice requirements. 

According to Duke Power copies of 
this filing were mailed to Lockhart 
Power Co. and the South Carolina 
Public Service Commission. 

Any person desiring to be heard or 
to protest said filing should file a peti¬ 
tion to intervene or protest with the 
Federal Energy Regulatory Commis¬ 
sion, 825 North Capitol Street NE.. 
Washington, D.C. 20426, in accordance 
with Sections 1.8 and 1.10 of the Com¬ 
mission's Rules of Practice and Proce¬ 
dure (18 CFR 1.8, 1.10). All such peti¬ 
tions or protests should be filed on or 
before May 1, 1978. Protests will be 
considered by the Commission in de¬ 
termining the appropriate action to be 
taken, but will not serve to make Prot¬ 
estants parties to the proceeding. Any 
person wishing to become a party 
must file a petition to intervene. 
Copies of this filing are on file with 
the Commission and are available for 
public inspection. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc.78-11103 Filed 4-24-78; 8:45 am] 


[ 6740 - 02 ] 

[Docket No. RP78-12] 

EAST TENNESSEE NATURAL GAS CO. 
Motion To Mako Tariff Shoot* Effective 

April 14, 1978. 

Take notice that on March 31, 1978, 
East Tennessee Natural Gas Co. (East 


FEDERAL REGISTER, VOL 43, NO. 80—TUESDAY, APRIL 25, 1978 
















NOTICES 


17527 


Tennessee) filed a motion in the in¬ 
stant docket to make certain suspend¬ 
ed tariff sheets effective. East Tennes¬ 
see also filed a substitute twenty-fifth 
revised Sheet No. 4 to be effective on 
May 1. 1978. subject to refund. This 
substitute sheet, according to East 
Tennessee affects a general increase in 
East Tennessee s rates. 

Any person desiring to be heard or 
to protest said filing should file com¬ 
ments with the Federal Energy Regu¬ 
latory Commission. 825 North Capitol 
Street NE.. Washington. D.C. 20426, 
on or before April 25. 1978. Comments 
will be considered by the Commission 
in determining the appropriate action 
to be taken. Copies of this filing are on 
file with the Commission and are 
available for public Inspection. 

Kenneth F. Plumb. 

Secretary. 

[FR Doc. 78-11104 Filed 4-24-78; 8:45 am) 


[ 6740 - 02 ] 

[Docket No. ER78-298] 

ILLINOIS POWER CO. 

Notko of Filing Facility Use Agreement 

April 14, 1978. 

Take notice that Illinois Power Co. 
(Illinois Power) on April 8. 1978, ten¬ 
dered for filing a proposed Facility 
Use Agreement (Agreement) dated Oc¬ 
tober 5. 1976. between Illinois Power 
and Soyland Power Cooperative, Inc. 
(Soyland). 

Illinois Power indicates that the Ser¬ 
vice Schedules A and B which are part 
of the Agreement provide for compen¬ 
sation to Illinois Power on a monthly 
basis for the use of its transmission 
and subtransmission systems. Illinois 
Power states that this charge is based 
on the proportionate use which Soy¬ 
land makes of these systems for all de¬ 
liveries scheduled by Illinois Power to 
Soyland. 

This Agreement is proposed to 
become effective May 10. 1978. Copies 
of this filing have been mailed to Soy¬ 
land and the Illinois Commerce Com¬ 
mission, Springfield, Ill., according to 
Illinois Power. 

Any person desiring to be heard or 
to protest said application should file 
a petition to intervene or protest with 
the Federal Energy Regulatory Com¬ 
mission, 825 North Capitol Street NE.. 
Washington, D.C. 20426, in accordance 
with sections 1.8 and 1.10 of the Com¬ 
mission’s rules of practice and proce¬ 
dure (18 CFR 1.8, 1.10). All such peti¬ 
tions or protests should be filed on or 
before May 1, 1978. Protests will be 
considered by the Commission in de¬ 
termining the appropriate action to be 
taken, but will not serve to make Prot¬ 
estants parties to the proceeding. 
Copies of this application are on file 


with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 
Secretary . 

CFR Doc. 78-11105 Filed 4-24-78; 8:45 am] 


[ 6740 - 02 ] 

[Docket No. ER78-302] 

ILLINOIS POWER CO. 

Notice of Filing Facility Uio Agreement 

April 14, 1978. 

Take notice that Illinois Power Co. 
(“Illinois Power”), on April 10, 1978, 
tendered for filing a proposed Facility 
Use Agreement (“Agreement”) be¬ 
tween Illinois Power and Western Illi¬ 
nois Power Cooperative, Inc. 
(“WIPCO”) dated September 30, 1976. 

Illinois Power indicates that Service 
Schedule A which is part of the Agree¬ 
ment provided use of its subtransmis¬ 
sion system. Illinois Power states that 
this charge is based on the proportion¬ 
ate use which WIPCO makes of Illi¬ 
nois Power’s subtransmission system 
for all deliveries scheduled by Illinois 
Power to WIPCO. 

Illinois Power states that copies of 
this filing have been mailed to WIPCO 
and the Illinois Commerce Commis¬ 
sion. Springfield, Ill. 

Illinois Power proposes an effective 
date of May 10. 1978. 

Any person desiring to be heard or 
to protest said application should file 
a petition to intervene or protest with 
the Federal Energy Regulatory Com¬ 
mission, 825 North Capitol Street NE., 
Washington, D.C. 20426, in accordance 
with the Commission’s rules of prac¬ 
tice and procedure (18 CFR 1.8, 1.10). 
All such petitions or protests should 
be filed on or before May 1, 1978. Pro¬ 
tests will be considered by the Com¬ 
mission in determining the appropri¬ 
ate action to be taken, but will not 
serve to make protestants parties to 
the proceeding. Copies of this applica¬ 
tion are on file with the Commission 
and are available for public inspection. 

Kenneth F. Plumb, 
Secretary . 

[FR Doc. 78-11106 Filed 4-24-78; 8:45 ami 


[ 6740 - 02 ] 

[Docket No. ER78-103] 

INDIANA A MICHIGAN ELECTRIC CO. 
Notko of Extontion of Tima 

April 14. 1978. 

Please change the date for the ini¬ 
tial conference from June 28. 1978, to 
September 28, 1978. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 78-11107 Filed 4-24-78; $45 am] 


[ 6740 - 02 ] 

[Docket No. ER78-292] 

INDIANA A MICHIGAN ELECTRIC CO. AND 
OHIO POWER CO. 

Notko of Agreement 

April 13. 1978. 

Take notice that American Electric 
Power Service Corp. (AEP) on April 7. 
1978, tendered for filing on behalf of 
its affiliate, Ohio Power Co. (Ohio), 
and Indiana & Michigan Electric Co. 
(Indiana), collectively called the 
“American Central Parties”. Modifica¬ 
tion No. 5 dated March 15, 1978 to the 
Interconnection Agreement dated De¬ 
cember 12. 1949 between the American 
Central Parties and The Cincinnati 
Gas & Electric Co. (Cincinnati), desig¬ 
nated Ohio Rate Schedule FPC No. 21 
and Indiana Rate Schedule FPC No. 
16. 

AEP indicates that this Modification 
No. 5 provides that, for the purpose of 
conserving energy resources during ex¬ 
tended fuel shortages the American 
Central Parties or Cincinnati may ar¬ 
range to obtain Conservation Energy 
from the other. AEP further states 
that when supplied, the charge for 
Conservation Energy generated on the 
supplying party’s will be 110% of the 
out-of-pocket replacement cost of gen¬ 
erating the energy, plus 5.00 mills per 
kilowatt-hour. AEP indicates that the 
new Modification No. 5 also provides 
for a transmission service charge of 1.7 
and 1.1 mills per kilowatt-hour for de¬ 
liveries of Conservation Energy from 
systems interconnected with the 
American Central Parties or Cincin¬ 
nati respectively. 

Copies of the filing were served upon 
Cincinnati, the Public Utilities Com¬ 
mission of Ohio, the Public Service 
Commission of Indiana, and the 
Michigan Public Service Commission, 
according to AEP. 

Any person desiring to be heard or 
to protest said application should file 
a petition to intervene or protest with 
the Federal Energy Regulatory Com¬ 
mission. 825 North Capitol Street NE., 
Washington, D.C. 20426, in accordance 
with Sections 1.8 and 1.10 of the Com¬ 
mission’s Rules of Practice and Proce¬ 
dure (18 CFR 1.8, 1.10). All such peti¬ 
tions or protests should be filed on or 
before April 24. 1978. Protests will be 
considered by the Commission in de¬ 
termining the appropriate action to be 
taken, but will not serve to make prot¬ 
estants parties to the proceeding. Any 
person wishing to become a party 
must file a petition to intervene. 
Copies of this application are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc.78-11108 Filed 4-24-78; 8:45 am] 
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[ 6740 - 02 ] 

[Docket No. ES78-29] 

IOWA PUBLIC SERVICE CO. 

Notice of Application 

April 17.1978. 

Take notice that on April 10, 1978, 
Iowa Public Service Co. (Applicant) 
filed an application seeking an order 
pursuant to Section 204 of the Federal 
Power Act authorizing the issuance of 
up to 65,000 shares of Common Stock 
(par value $5 per share), and an exten¬ 
sion, as to 14,353 shares of Common 
Stock, of an authorization previously 
granted for the issuance of Common 
Stock, all in connection with the oper¬ 
ation of the Employees’ Stock Owner¬ 
ship Plan of Iowa Public Service Co. 
and Participating Subsidiaries, as 
amended (the “Plan”) and the related 
Employees’ Stock Ownership Trust of 
Iowa Public Service Co. and Partici¬ 
pating Subsidiaries, as amended (the 
“Trust”). 

Applicant is incorporated under the 
laws of the State of Iowa, with its 
principal business office in Sioux City, 
Iowa, and is engaged in the electric 
utility business in northwestern, north 
central and east central Iowa and a 
few small communities in South 
Dakpta. 

Under the Plan, the Company and 
its subsidiaries which adopt the Plan 
(the “Participating Subsidiaries”) will 
contribute, for each calendar year, 
cash or Common Stock of the Compa¬ 
ny having an aggregate value equal to 
1 percent of the amount of their in¬ 
vestment in property during the year 
which is the basis for a claim of invest¬ 
ment tax credit by the Company and 
its Participating Subsidiaries in their 
consolidated Federal income tax 
return for that year (“Qualified In¬ 
vestment”). In addition, if the Compa¬ 
ny and its Participating Subsidiaries 
so elect, they may, for each calendar 
year, contribute cash or Common 
Stock of the Company having an ag¬ 
gregate value equal to the aggregate 
total amount of employee contribu¬ 
tions made pursuant to the Plan but 
not more than 0.5 percent of the 
amount of their Qualified Investment 
for such year. Employee contributions 
are voluntary, are made on the condi¬ 
tion that they will be matched by con¬ 
tributions of the employing company, 
and are limited to a pre-determined 
amount set by an Administrative Com¬ 
mittee of the Plan. 

By adopting the Plan, the Company 
and its Participating Subsidiaries will 
be entitled to an additional 1 percent 
to 1.5 percent investment tax credit 
which they otherwise would not be 
able to claim. In effect, this means 
that money that would otherwise be 
paid in taxes is used to provide em¬ 
ployees with an ownership interest in 
the Company. In addition, the Compa¬ 
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ny will receive additional funds 
through the sales of Common Stock 
for cash provided by employee contri¬ 
butions. 

Cash and Common Stock contribut¬ 
ed pursuant to the Plan will be held in 
trust under the Trust for the benefit 
of employees of the Company and its 
Participating Subsidiaries who are 
qualified to participate in the Plan. 
Generally, each employee who has 
been employed at least three years 
automatically participates in the Plan. 
It is intended that cash contributed 
under the Plan either by employees or 
by the Company and its Participating 
Subsidiaries will be invested in 
Common Stock of the Company, and 
it is intended that such Common 
Stock will be newly-issued shares. 
However, the Company presently an¬ 
ticipates that it will ordinarily contrib¬ 
ute Common Stock rather than cash 
to the Plan. In addition, cash divi¬ 
dends paid on the Common Stock of 
the Company held in the Trust, will be 
reinvested in additional shares of 
Common Stock of the Company. Such 
additional shares will also be newly- 
issued shares. 

It is anticipated that the operation 
of the Plan through 1978 will require 
the issuance of up to 79,353 shares of 
authorized but unissued Common 
Stock of the Company. (It is anticipat¬ 
ed that any of such shares not issued 
in 1978 will be issued in 1979 pursuant 
to the continued operation of the 
Plan). Under the Plan, the value of 
each share of Common Stock contrib¬ 
uted to the Plan will be an amount 
equal to the average of closing prices 
of the Company's Common Stock on 
the New York Stock Exchange for the 
twenty consecutive trading days imme¬ 
diately preceding the date such stock 
is transferred to the Trust. Purchases 
by the Trust of the Company’s 
Common Stock must be made at fair 
market value. It is anticipated that 
any such purchases made from the 
Company will be for an amount equal 
to the average of the the high and low 
sales prices for the Company’s 
Common Stock on the New York 
Stock Exchange on the day the pur¬ 
chase is made (or the next preceding 
day on which the New York Stock Ex¬ 
change is open, if it is closed on that 
day) or, if no trading occurs in the 
Company’s Common Stock on such 
day, an amount equal to the average 
of the reported bid and asked prices 
for the Company’s Common Stock on 
such day. 

Applicant proposes to use the funds 
made available through the issuance 
of the Common Stock pursuant to the 
Plan to secure funds for its construc¬ 
tion program and for other corporate 
purposes. 

Any person desiring to be heard or 
to make any protest with reference to 
said application should on or before 


April 28, 1978. file with the Federal 
Energy Regulatory Commission, 
Washington. D.C. 20426, petitions or 
protests in accordance with the re¬ 
quirements of the Commission’s Rules 
of Practice and Procedure (18 CFR 1.8, 
1.10). All protests filed with the Com¬ 
mission will be considered by it in de¬ 
termining the appropriate action to be 
taken, but will not serve to make the 
Protestants parties to the proceeding. 
Persons wishing to become parties to a 
proceeding or to participate as a party 
in any hearing therein must file peti¬ 
tions to intervene in accordance with 
the Commission s Rules. The applica¬ 
tion is on file with the Commission 
and available for public inspection. 

Kenneth F. Plumb, 
Secretary. 

CFR Doc. 78-11109 Filed 4-24-78; 8:45 am] 


[ 6740 - 02 ] 

[Docket No. RM77-14) 

KANSAS-NEBRASKA NATURAL GAS CO., INC 
Notica of Proposed Changes in FERC Gas Tariff 
April 14, 1978. 

Take notice that Kansas-Nebraska 
Natural Gas Co., Inc. (Kansas-Nebras¬ 
ka) on April 3, 1978 tendered for filing 
proposed changes in its FERC Gas 
Tariff, Third Revised Volume No. 1. In 
this filing Kansas-Nebraska proposes 
to add a Gas Research Institute 
Charge Adjustment provision to the 
General Rules and Regulations of its 
FERC Gas Tariff pursuant to the 
Commission’s Opinion No. 11, issued 
March 22, 1978 in Docket No. RM77- 
14. In addition, this filing will increase 
Kansas-Nebraska’s rates charged its 
Jurisdictional customers pursuant to 
the Gas Research Institute Charge 
Adjustment provision in an amount of 
1.2 mills per Mcf. This filing is pro¬ 
posed to become effective June 1,1978. 

Any person desiring to be heard or 
make any protest with reference to 
this filing should, on or before May 3, 
1978, file with the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street NE., Washington, D.C. 
20426, a petition to intervene or a pro¬ 
test in accordance with the require¬ 
ments of the Commission’s Rules of 
Practice and Procedure (18 CFR 1.8 
and 1.10) under the Regulations of the 
Natural Gas Act (18 CFR 157.10). All 
protests filed with the Commission 
will be considered by it in determining 
the appropriate action to be taken but 
will not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a pro¬ 
ceeding or to participate as a party in 
any hearing therein must file a peti¬ 
tion to intervene in accordance with 
the Commission’s Rules. Copies of this 
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filing are on file with the Commission 
and are available for public inspection. 

Kenneth F. Plumb, 
Secretary . 

[FR Doc. 78-11110 Filed 4-24-78; 8:45 am] 


[ 6740 - 02 ] 

[Docket No. CP78-244] 

MICHIGAN WISCONSIN PIPE LINE CO. 

Notice of Pipeline Application 

April 17, 1978. 

Take notice that on March 21, 1978, 
Michigan Wisconsin Pipe Line Co. 
(Applicant), One Woodward Avenue, 
Detroit, Michigan 48226, filed in 
Docket No. CP78-233 an application 
pursuant to Section 7(c) of the Natu¬ 
ral Gas Act, as amended, for a certifi¬ 
cate of public convenience and necessi¬ 
ty authorizing the construction and 
operation of facilities necessary to 
connect to its existing offshore gather¬ 
ing system, gas reserves underlying 
Ship Shoal Area Block 290, 291, and 
292. offshore Louisiana, all as more 
fully set forth in the application on 
file with the Commission and open to 
public inspection. 

Applicant states that it has acquired 
the right to purchase ninety-six (96%) 
percent of the recoverable gas reserves 
underlying Ship Shoal Block 290 and 
291 and subject to finalizing an agree¬ 
ment with Northern Natural Gas Co., 
has agreed to provide transportation 
for the remaining four (4%) percent. 
Moreover. Applicant states that it has 
acquired the right to purchase^the re¬ 
coverable gas reserves attributable to 
the fifty (50%) percent interest in 
Ship Shoal Area Block 292 of Texaco, 
Inc. 

The application indicates that to 
connect the reserves underlying Block 

290 and 291, Applicant proposes to 
construct approximately 18.5 miles of 
10%" o.d. pipelines extending between 
the Block 291 production platform and 
the southerly terminus of its existing 
12" lateral located in Ship Shoal Area 
Block 219. The application also indi¬ 
cates that to connect the reserves un¬ 
derlying Block 292, that Applicant 
proposes to construct approximately 
3.3 miles of gVs" o.d. pipeline extend¬ 
ing laterally between the Block 292 
production platform and the afore¬ 
mentioned Block 291 production plat¬ 
form. Applicant states that it also pro¬ 
poses to install and operate gas mea¬ 
surement facilities on both the Block 

291 and Block 292 production plat¬ 
forms, and cause to have installed 
1.000 horsepower of compression on 
the Block 291 production platform. 
Applicant states that in accordance 
with a Construction and Operating 
Agreement between it and Placid Oil 
Co. dated November 23, 1977, the 1,000 
horsepower of compression, including 


associated appurtenances, will be 
wholly owned by Applicant but de¬ 
signed, installed, and operated by 
Placid Oil Co. on Applicant's behalf 
and subject to its approval as to 
design, material and construction 
specifications, construction drawings, 
and equipment selections. 

The application indicates that the 
facilities for which authorization is re¬ 
quested are estimated to cost 
$10,417,980, which Applicant contem¬ 
plates will be financed with treasury 
funds, retained earnings, and other 
funds generated internally, together 
with borrowings from banks under 
short-term lines of credit as may be re¬ 
quired. 

Any person desiring to be heard or 
to make any protest with reference to 
said application, on or before May 9, 
1978, should file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the Commis¬ 
sion’s Rules of Practice and Procedure 
(18 CFR 1.8 or 1.10). All protests filed 
with the Commission will be consid¬ 
ered by it in determining the appropri¬ 
ate action to be taken, but will not 
serve to make the protestants parties 
to the proceeding. Any person wishing 
to become a party to a proceeding, or 
to participate as a party in any hear¬ 
ing, therein, must file a petition to in¬ 
tervene in accordance with the Com¬ 
mission’s Rules. 

Take further notice that, pursuant 
to the authority contained in and sub¬ 
ject to the jurisdiction conferred upon 
the Federal Energy Regulatory Com¬ 
mission by. Sections 7 and 15 of the 
Natural Gas Act and the Commission’s 
Rules of Practice and Procedure, a 
hearing will be held without further 
notice before the Commission on this 
application if no petition to intervene 
is filed within the time required 
herein, if the Commission on its own 
review of the matter finds that a grant 
of the certificate is required by the 
public convenience and necessity. If a 
petition for leave to intervene is 
timely filed, or if the Commission on 
its own motion believes that a formal 
hearing is required, further notice of 
such hearing will be duly given. 

Under the procedure herein pro¬ 
vided for, unless otherwise advised, it 
will be unnecessary for Applicant to 
appear or be represented at the hear¬ 
ing. 

Kenneth F. Plumb, 
Secretary . 

CFR Doc.78-11111 Filed 4-24-78; 8:45 am] 


[ 6740 - 02 ] 

[Docket No. RM77-14] 

MISSISSIPPI RIVER TRANSMISSION CORP. 

Notica of Proposed Change in Rates 

April 14, 1978. 

Take notice that Mississippi river 
transmission corp. (“Mississippi”) on 
April 6, 19*78 tendered for filing six (6) 
copies of Original Sheet No. 3C and 
Original Sheet No. 27L to its FERC 
Gas Tariff, First Revised Volume No. 
1, to become effective June 1, 1978. 

Mississippi states that the instant 
tariff sheets are being submitted in 
order to incorporate as a part of Mis¬ 
sissippi’s FERC tariff the Gas Re¬ 
search Institute (“GRI”) Charge Ad¬ 
justment Provision. The GRI adjust¬ 
ment charge was approved by the 
Commission’s Opinion No. 11 “Opinion 
and Order Approving the Initial Re¬ 
search. Development and Demonstra¬ 
tion Program of Gas Research Insti¬ 
tute” dated March 22, 1978 at Docket 
No. RM77-14. Original Sheet No. 27L 
reflects the tariff provisions necessary 
to Implement the GRI adjustment 
charge and Original Sheet No. 3C re¬ 
flects the initial effective GRI re¬ 
search, development and demonstra¬ 
tion adjustment charge of $0.0012/mcf 
applicable to Mississippi’s first year 
program funding services. 

Mississippi states they have submit¬ 
ted copies of the above-mentioned 
tariff sheets to each of their jurisdic¬ 
tional customers and to the State 
Commissions of Arkansas, Illinois and 
Missouri. 

Any person desiring to be heard or 
protest said filing should file a peti¬ 
tion to intervene or protest with the 
Federal Energy Regulatory Commis¬ 
sion in accordance with Sections 1.8 
and 1.10 of the Commission’s Rules of 
Practice and Procedure (18 CFR 1.8, 
1.10). All such petitions or protests 
should be filed on or before May 2, 
1978. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken but will 
not serve to make protestants parties 
to the proceeding. Any person wishing 
to become a party rpust file a petition 
to intervene unless such petition has 
previously been filed. Copies of the 
filing are on file with the Commission 
and are available for public inspection. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 78-11112 Filed 4-24-78; 8:45 am] 
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[ 6740 - 02 ] 

[Docket No. ER78-303) 

NORTHERN STATES POWER CO. 

Notlco of Suppfomont No. 5 to tho Twin Citiot- 

lowo-St. Louit 345 KV Interconnection Co¬ 
ordinating Agroomont 

April 14. 1978. 

Take notice that Northern States 
Power Co. on April 10, 1978, tendered 
for filing Supplement No. 5, dated 
April 4. 1978, to the Twin Cities-Iowa- 
St. Louis 345 KV Interconnection Co¬ 
ordinating Agreement among Inter¬ 
state Power Co., Iowa Electric Light & 
Power Co.. Iowa-Illinois Gas 6c Elec¬ 
tric Co., Iowa Public Service Co., Iowa 
Southern Utilities Co.. Northern 
States Power Co., and Union Electric 
Co. 

Northern States indicates that Sup¬ 
plement No. 5- increases the charge for 
Emergency Energy and Short Term 
Power and adds a new type of service. 
System Participation Power. Supple¬ 
ment No. 5 also terminates Supple¬ 
ments 3 and 4 to the Agreement. 

An effective date of May 1, 1978 is 
proposed, and waiver of the Commis¬ 
sion’s notice requirements is therefore 
requested. 

Any person desiring to be heard or 
to protest said application should ffle 
a petition to intervene or protest with 
the Federal Energy Regulatory Com¬ 
mission. 825 North Capitol Street NE.. 
Washington, D.C. 20420, in accordance 
with the Commission’s rule s of prac¬ 
tice and procedure (18 CFR 1.8. 1.10). 
All such petitions or protests should 
be filed on or before May 1. 1978. Pro¬ 
tests will be considered by the Com¬ 
mission in determining the appropri¬ 
ate action to be taken, but will not 
serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this application 
are on file with the Commission and 
are available for public inspection. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 78-11113 Filed 4-24-78; 8:45 ami 


[ 6740 - 02 ] 

[Docket Nos. CI76-633; CI76-644; CI76-078; 

C176-722; CI76-784) 

TENNECO EXPLORATION, LTD. ET AL 
Notice of Extension of Timo 

April 14, 1978. 

In the matter of Tenneco Explora¬ 
tion. Ltd.. Tenneco Oil Co. and Texaco 
Inc. 

On April 12, 1978, Staff Counsel 
filed a motion to extend the time for 
filing Briefs On Exceptions and Briefs 
Opposing Exceptions to the Initial De¬ 
cision, Issued March 15, 1978, in the 
captioned proceedings. The motion 


NOTICES 

states that Tenneco Exploration Ltd., 
Tenneco Oil Co., Texaco Inc., Tennes¬ 
see Gas Pipeline Co.. Columbia Gas 
Transmission Corp., Public Service 
Commission of the State of New York, 
and Associated Gas Distributors have 
been contacted and none opposes the 
requested extension of time. 

Upon consideration, notice is hereby 
given that an extension of time is 
granted to and including April 18, 
1978, within which Briefs On Excep¬ 
tions shall be filed in these proceed¬ 
ings. The time for filing Briefs Oppos¬ 
ing Exceptions is correspondingly ex¬ 
tended to and including May 8, 1978. 
Staff Counsel Is reminded of the provi¬ 
sions of $ 1.13(d) of the Rules of Prac¬ 
tice and Procedure which requires 
that motions for extensions of time be 
made before expiration of four-fifths 
of the period originally prescribed. 

Kenneth F. Plumb, 
Secretary . 

LFR Doc. 78-11114 Filed 4-24-78; 8:45 ami 


[ 6740 - 02 ] 

[Docket No. ER78-296) 

THE CONNECTICUT LIGHT A POWER CO. 

Notice of Filing 

April 14. 1978. 

Take notice that on April 9, 1978. 
the Connecticut Light & Power Co. 
(CL&P) tendered for filing a proposed 
second Amendment to Purchase 
Agreement with respect to various Gas 
turbine units (II), (Second Amend¬ 
ment). dated February 24, 1978 be- 
twee n (1 ) the Hartford Electric Light 
Co. (HELCO) and Western Massachu¬ 
setts Electric Co. (WMECO), and (2) 
Vermont Electric Cooperative, Inc. 
(VEC). 

CL&P states the Second Amend¬ 
ment provides for a change in the per¬ 
centages of capability to be purchased 
by VEC for the period from March 1, 
1978 to October 31. 1978, and extends 
the term of the third capability 
period. 

CL&P further states that the details 
of the third capability period were not 
decided until a date which prevented 
the execution and filing of the second 
amendment with the Commission 
until this date. 

CL&P requests an effective date of 
March 1, 1978. and therefore requests 
waiver of the Commission’s notice re¬ 
quirements. 

According to CL&P copies of this 
filing have been sent to HELCO, Hart¬ 
ford, Conn., WMECO, West Spring- 
field, Mass, and VEC, Johnson, Vt. 

Any person desiring to be heard or 
to protest said application should file 
a petition to intervene or protest with 
the Federal Energy Regulatory Com¬ 
mission. 825 North Capitol Street NE., 
Washington, D.C. 20426, in accordance 


with sections 1.8 and 1.10 of the Com 
mission’s Rules of Practice and Proce¬ 
dure (18 CFR 1.8, 1.10). All such peti¬ 
tions or protests should be filed on or 
before April 24, 1978. Protests will be 
considered by the Commission in de¬ 
termining the appropriate action to be 
taken, but will not serve to make prot¬ 
estants parties to the proceedings. Any 
person wishing to become a party 
must file a petition to intervene. 
Copies of this application are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 78-11115 Filed 4-24-78; 8:45 am] 


[ 6740 - 02 ] 

[Docket No. ER78-290] 

UNION ELECTRIC CO. 

Nolle* of Proposed Revised Service Schedule 

April 13, 1978. 

Take notice that on April 3, 1978, 
Union Electric Co. (Union) tendered 
for filing an Amendment and revised 
Schedule II to the Interchange Agree¬ 
ment dated July 17, 1907, between 
Union and Iowa Power & Light Co. 

Union indicates that said agree¬ 
ments provide for revisions in certain 
rates under said Interchange Agree¬ 
ment. 

Union requests a proposed effective 
date of May 1, 1978, and therefore re¬ 
quests waiver of the Commission’s 
notice requirements. 

Any person desiring to be heard or 
to protest said filing should file a peti¬ 
tion to intervene or protest with the 
Federal Energy Regulatory Commis¬ 
sion, 825 North Capitol Street NE., 
Washington, D.C. 20426, In accordance 
with sections 1.8 and 1.10 of the Com¬ 
mission’s Rules of Practice and Proce¬ 
dure (18 CFR 1.8, 1.10). All such peti¬ 
tions or protests should be filed on or 
before April 24, 1978. Protests will be 
considered by the Com m ission in de¬ 
termining the appropriate action to be 
taken, but will not serve to make prot¬ 
estants parties to the proceeding. Any 
person wishing to become a party 
must file a petition to intervene. 
Copies of this filing are on file with 
the Commission and are available for 
public inspection. 

Kenneth F. Plumb. 

Secretary. 

CFR Doc. 78-11110 Filed 4-24-78; 8:45 ami 
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[ 6740 - 02 ] 

[Project Nos. 1889, 2485] 

WESTERN MASSACHUSETTS ELECTRIC CO. ET 
AL 

Notice of Application for Approval of 
Conveyance of Project Land* 

April 17. 1978. 

In the matter of Western Massachu¬ 
setts Electric Co.. Connecticut Light & 
Power Co., and Hartford Electric 
Light Co. 

Applicants are licensees of the 
Turner Palls Project (No. 1889) and 
Northfield Mountain Pumped Storage 
Project (No. 2585) located on the Con¬ 
necticut River in Franklin County, 
Mass. 

Notice is hereby given that a joint 
application has been filed by the 
above-named licensees (Applicants) on 
February 14, 1978, for authorization to 
grant conveyance in fee and easement 
of specified project lands to the town 
of Gill. Mass. (Gill). The proposed 30' 
wide easement is required by Gill to 
construct a sanitary sewer to collect 
and transport an estimated 10.400 gal¬ 
lons per day wastewater from the vil¬ 
lage of Riverside to Turner Falls, to 
there enter the Turner Falls gravity 
sewer and the town of Montague treat¬ 
ment plant. The proposed sewage fa¬ 
cilities consist of about 12.000 feet of 
eight-inch pipe and a pumping station 
in Riverside and about 3,000 feet of 
six-inch force main in Turner Falls. 

Gill has received orders and permits, 
with respect to the proposal, from 
both the Gill and Montague Conserva¬ 
tion Commissions, the Division of 
Water Pollution Control of Massachu¬ 
setts. the Division of Waterways of the 
Massachusetts Department of Envi¬ 
ronmental Quality Engineering and 
the U.S. Corps of Engineering. 

The plan submitted by Applicants 
shows that the facilities will be located 
at Fairview. Gill. First. L, and Oak 
streets and County Highway in Monta¬ 
gue. The sewers will be buried in the 
land and bed of the Connecticut River. 
Applicants state the proposal will 
abate water pollution and will not 
have an adverse effect on the oper¬ 
ation of the project, the recreational 
facilities, nor create a nuisance or 
health hazard. Gill will pay Western 
Massachusetts Electric Co. $2,200 for 
granting the fee and easement to re¬ 
imburse it the costs in effectuating the 
grant. 

Wastewater treatment, as proposed 
by Gill, will improve the water quality 
of the Connecticut River pursuant to 
the goals established in the Federal 
Water Pollution Control Act, and 
make the river useable for boating and 
swimming in the future. Applicant 
states the proposal will have no effect 
on power generation or air quality. 
The proposed force main will cross the 
nver about 1.200' upstream from the 
d am at Turner Falls. 


Any person desiring to be heard or 
to make any protest with reference to 
said application should on or before 
May 25, 1978. file with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street NE.. Washing¬ 
ton, D.C. 20426, a petition to intervene 
or a protest in accordance with the re¬ 
quirements of the Commission’s Rules 
of Practice and Procedure, 18 CFR 
§ 1.18 or § 1.10 (1977). All protests filed 
with the Commission will be consid¬ 
ered by it in determining the appropri¬ 
ate action to be taken, but will not 
serve to make the protestants parties 
to the proceeding. Any person wishing 
to become a party in any hearing 
therein must file a petition to inter¬ 
vene in accordance with the Commis¬ 
sion's Rules. 

The application is on file with the 
Commission and is available for public 
inspection. 

Kenneth F. Plumb, 
Secretary . 

CFR Doc. 78-11117 Filed 4-24-78; 8:45 am] 


[ 6740 - 02 ] 

[Docket No. ER78-299] 
DELMARVA POWER * LIGHT CO. 

Notice of Filing 

April 17, 1978. 

Take notice that on April 10. 1978, 
Delmarva Power & Light Co. (Delmar- 
va) transmitted herewith for filing six 
copies of each of the following FERC 
Electric Tariffs of the Delmarva 
Power & Light Co.. Delmarva Power & 
Light Co. of Maryland, and Delmarva 
Power & Light Co. of Virginia: 

Volume No. 6 (Delaware Municipal Tariff) 
Volume No. 7 (Delaware Cooperative Tariff) 
Volume No. 6 (Maryland Municipal Tariff) 
Volume No. 7 (Maryland Cooperative 

Tariff) 

Volume No. 3 (Virginia Cooperative Tariff) 

Delmarva states that this filing does 
not contain changes in rates charged 
to wholesale customers for electric ser¬ 
vice. Delmarva further states that the 
purpose of this filing is to eliminate 
certain anachronistic provisions from 
the terms and conditions embodied in 
the existing tariff such as prohibitions 
upon the customers that they may not 
sell energy purchased from the Com¬ 
pany to any entity for further resale 
and that the customer may not inter¬ 
connect the Company’s facilities with 
any other generating facility. 

Any person desiring to be heard or 
to protest said application should file 
a petition to intervene or protest with 
the Federal Energy Regulatory Com¬ 
mission. 825 North Capitol Street NE.. 
Washington, D.C. 20426, in accordance 
with sections 1.8 and 1.10 of the Com¬ 
mission's rules of practice and proce¬ 
dure (18 CFR 1.8, 1.10). All such peti¬ 
tions or protests should be filed on or 


before May 1. 1978. Protests will be 
considered by the Commission in de¬ 
termining the appropriate action to be 
taken, but will not serve to make prot¬ 
estants parties to the proceeding. Any 
person wishing to become a party 
must file a petition to intervene. 
Copies of this filing are on file with 
the Commission and are available for 
public inspection. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 78-11118 Filed 4-24-78; 8:45 am] 


[ 6740 - 02 ] 

[Docket No. ER78-293] 

ILLINOIS POWER CO. 

Notico of Filing of Interconnection Agreement 
April 14, 1978. 

Take notice that on April 7. 1978, Il¬ 
linois Power Co. (“Illinois Power”) ten¬ 
dered for filing an Interconnection 
Agreement (“Agreement”) dated No¬ 
vember 23, 1977, between Illinois 

Power and Soyland Power Cooperat¬ 
ive, Inc. (“Soyland”). 

Illinois Power indicates that the 
Agreement includes Appendix A, 
which sets forth the points of inter¬ 
connection between the parties’ sys¬ 
tems. The proposed Agreement also in¬ 
cludes Service Schedules A through E. 
which specify the types of service and 
rates of compensation contemplated. 

Illinois Power states that copies of 
this filing have been mailed to Soy¬ 
land and the Illinois Commerce Com¬ 
mission, Springfield, Ill. 

Any person desiring to be heard or 
to protest said filing should file a peti¬ 
tion to intervene or protest with the 
Federal Energy Regulatory Commis¬ 
sion. 825 North Capitol Street NE., 
Washington, D.C. 20426, in accordance 
with the Commission’s Rules of Prac¬ 
tice and Procedure (18 CFR 1.8, 1.10). 
All such petitions or protests should 
be filed on or before May 1, 1978. Pro¬ 
tests will be considered by the Com¬ 
mission in determining the appropri¬ 
ate action to be taken, but will not 
serve to make protestants parties to 
the proceeding. Copies of this filing 
are on file with the Commission and 
are available for public inspection. 

Kenneth F. PTumb, 
Secretary. 

[FR Doc. 78-11119 Filed 4-24-78; 8:45 am] 


[ 6740 - 02 ] 

[Docket No. ER78-306] 

NORTHWESTERN PUBLIC SERVICE CO. 

Notlca of Filing of Transmission Sorvico 
Agreements 

April 17. 1978. 

Take notice that Northwestern 
Public Service Co. (NWPS) on March 
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NOTICfS 


20, 1978, tendered for filing notice of 
the fact that on December 14* 1977, 
they tendered for filing electric energy 
wheeling agreements with Rushmore 
G&T Electric Cooperative, Inc.; the 
State of South Dakota on behalf of 
Southern State College in Springfield, 
South Dakota, and Northern State 
College in Aberdeen, S. Dak.; the State 
is South Dakota on behalf of South¬ 
ern State College in Springfield, S. 
Dak.; and the city of Groton, S. Dak. 
Effective dates of said agreements 
date back as early as July 1, 1959. 
NWPS states that the untimely filing 
of said agreements was the result of a 
misinterpretation of the Commission’s 
jurisdiction regarding said agreements. 

NWPS further states that the cur¬ 
rent discovery of noncompliance was 
the result of communications regard¬ 
ing the Company’s recent application 
in Docket No. ER77-631 pursuant to 
which the Company is seeking approv¬ 
al to provide supplemental service to 
certain South Dakota customers 
whose primary requirements are se¬ 
cured through commitments with the 
U.S. Bureau of Reclamation. NWPS 
requests waiver of prior notice require¬ 
ments prescribed by section 35.3 of the 
Commission’s regulations. 

Any person desiring to be heard or 
to make application with reference to 
said application should file a petition 
to intervene or protest with the Feder¬ 
al Energy Regulatory Commission, 
Washington, D.C. 20426, in accordance 
with the Commission’s rules of prac¬ 
tice and procedure <18 CFR 1,8, 1.10). 
All such petitions or protests should 
be filed on or before May 5, 1978. Pro¬ 
tests will be considered by the Com¬ 
mission in determining the appropri¬ 
ate action to be taken, but will not 
serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this agreement 
are on file with the Commission and 
are available for public inspection. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 78-11120 Filed 4-24-78; 8:45 am) 


[ 6740 - 02 ] 

NORTHERN STATES POWER CO. 

[Docket No. ER78-300] 

Notice of Filing 

April 17, 1978. 

Take notice that Northern States 
Power Co. (Northern States) on April 
10. 1978, tendered for filing Supple¬ 
ment No. 3, dated April 6, 1978, to the 
Twin Cities-Iowa-Omaha-Kansas City 
345 Kv Interconnection Coordinating 
Agreement executed with Interstate 
Power Co., Iowa Public Service Co., 
Omaha Public Power District, St. 
Joseph Light & Power Co., and 
Kansas City Power & Light Co. 


Northern States states that Supple¬ 
ment No. 3 increases the charges for 
emergency energy and short term 
power and adds a new type of service, 
system participation power. Northern 
States further states that the filed 
supplement terminates supplements 
Nos. 1 and 2 to the agreement. 

Northern States requests an effec¬ 
tive date of May 1, 1978, and therefore 
requests waiver of the Commission’s 
notice requirements. 

Any person desiring to be heard or 
to protest said application should file 
a petition to intervene or protest with 
the Federal Energy Regulatory Com¬ 
mission. 825 North Capitol Street NE., 
Washington, D.C. 20426, in accordance 
with sections 1.8 and 1.10 or the Com¬ 
mission's rules of practice and proce¬ 
dure (18 CFR 1.8, 1.10). All such peti¬ 
tions or protests should be filed on or 
before May 1. 1978. Protests will be 
considered by the Commission in de¬ 
termining the appropriate action to be 
taken, but will not serve to make pro¬ 
testants parties to the proceeding. Any 
person wishing to become a party 
must file a petition to intervene. 
Copies of this application are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 78-11121 Filed 4-24-78; 8:45 am] 


[ 6740 - 02 ] 

[Docket No. ER78-171] 

SAN DIEGO GAS 8 ELECTRIC CO. 

Notica of Further Extension of Time 

April 14,1978. 

On April 7, 1978, San Diego Gas & 
Electric Co. (SDG&E) filed a motion 
for reconsideration of the notice of 
further extension of time issued 
March 31, 1978, in the above-indicated 
proceeding. The motion stated that 
SDG&E and the State of California 
Department of Water Resources 
(DWR) are presently conducting ex¬ 
tensive negotiations in an attempt to 
resolve differences between them, that 
a settlement appears likely in the near 
future, that if such a settlement is 
reached extensive litigation will be 
avoided, and that the filing of respon¬ 
sive pleadings in this docket on April 
17 might adversely affect the ongoing 
negotiations. 

Upon consideration, notice is hereby 
given that an extension of time is 
granted to and including May 26. 1978, 
within which to file petitions to inter¬ 
vene or protests, and to file responses 
to other pleadings filed in this pro¬ 
ceeding. 

Kenneth F. Plumb, 
Secretary . 

[FR Doc.78-11122 Filed 4-24-78; 8:45 am] 


[ 6740 - 02 ] 

[Docket No. ER78-297] 

TUCSON GAS 8 ELECTRIC 

Notice of Filing of Amondmont No. 1 to TGE- 

PNM 1779-81 Son Ivon Generating Station 

Power Sale Agreement 

April 14, 1978. 

Take notice that Tucson Gas & Elec¬ 
tric Co. (TGE) on April 9. 1978, ten¬ 
dered for filing an Amendment No. 1 
dated January 13, 1978. to the TGE- 
PNM 1979-81 San Juan Generating 
Station Power Sale Agreement be 
tween TGE and Public Service Co. of 
New Mexico (PNM) dated July 13. 
1977. According to TGE. copies of the 
filing were served upon PNM on April 
4, 1978. 

TGE indicates that the primary pur¬ 
pose of Amendment No. 1 is to extend 
the period ot time during which TGE 
will have available the use of PNM's 
rights in the 345/230 kV transformer 
located at the Four Comers Generat¬ 
ing Station Switchyard so as to enable 
TGE to deliver 100 megawatts of 
power and energy from the 345 kV to 
the 230 kV bus side of said transform¬ 
er. 

Any person desiring to be heard or 
to make any application with refer¬ 
ence to said Amendment No. 1 should 
file a petition to intervene or protest 
with the Federal Energy Regulatory 
Commission, 825 North Capitol Street 
NE.. Washington, D.C. 20426, in accor¬ 
dance with sections 1.8 and 1.10 of the 
Commission’s rules of practice and 
procedure (18 CFR 1.8, 1.10). All such 
petitions or protests should be filed on 
or before May 1. 1978. Protests will be 
considered by the Commission in de¬ 
termining the appropriate action to be 
taken, but will not serve to make the 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. 
Copies of this Amendment No. 1 are 
on file with the Commission and are 
available for public inspection- 

Kenneth F. Plumb, 
Secretaiy . 

CFR Doc. 78-11123 Filed 4-24-78; 8:45 am] 


[ 6740 - 02 ] 

[Docket Nos. CP78-285, et aU 

MOUNTAIN FUEL RESOURCES, INC, ET AL 
Notico of Informal Confaraaca 

April 17, 1978. 

Take notice that on April 26, 1978, 
at 10 ajn., an informal conference of 
all interested persons will be convened 
concerning the above-captioned 
matter. The conference will be held at 
the offices of the Federal Energy Reg¬ 
ulatory Commission, 825 North Cap¬ 
itol Street NE., Washington, D.C 
20426, in Room 8402. 
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Customers and other interested per¬ 
sons will be permitted to attend, but if 
such persons have not previously been 
permitted to intervene by order of the 
Commission, attendance will not be 
deemed to authorize intervention. 

All parties will be expected to 
appear fully prepared to discuss all 
matters concerning the application of 
Mountain Fuel Resources, Inc., in 
Docket No. CP76-285, and any other 
related matter. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 7S-11124 Filed 4-24-78; 8:45 am] 


[ 6740 - 02 ] 

[Docket No. CP77-511] 

NORTHWEST PIPELINE CORP. 

Noftk* of Petition To Amond 

April 18. 1978. 

On October 1, 1977, pursuant to the 
provisions of the Department of 
energy Organization Act (DOE Act), 
Pub. L. 95-91, 91 Stat. 565 (August 4, 
1977), and Executive Order No. 12009, 
42 FR 46207 (September 15, 1977), the 
Federal Power Commission ceased to 
exist and its functions and regulatory 
responsibilities were transferred to the 
Secretary of Energy and the Federal 
Energ y Regulatory Commission 
(FERC) which, as an independent 
commission within the Department of 
Energy, was activated on October 1. 
1977. 

The "savings provisions" of section 
705(b) of the DOE Act provided that 
proceedings pending before the FPC 
on the date the DOE Act takes effect 
shall not be affected and that orders 
shall be issued in such proceedings as 
if the DOE Act had not been enacted. 
All such proceedings shall be contin¬ 
ued and further actions shall be taken 
by the appropriate component of DOE 
now responsible for the function 
under the DOE Act and regulations 
promulgated thereunder. The function 
which are the subject of this proceed¬ 
ing were specifically transferred to the 
FERC by section 402(aXl) of the DOE 
Act. 

The joint regulation adopted on Oc¬ 
tober 1, 1977, by the Secretary and the 
FERC entitled "Transfer of Proceed¬ 
ings to the Secretary of Energy and 
the FERC," 10 CFR —, provided that 
this procee ding would be continued 
before the FERC. The FERC takes 
action in this proceeding in accordance 
with the above mentioned authorities. 

Take notice that on April 3. 1978, 
Northwest Pipeline Corp. (Petitioner), 
P.O. Box 1526, Salt Lake City, Utah 
84110, filed in Docket No. CP77-511 a 
petition to amend the order of Sep¬ 
tember 30. 1977 (57 FPC —) issued by 
the Federal Power Commission (FPC) 
in the instant docket pursuant to sec¬ 


tion 7(c) of the Natural Gas Act so as 
to provide for the continuation of 
transportation of natural gas for El 
Pasy Natural Gas Co. (El Paso) 
through September 30, 1980, all as 
more fully set forth in the petition to 
amend on file with the Commission 
and open to public inspection. 

It is stated that Petitioner’s applica¬ 
tion as originally submitted herein was 
one of a series of applications intended 
to provide an interim storage service 
for El Paso to assist El Paso in the 
husbanding of volumes of natural gas 
during the summer of 1977 to be uti¬ 
lized ultimately to protect the priority 
1 and 2 requirements of El Paso’s East 
of California (EOC) customers, and 
that the storage service was for a 
limited term pending El Paso’s devel¬ 
oping underground storage, at which 
time it was contemplated that the vol¬ 
umes of natural gas remaining in in¬ 
terim storage would be transferred to 
El Paso’s permanent storage. It is fur¬ 
ther stated that in order to provide 
the interim storage service to El Paso, 
Petitioner, Mountain Fuel Resources 
Inc. (Resources), and El Paso entered 
into certain agreements as follows: 

(a) A gas transportation and ex¬ 

change agreement (agreement) dated 
March 24. 1977. between El Paso and 
Petitioner, whereby Petitioner agreed 
to transport, on a best effort basis, El 
Paso’s gas from the San Juan Basin to 
Resources’ Clay Basin storage field 
during the period May 1, 1977, 

through April 30. 1978, and to redeliv¬ 
er such volumes to El Paso by dis¬ 
placement by December 31. 1979, and 

(b) An interim storage service Rate 
Schedule S-2 (Storage Service) dated 
March 21, 1977, between Resources, 
Petitioner, and ED Paso, whereby Re¬ 
sources agreed to provide El Paso, on a 
best efforts basis, storage service uti¬ 
lizing the Clay Basin storage field 
which Resources was then developing 
for the benefit of Petitioner. The term 
of the Storage Service was the same as 
the agreement set forth above. 

The petition states that El Paso, 
during the fall and winter of the 1977- 
78 heating season, delivered to Peti¬ 
tioner 6,178,121 Mcf of gas for trans¬ 
portation and delivery to Resources 
for injection and storage in the Clay 
Basin storage field, and that during 
the same period, El Paso requested the 
withdrawal of 200,000 Mcf and such 
volumes were delivered to El Paso by 
Petitioner by displacement out of Peti¬ 
tioner's San Juan Basin gas supply. El 
Paso has the right to continue injec¬ 
tions into the Clay Basin field through 
April 30, 1978. 

Petitioner indicates that El Paso has 
requested and Petitioner and Re¬ 
sources have agreed to extend the in¬ 
terim storage arrangement for two ad¬ 
ditional storage withdrawal seasons 
and to extend the primary term of the 
agreement to September 30, 1980, 


which extensions would permit El 
Paso to inject volumes of natural gas 
into Clay Basin storage during the 
summer injection periods of 1978 and 
1979, for possible withdrawal, as 
needed, for protection of EOC prior¬ 
ities 1 and 2 during the 1978-79 and 
1979-80 withdrawal seasons. It is con¬ 
templated that for the 1978-79 with¬ 
drawal season a maximum working gas 
inventory of up to 18,000,000 Mcf 
would be available to El Paso and that 
for the 1979-80 withdrawal season up 
to 20.000,000 Mcf would be available to 
El Paso, it is said. It is stated that any 
volumes remaining in Clay Basin stor¬ 
age for the account of El Paso as of 
the completion of the 1979-80 with¬ 
drawal season would be redelivered to 
El Paso by September 30.1980. 

It is indicated that in order to effec¬ 
tuate the extension as requested by El 
Paso; El Paso, Resources, and Petition¬ 
er have amended the storage service 
and the agreement as follows: 

(a) Resources, in order to provide 
the expanded level of service discussed 
herein, has proposed an interim stor¬ 
age service Rate Schedule S-2. as 
amended and restated (revised storage 
service), dated March 15, 1978; which, 
when made effective by the Commis¬ 
sion, would supercede and take the 
place of Resources’ FERC interim 
storage Rate Schedule S-2, as amend¬ 
ed. 

(b) The agreement has, by the first 
amendment dated March 13. 1978, 
been amended to extend the term as 
hereinbefore set forth. 

Petitioner now proposes to transport 
volumes of natural gas during the in¬ 
jection seasons of 1978 and 1979 for 
the account of El Paso, with such 
transportation limited to the excess 
capacity available from time to time in 
Petitioner's transmission system. Peti¬ 
tioner estimates that depending on the 
operating conditions existing on its 
system during the injection season 
that sufficient volumes of natural gas 
can be transported for the account of 
El Paso to permit El Paso to have a 
working gas inventory of 18.000.000 
Mcf at the outset of the 1978-79 heat¬ 
ing season and 20,000,000 at the onset 
of the 1979-80 heating season, it is 
stated. 

It is indicated that the volumes of 
natural gas which El Paso may require 
to have withdrawn would be with¬ 
drawn from Clay Basin storage and/or 
transferred to Petitioner’s Clay Basin 
inventory with Petitioner concurrently 
delivering thermally equivalent vol¬ 
umes to El Paso by displacement in 
the San Juan Basin. It is further indi¬ 
cated that the amended agreement 
provides that Petitioner would redeliv¬ 
er up to 250,000 Mcf per day or such 
volumes as may be mutually agreed 
upon by the parties. 

Petitioner states that it has been in¬ 
formed that, under certain operating 
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parameters. Resources could operate 
Clay Basin so as to sustain a with¬ 
drawal rate of approximately 245,000 
Mcf per day during 112 days of the 
151-day withdrawal season or approxi¬ 
mately 75 percent of the season. Peti¬ 
tioner has first call on the first 150,000 
Mcf of daily withdrawal capability of 
Clay Basin storage, which would result 
in 95,000 Mcf per day of withdrawal 
capability remaining for the benefit of 
El Paso, and should Petitioner not re¬ 
quire any Clay Basin withdrawals on a 
given day, El Paso could call on the 
full 245,000 Mcf, providing that Peti¬ 
tioner could redeliver equivalent vol¬ 
umes in the San Juan Basin, it is said. 

The petition states that deliveries by 
El Paso to Petitioner could be made at 
any one of three existing points of in¬ 
terconnection between the facilities of 
El Paso and Petitioner in the San 
Juan Basin of Colorado and New 
Mexico. It is stated that redelivery by 
Petitioner to El Paso would also be at 
one of the aforementioned delivery 
points, and that deliveries of the gas 
transported for El Paso to Resources 
for El Paso's account would be at an 
existing point of interconnection be¬ 
tween the facilities of Resources and 
Petitioner in Dagget County, Utah. 

Petitioner proposes to charge El 
Paso the transportation rate of 16.03 
cents per Mcf, as presently authorized 
in its currently effective Rate Sched¬ 
ule X-34, for all volumes of natural 
gas delivered to Petitioner for trans¬ 
portation and delivery to Resources, it 
is said. 

Any person desiring to be heard or 
to make any protest with reference to 
said petition to amend should on or 
before May 9. 1978, file with the Fed¬ 
eral Energy Regulatory Commission, 
Washington, D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the Commis¬ 
sion's rules of practice and procedure 
(18 CFR 1.8 or 1.10) and the regula¬ 
tions under the Natural Gas Act (18 
CFR 157.10). All protests filed with 
the Commission will be considered by 
it in determining the appropriate 
action to be taken but will not serve to 
make the protestants parties to the 
proceeding. Any person wishing to 
become a party to a proceeding or to 
participate as a party in any hearing 
therein must file a petition to inter¬ 
vene in accordance with the Commis¬ 
sion’s rules. 

Kenneth F. Plumb, 
Secretary. 

CFR Doc. 78-11125 Filed 4-24-78; 8:45 ami 


[ 6740 - 02 ] 

(Docket No. ER78-3051 

ORANGE A ROCKLAND UTILITIES, INC, AND 

CONSOLIDATED EDISON CO. OF NEW 

YORK, INC 

Proposed Chang* in Electric Rata Schedule 

April 17, 1978. 

Take notice that Orange & Rock¬ 
land Utilities. Inc., and Consolidated 
Edison Co. of New York, Inc., on April 
11. 1978, tendered for filing, as a sup¬ 
plemental rate schedule an extension 
of the term of ORU FERC rate sched¬ 
ule No. 36 and supplement No. 2, 
thereto (Con Edison FERC rate sched¬ 
ule No. 37 and supplement No. 2 there¬ 
to) from April 27, 1978, at 11:59 p.m. to 
October 24, 1978, at 11:59 p.m. The 
parties indicate that the supplemental 
agreement provides for the exchange 
of 200 MW of electric generating capa¬ 
bility between Orange & Rockland 
Utilities, Inc., and Consolidated Edison 
Co. of New York, Inc., during the 
period April 27, 1978, at 11:59 p.m. to 
October 24, 1978, at 11:59 p.m. unless 
sooner terminated by Con Edison in 
accordance with the terms of the 
agreement. 

A copy of the supplemental agree¬ 
ment has been served upon the New 
York State Public Service Commis¬ 
sion, according to the parties. 

Any person desiring to be heard or 
to protest said filing should file a peti¬ 
tion to intervene or protest with the 
Federal Energy Regulatory Commis¬ 
sion, 825 North Capitol Street NE., 
Washington, D.C. 20426, in accordance 
with sections 1.8 and 1.10 of the Com¬ 
mission’s rules of practice and proce¬ 
dure (18 CFR 1.8, 1.10). All such peti¬ 
tions or protests should be filed on or 
before May 1, 1978. Protests will be 
considered by the Commission in de¬ 
termining the appropriate action to be 
taken, but will not serve to make pro¬ 
testants parties to the proceeding. Any 
person wishing to become a party 
must file a petition to intervene. 
Copies of this application are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 
Secretary . 

CFR Doc. 78-11126 Filed 4-24-78; 8:45 am) 


[ 6740 - 02 ] 

(Docket Nos. CP77-291, CP77-435] 

SEA ROBIN PIPELINE CO. AND 
TRANSCONTINENTAL GAS PIPE LINE CORP. 

Notice of Proposed Change in FERC Gas Tariff 

April 17, 1978. 

Take notice that on March 16, 1978, 
Transcontinental Gas Pipe Line Corp. 
(Transco) tendered for filing the fol¬ 
lowing sheets to its FERC Gas Tariff, 
Original Volume No. 2: 


Original sheet Nos. 1451 through 
1467 constituting rate schedule X-159, 
a transportation agreement dated May 
20, 1977, between Transco and United 
Gas Pipe Line Co. (United). 

Transco states that subject transpor¬ 
tation arrangement was originally au¬ 
thorized by the Commission in a tem¬ 
porary (90-day) certificate issued in 
docket No. CP77-291 on May 6, 1977, 
and subsequently in a temporary certi¬ 
ficate issued in docket No. CP77-435 
on August 3, 1977. Transco further 
states that a copy of the instant filing 
has been served upon United. 

The tariff sheets are proposed to 
become effective May 6. 1977, the date 
that the transportation service com¬ 
menced pursuant to the temporary 
(90-day) certificate. Any person desir¬ 
ing to be heard or to protest said filing 
should file a petition to intervene or 
protest with the Federal Energy Regu¬ 
latory Commission, 825 North Capitol 
Street NE., Washington, D.C. 20426, in 
accordance with sections 1.8 and 1.10 
of the Commission’s rules of practice 
and procedure (18 CFR 1.8, 1.10). 

All such petitions or protests should 
be filed on or before May 1, 1978. Pro¬ 
tests will be considered by the Com¬ 
mission in determining the appropri¬ 
ate action to be taken, but not serve to 
make protestants parties to the pro¬ 
ceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on 
file with the Commission and are 
available for public inspection. 

Kenneth F. Plumb, 
Secretary. 

CFR Doc.78-11127 Filed 4-24-78; 8:45 am) 


[ 6740 - 02 ] 

1977 ANNUAL PIPELINE CONSTRUCTION 
INDICES 

April 18, 1978. 

Jurisdiction over oil pipelines, as it 
relates to establishment of valuations 
for pipelines, was transferred from the 
Interstate Commerce Commission to 
the Fede ral E nergy Regulatory Com¬ 
mission (FERC), pursuant to sections 
306 and 402 of the Department of 
Energy Organization Act, 42 U.S C. 
§§7155 and 7172. and Executive Order 
No. 12009, 42 FR 46267 (September 15. 
1977). 

The FERC, by order issued February 
10, 1978, established an Oil Pipeline 
Board and delegated to the Board its 
functions with respect to the issuance 
of valuation reports pursuant to sec¬ 
tion 19a of the Interstate Commerce 
Act. 

Take notice that the FERC is now 
giving consideration to costs associated 
with the construction of oil pipelines 
during 1977. These costs will be trans¬ 
lated to an index number which shows 
the relative cost of oil pipeline con- 
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struction using 1947 Period Costa 
equal to 100. 

In the development of the annual in¬ 
dices, major consideration is given to 
data submitted by all Jurisdictional oil 
pipelines pursuant to ICC valuation 
order (49 CFR 1200.103 and 1260.104). 
Such data includes pipe purchases, 
tank construction, pump and motor 
purchases, buildings constructed, labor 
cost for laying new pipelines, and 
other related pipeline construction 
and facilities costs. 

Any person desiring to submit infor¬ 
mation for the FERC’s consideration 
on the development of the 1977 
annual oil pipeline construction indi¬ 
ces should file an original and six 
copies of such information with the 
Secretary, Federal Energy Regulatory 
Commission, 825 North Capital Street 
NE., Washington, D.C. 20426, on or 
before May 22, 1978. Copies of these 


filings will be available for public in¬ 
spection. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 78-11134 Filed 4-24-78; 8:45 ami 


[ 3128 - 01 ] 

DEPARTMENT OF ENERGY 

CASES FILED WITH THE OFFICE OF 
HEARINGS AND APPEALS 

WmIc of March 31, 1978 through April 7, 1978 

Notice is hereby given that during 
the week of March 31. 1978 through 
April 7, 1978. the appeals and applica¬ 
tions for exception or other relief 
listed in the Appendix to this Notice 
were filed with the Office of Hearings 
and Appeals of the Department of 
Energy. 


Under the DOE’s procedural regula¬ 
tions, 10 CFR, Part 205, any person 
who will be aggrieved by the DOE 
action sought in such cases may file 
with the DOE written comments on 
the application within ten days of ser¬ 
vice of notice, as prescribed in the pro¬ 
cedural regulations. For purposes of 
those regulations, the date of service 
of notice shall be deemed to be the 
date of publication of this Notice or 
the date of receipt by an aggrieved 
person of actual notice, whichever 
occurs first. All such comments shall 
be filed with the Office of Hearings 
and Appeals, Department of Energy. 
Washington, D.C. 20461. 

Dated: April 14, 1978. 

Melvin Goldstein, 

Director , 

Office of Hearings and Appeals. 


Appendix.— List of cases received by the Office of Hearings and Appeals 
[Week of Mar. 31 through Apr. 7. 19781 


Date 


Name and location of applicant 


Case No. 


Type of submission 


Mar. 31.1978_ 

Do_ 

Do_ 


Do 


Apr. 3. 1978 


Do., 


Do__ 

Do___ 

Do_ 

Do__ 

Do_ 


Apr 9, 1978 


Do 


Cory's Gasoline Stations. Inc., Mesa, Arte. If granted: 
Cory's Gasoline Stations. Inc. would not be required 
to file form EIA-8 (Retail Motor Fuels Service Sta¬ 
tion Survey). 

Hub City Body Shop. Wendell, Idaho. If granted: Hub 
City Body Shop would not be required to file form 
EIA-9 (Retail Motor Fuels Service Station Survey). 

North Pole Refining. Washington. D.C. If granted: 
North Pole Refining would receive a stay of its enti¬ 
tlement purchase obligations pending a final deter¬ 
mination on its application for exception (case No. 
FEE-4461). 

Standard Oil Co. (Indiana). Chicago. Ill. If granted: 
Standard Oil Co. (Indiana) would be permitted to 
sell the crude oil produced from the south middle 
ground shoal unit located in the Kenal Peninsula 
Borough. Alaska, at upper tier ceiling prices. 

Wesreco, Inc.. Woods Cross, Utah. If granted: The 
buy/sell list which was published In the Federal 
Register of Mar. 3, 1978 would be modified to in¬ 
crease the quantity of crude oil which Wesreco. Inc. 
Is entitled to purchase. 

Continental Oil Co.. Houston, Tex. If granted: Conti¬ 
nental Oil Co. would be permitted to sell the crude 
oil produced from the McCroskey and McNee leases 
located in Santa Barbara County. Calif., at upper 
tier ceiling prices. 

Dee s Super Service. Laketown. Utah. If granted: 
Dee's Super Service would not be required to file 
form EIA-8 (Retail Motor Fuels Service Station 
Survey). 

Denny's Chrysler Dodge. Kahoka. Mo. If granted: 
Denny's Chrysler Dodge would not be required to 
file form EIA-8 (Retail Motor Fuels 8ervlce Station 
Survey). 

Ervs Conoco. Aurora. Minn. If granted: Ervs Conoco 
would not be required to file form EIA-8 (Retail 
Motor Fuels Service Station Survey). 

Quest Oil Co.. Denver. Colo. If granted: Quest Oil 
Co.'s boxer unit located in Morgan County. Colo., 
would be classified as a stripper well property. 

Sun Co.. Inc., Dallas. Tex. If granted: The DOE'S Feb. 
27. 1978 decision and order would be modified to 
permit Sun Co.. Inc. to increase its prices to reflect 
nonproduct cost increases In excess of $0.00375 for 
the natural gas liquids produced at its Putnam- 
Oswego plant. 

C. H Sprague A Son. Co.. Washington. D.C. If grant¬ 
ed: The DOE'S Mar. 2. 1978 information request 
denial would be rescinded and C. H. Sprague A Son 
Co. would receive access to additional DOE data re¬ 
garding the interpretation or application of the re¬ 
seller price rule. 

W. L. Coehran. Princess Anne, Md. If granted: W. L. 
Coehran would not be required to file form EIA-8 
(Retail Motors Fuels Service Station Survey). 


DEE-0980-—-- Exception to the reporting requirements. 

DEE-098!..Exception to the reporting requirements. 

DES-0052 —.... Stay request. 

DEE-0982-......— Price exception (sec. 212.73). 


DEA-0186 


Appeal of the buy /sell list. 


DEE-0983 and DEE-0984............ Price exception (sec. 21X73). 


DEE-0994 


Exception to the reporting requirements. 


DEE-0988... 


Da 


DEE-0991. 


Do. 


DEE-0993------- Price exception (sec. 212.73). 


DMR-0018......^....^.^................. Modification of relief granted In Sun Co., Inc., 

case No. DEE-0088 (decided Feb. 27, 1978) 
(unreported decision). 


DFA-0165--- Appeal of information request denial. 


DEE-0989 


..— Exception to the reporting requirements. 
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Appendix.— List of cases received by the Office of Hearings and Appeals —Continued 
[Week of Mar. 31 through Apr. 7. 1978] 

Date Name and location of applicant Case No. Type of submission 


Apr. 5,1978_ Custom Capers. Seattle. Oreg. If granted: Custom DEE-0989 -Exception to the reporting requirement*. 

Capers would not be required to file form EIA-8 
(Retail Motor Fuels Service Station Survey). 

Do_Gulf Oil Corp., Houston. Tex. If granted: Gulf Oil DEE 0985-Price exception (sec. 212.73). 

Corp. would be permitted to sell the crude oil pro¬ 
duced from the Sidney A. Smith lease located In Li¬ 
berty County. Tex., at upper tier celling prices. 

Do_Leonard E Belcher. Inc., Springfield. Mass. If grant- DRX-0057-Supplemental order In Leonard E. Belcher. 

ed: The Jan. 18. 1978 decision and order Issued to Inc.. 1 DOE par.-(Jan. 18.1978). 

Leonard E. Belcher. Inc, would be modified to pro¬ 
vide additional time for region I to Issue a revised 
remedial order. 

Do_ Mapco, Inc.. Tulsa, Okla. If granted: The applicant DEE-0986 and DEE-0987-Extension o f the relief granted in Afapco. Inc.. 

would be permitted to Increase its prices to reflect case Nos. FXE-4527 and FXE-4528 (decided 

nonproduct cost Increases Incurred In producing Nov. 4.1977) (unreport-decision), 

natural gas liquids and natural gas liquid products 
at its Altonah and Tyrone plants. 

Do_ Nickerson’s Auto Sales. Coffstown. N.H. If granted: DEE-0992-Exception to the reporting requirements. 

Nickerson's Auto Sales would not be required to file 
form EIA-8 (Retail Motor Fuels Service Station 
Survey). 

Do_Sun Co.. Inc,, Dallas, Tex. If granted: Sun Co., Inc. DEE-0997 through DEE-1002.... Price exception (sec. 212.165). 

would be permitted to Increase its prices to reflect 
nonproduct cost Increases In excess of 10.005/gal for 
natural gas liquid products produced at the Colum¬ 
bus III. Denver Central. Goldsby Central. Grieve. 

Pinevlew. and Stephens plants. 

Apr. 6. 1978......_ Marathon OU Co.. Washington. D.C. If granted: Mara- DEE-0996- Price exception (sec. 212.73). 

thon Oil Co. would be permitted to sell the crude oil 
produced from the canal unit located In Kern 
County. Calif., at upper tier celling prices. 

Do_ Southland OU Co./VGS, Jackson. Miss. If granted: DEX-0058.. Supplemental order. 

DOE would review the entitlements exception relief 
granted to Southland OU Co. during its 1977 fiscal 
year in order to determine whether the level of 
relief approved was appropriate. 


Notice of Objection Received 
rweek of Mar. 31. 1978 through Apr. 7. 19781 


Date 


Name and Location of Applicant 


Case No. 


Mar. 31. 1978_ Golden Eagle Refining Co.. Washington. D.C-- DEE-0513 

Do... Quincy OU. Inc.. Quincy. Mass...... . . . . .. . —--- DEE -0447 

Apr. 3. 1978....~~~_Martin Exploration Co.. Washington. D.C-.........-..—-- FEE-4789 

Apr. 4.1978_ Crystal OU Co.. Shreveport, La------ FPI-0128 

Do.... Pacific Northern OU Corp.. Seattle. Wash--- FPI-0124 

Apr. 5. 1978. Adams OU Co.. Inc.. Charlottesville. Va- FEE-4816 

Do....Biglane Operating Co., Natchez. Miss.—...------------ FEE-4050 

Do_... Estates of Inez and Loyce Phillips, Austin, Tex. ..——------ DXE-0545 


Proposed Remedial Orders.—Notice or Objection Received 
rWeek of Mar. 31.1978 through Apr. 7. 1978] 


Date 


Name and location of appUcant 


Case No. 


Mar. 31.1978.~..._—_...... Pennco OU. Inc.. Baton Rouge. La. Proposed remedial order Feb. 27, 1978—..... DRO-0021 

Apr. 4. 1978............... Marine Fuel Supply Sc Towing. Inc.. Tampa. Fla. proposed remedial order Mar. 14.1978........................~~~. DRO-0022 

Apr. 5.1978.... Pyrofax Gas Corp., Houston, Tex. Proposed ancillary order: Mar. 20.1978-........-—-—---— DRO-0023 


CFR Doc. 78-11076 Filed 4-24-78; 8:45 am] 
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[ 6450 - 48 ] ' 

VOLUNTARY AGREEMENT AND PLAN OF 

ACTION TO IMPLEMENT THE INTERNATION¬ 
AL ENERGY PROGRAM 

Masting 

In accordance with section 252(c) 
(1)(AXi) of the Energy Policy and 
Conservation Act (Pub. L. 94-163), 
notice is hereby provided of a meeting 
of the Industry Working Party (IWP) 
to the International Energy Agency 
(IEA) to be held on May 16 and 17, 
1978, at the offices of Mobil Oil Corp., 
150 East 42d Street. New York. N.Y., 
beginning at 9:30 a.m. on May 16. 

Agenda 

1. Status of Standing Group on the 
Oil Market (SOM) and IWP activities 
and arrangements for future meetings. 

2. Purchases from other oil compa¬ 
nies—consideration of any points out¬ 
standing including the response on 
SOM’s question regarding the Chase 
Manhattan Bank submission. 

3. Discussion of the SOM proposal 
for additions to the historical financial 
reporting system including consider¬ 
ation of the draft response and prep¬ 
aration of documents relating to this 
question. 

4. Consideration of a response to 
SOM on the subject of publication of 
oil market data. 

As provided in section 252(c)(1) 
(A)(ii) of the Energy Policy and Con¬ 
servation Act. this meeting will not be 
open to the public. 

Issued in Washington, D.C., April 19. 
1978. 

William S. Heffelfinger, 
Director of Administration, 
Department of Energy. 

[FR Doc. 78-11148 Filed 4-24-78; 8:45 ami 


[ 6712 - 01 ] 

FEDERAL COMMUNICATIONS 
COMMISSION 

FM AND TV TRANSLATOR APPLICATIONS 
Availability for Precasting 

Adopted: April 7. 1978. 

Released: April 14. 1978. 

By the Chief. Broadcast Bureau. 

Notice is hereby given pursuant to 
sections 1.572(c) and 1.573(d) of the 
Commission’s Rules, that on May 25. 
1978, the TV and FM translator appli¬ 
cations listed in the attached appendix 
will be considered as ready and avail¬ 
able for processing. Pursuant to 
§§ 1.227(b)(1) and 1.519(b) of the Com¬ 
mission’s rules, an application, in 
order to be considered with any appli¬ 
cation appearing on the attached list 
or with any other application on file 


NOTICES 

by the close of business on May 24, 
1978, which involves a conflict necessi¬ 
tating a hearing with any application 
on this list, must be substantially com¬ 
plete and submitted for filing at the 
offices of the Commission in Washing¬ 
ton, D.C., by the close of business on 
May 24, 1978. The attention of pro¬ 
spective applicants is directed to the 
fact that some contemplated proposals 
may not be eligible for consideration 
with an application appearing in the 
attached appendix by reason of con¬ 
flicts between the listed applications 
and applications appearing in previous 
notices published pursuant to 
§ 1.573(d) of the Commission’s rules. 

The attention of any party in inter¬ 
est desiring to file pleadings concern¬ 
ing any pending TV and FM translator 
application, pursuant to section 
309(d)(1) or the Communications Act 
of 1934, as amended, is directed to 
§ 1.580(i) of the Commission’s rules for 
provisions governing the time for 
filing and other requirements relating 
to such pleadings. 

Federal Communications 

Commission, 

William J. Tricarico, 

Secretary . 

Correction 

The following entry appeared on the 
Public Notice (Mimeo No. 99018) re¬ 
leased April 4, 1978, listing translator 
applications which would be consid¬ 
ered as ready and available for pro¬ 
cessing on May 19, 1978. 

BPITV-6037 (new). Caliente, Nev., Lincoln 
County TV District No. 1. Req: Channel 
11. 198-204 MHz. 1 watt. Primary: KWU- 
TV, Henderson. Nev.The entry is correct¬ 
ed to read as follows: 

BPTTV-6037 (new), Caliente. Nev., Lincoln 
County TV District No. 1. Req: Channel 2, 
54-60 MHz. 1 watt. Primary: KVVU-TV. 
Henderson. Nev. 

VHF TV Translator Applications 

BPTTV-6055 (new). Silver Fork. Utah, Big 
Cottonwood Canyon Association. Req: 
Channel 13. 210-216 MHz, 1 watt. Prima- 
ry: K SL-STV, Salt Lake city. Utah. 
BPTTV-6056 (new), Laurel, Miss., Southern 
Television Corp. Req: Channel 4, 66-72 
MHz, 1 watt. Primary: WTOK-TV, Merid¬ 
ian. Miss. 

BPTTV-6057 (new), Laurel. Miss., Southern 
Television Corp. Req: Channel 6, 82-88 
MHz, 1 watt. Primary: WTOK-TV. Merid- 
ian. M iss. 

BPTTV-6058 (new). La Pine. Oreg., La Pine 
TV Corp., Req: Channel 2, 54-60 MHz, 10 
watts . Primary: KTVZ-TV, Bend. Oreg. 
BPTTV-6063 (new), McLeod and South 
Rural Area, Mont., Boulder TV Associ¬ 
ation. Req: Channel 10. 192-198 MHz, 10 
watts. Primary: KTVQ-TV, Billings, 
Mont . 

BPTTV-6064 (new). McLeod and South 
Rural Area, Mont., Boulder TV Associ¬ 
ation. Req: Channel 12, 204-210 MHz, 10 
watts. Primary: KULR-TV, Billings. Mont. 
BPTTV-6065 (K05FP), Ponderosa Basin, 
Calif., Ponderosa Basin Community Tele¬ 
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vision Association. Req: Change frequency 
t o Ch annel 6. 82-88 MHz. 

BPTTV-6066 (new). Snowflake, Show Low. 
PTnetop, Taylor. Clay Springs and Pine- 
dale. Ariz., Porter Mountain Antenna TV 
Association. Req: Channel 3. 60-66 MHz, 
10 watts. Primary: KUAT-TV. Tucson, 
Ariz. 

BPTTV-6067 (new). FTospect, Oreg., South¬ 
ern Oregon Education Co. Req: Channel 2, 
54-60 MHz, 10 watts. Primary: KSYS-TV, 
Medf ord. Oreg. 

BPTTV-6068 (new), Butte F'alls, Oreg.. 
Southern Oregon Education Co. Req: 
Channel 2. 54-60 MHz, 5 watts. Primary: 
KSYS-TV. Medford. Oreg. 

BPTTV-6069 (new), Williams (Greater Wil¬ 
liams Area), Oregon, Southern Oregon 
Education Co. Req: Channel 2, 54-60 MHz, 
5 watts. Primary: KSYS-TV. Medford, 
Oreg . 

BPTTV-6070 (new). Pinehurst. Oreg., 
Southern Oregon Education Co. Req: 

Channel 13. 210-216 MHz. 10 watts. Pri¬ 
mary: KSYS-TV. Medford, Oreg. 

BPTTV-6071 (new). Shady Cove, Oreg.. 
Southern Oregon Education Co. Req: 

Channel 13. 210-216 MHz. 5 watts. Prima- 
ry: K SYS-TV, Medford. Oreg. 

BPTTV-6072 (new). Cave Junction. Oreg. 

Southern Oregon Education Co. Req: 

Channel 13. 210-216 MHz, 5 watts. Prima- 
ry: K SYS-TV, Medford. Oreg. 

BPTTV-6073 (new), Ruch/Applegate, Oreg., 
Southern Oregon Education Co. Req: 

Channel 13, 210-216 MHz. 5 watts. Prima¬ 
ry: KSYS-TV. Medford, Oreg. 

BPTTV-6075 (new), St. John Plantation, 
Maine, town of St. John. Req: Channel 3, 
60-66 MHz, 1 watt. Primary: WAGM-TV, 
Presq ue Isle, Maine. 

BPTTV-6076 (new), Femdale, Mont., Swan 
HUl TV. Inc. Req: Channel 12. 204-210 
MHz. 5 watts. Primary: KPAX-TV, Mis¬ 
soula, Mont. 

BPTTV-6077 (K07HC), Sheridan. Wyo., 
Garryowen Corp. Req: Add Gillette and 
Surrounding Rural Areas. Wyoming to 
present principal community. 

UHF TV Translator Applications 

BP y TT-3542 (new), Cortez. Colo., Four 
States Television. Inc. Req: Channel 63, 
764-770 MHz. 100 watts. Primary: KIVA- 
TV, Farmington. N. Mex. 

BPTT-3569 (new). Desert Hot Springs, 
Calif., International Panorama TV, Inc, 
Req: Channel 60. 746-752 MHz. 100 watts. 
Primary: KTBN-TV, Fontana. Calif. 

BPTT-3571 (new). Thousand Oaks, Calif., 
International Panorama TV, Inc. Req: 
Channel 55. 716-722 MHz, 100 Watts. Pri¬ 
mary: KLXA-TV, Fontana, Calif. 

BPTT-3572 (new), Wasco, Oreg., Sherman 
County Intermediate Education District. 
Req: Channel 62, 758-764 MHz. 100 watts. 
Primary: KTVR-TV, LaGrande. Oreg. 

BPTT-3573 (new), Randolph and Woodruff, 
Utah. University of Utah. Req: Channel 
55, 716-722 MHz. 100 watts. Primary: 
KUED-TV, Salt Lake City. Utah. 

BPTT-3574 (new), Lake Town and Garden 
City, Utah, University of Utah. Req: 
Channel 63. 764-770 MHz, 100 watts. Pri¬ 
mary: KUED-TV. Salt Lake City. Utah. 

BPTT-3575 (new), Hobbs. N. Mex., Marsh 
Media of El Paso. Req: Channel 55, 716- 
722 MHz. 100 watts. Primary: KAVE-TV, 
Carl sbad. N. Mex. 

BPTT-3576 (new). Coos Bay, North Bend, 
and Coquilla, Oreg., State of Oregon 
acting by and through the State Board of 
Higher Education. Req: Channel 17, 488- 
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494 MHz, 1.000 watts. Primary: KOAP- 
TV, Portland. Oreg. 

BPTT-3577 (new). Grants Pass, Oreg.. State 
of Oregon acting by and through the 
State Board of Higher Education. Req: 
Channel 18, 494-800 MHz, 1,000 watts. Pri¬ 
mary: KOAP-TV, Portland, Oreg. 
BMPTT-997 (K69BO). Grand Portage, 
Minn., Channel 10, Inc. Req: change fre¬ 
quency to Channel 55, 716-722 MHz. 

[FR Doc. 78-10933 Piled 4-24-78; 8:45 am] 


[ 6712 - 01 ] 

FM BROADCAST APPLICATION READY AND 

AVAILABLE FOR PROCESSING PURSUANT 

TO SECTION 1.573(d) OF THE COMMIS¬ 
SION'S RULES 

Adopted: April 14, 1978. 

Released: April 20. 1978. 

By the Chief, Broadcast Bureau: 

Notice is hereby given, pursuant to 
§ 1.573(d) of the Commission’s Rules, 
that the FM broadcast application 
listed in the attached Appendix will be 
considered as ready and available for 
processing on May 22, 1978. since the 
listed application for Herkimer, New 
York, is timely filed and mutually ex¬ 
clusive with the earlier filed and cut¬ 
off application of WBVM Associates 
(Pile No. BPH-10,394), no other appli¬ 
cations which involve conflict with 
these applications may be filed. 
Rather, the purpose of this Notice is 
to establish a date by which the par¬ 
ties to the forthcoming comparative 
hearing may compute the deadlines 
for filing amendments as a matter of 
right under Section 1.522(aX2) of the 
Rules and pleadings to specify issues 
pursuant to Section 1.584. 

The attention of any party in inter¬ 
est desiring to file a petition to deny 
any listed application pursuant to Sec¬ 
tion 309(d)(1) of the communications 
Act of 1934, as amended, is directed to 
Section 1.580(i) of the Commission’s 
rules for provisions governing the time 
for filing and other requirements re¬ 
lating to such pleadings. 

Federal Communications 
Commission, 

William J. Tricarico, 

Secretary. 

Appendix 

BPH-10,465 (new), Herkimer, N.Y., WALY 
Enterprises, Inc. Req: 92.7 MHz; Channel 
No. 224A. ERP 3kW; HAAT: 300 feet. 

(PR Doc. 78-11175 Filed 4-24-78; 8:45 am] 


[ 6730 - 01 ] 

FEDERAL MARITIME COMMISSION 

AGREEMENTS FILED 

The Federal Maritime Commission 
hereby gives notice that the following 
agreements have been filed with the 
Commission for approval pursuant to 
section 15 of the Shipping Act, 1916, 


as amended (39 Stat. 733, 75 Stat. 763, 
46 U.S.C. 814). 

Interested parties may inspect and 
obtain a copy of each of the agree¬ 
ments and the justifications offered 
therefor at the Washington Office of 
the Federal Maritime Commission, 
1100 L Street NW.. Room 10218; or 
may inspect the agreements at the 
field offices located at New York, N.Y.; 
New Orleans, La.; San Francisco. 
Calif.; Chicago. Ill.; and San Juan, 
P.R. Interested parties may submit 
comments on each agreement, includ¬ 
ing requests for hearing, to the Secre¬ 
tary, Federal Maritime Commission, 
Washington, D.C. 20573, on or before 
May 15, 1978. Comments should in¬ 
clude facts and arguments concerning 
the approval, modification, or disap¬ 
proval of the proposed agreement. 
Comments shall discuss with particu¬ 
larity allegations that the agreement 
is unjustly discriminatory or unfair as 
between carriers, shippers, exporters, 
importers, or ports, or between export¬ 
ers from the United States and their 
foreign competitiors, or operates to 
the detriment of the commerce of the 
United States, or is contrary to the 
public interest, or is in violation of the 
Act. 

A copy of any comments should also 
be forwarded to the party filing the 
agreements and the statement should 
indicate that this has been done. 

Agreement No. 10329. 

Piling party: DennLs N. Barnes. Esq., 
Morgan. Lewis & Bock ins. Counselors at 
Law, 1800 M Street NW., Washinton, D.C. 
20036. 

Summary: Agreement No. 10329 is a space 
charter agreement between Toko Kaiun 
Kaisha, Ltd. (Toko), and Korea Line Corp. 
(KLC) whereby Toko will charter space, in¬ 
bound. aboard KLC vessels operating in the 
Korea and Japan/U.S. Gulf Coast ports 
trade. The principal commodities to be car¬ 
ried by the parties under the agreement will 
be iron and steel products, and plywood. 

Agreement No. T-3628. 

Piling party: Prank McRight. Esq., 
McRight. Sims. Rowe <Sc Bagwell, P.O. Box 
1024, Mobile, Ala. 36601. 

Summary: Agreement No. T-3628, be¬ 
tween certain members of the Pensacola 
Steamship Association, Inc. (PSA), is a 
funding agreement providing for the follow¬ 
ing assessments per long ton of cargo loaded 
or unloaded by the participating members: 

Classification A—Bulk cargo—not pack¬ 
aged and loaded without mark or count, 
$ 0 , 001 . 

Classification B—Containers, $0,300. 

Classification C—Metals and metal prod¬ 
ucts. exclusive of bulk cargo, of the type de¬ 
scribed in part 2 of the schedule 6 of sched¬ 
ule B of the “Statistical Classification of 
Domestic and Foreign Commodities Export¬ 
ed from the U.S." published by the U.S. De¬ 
partment of Commerce, $0,060. 

Classification D—General cargo not other¬ 
wise specifically provided for above. $0,150. 

The purpose of these assessments is to 
fund an obligation of the participating PSA 
members resulting from a settlement with 
Local 1988 of the International Longshore¬ 
men’s Association, AFL-CIO (ILA) prorid¬ 


ing for a one time payment of $45,714 to the 
administrator of the PSA-ILA vacation and 
holiday plan and trust for distribution to 
eligible employees. PSA has borrowed, on its 
members’ behalf, funds to enable it to make 
this payment instead of requiring each par¬ 
ticipant to make an immediate lump-sum 
payment. The assessments made under this 
agreement shall terminate when the 
amount paid by PSA is sufficient to pay the 
principal and all interest on the loan. 

Agreements Nos. T-3624 and T-3624-1. 

Piling party: Dwight Green, Traffic Con¬ 
sultant. Port of Palm Beach District, P.O. 
Box 9935. Riviera Beach, Fla. 33404. 

Summary: Agreement No. T-3624. be¬ 
tween the Port of Palm Beach District 
(port) and Kennelly <& Sisman Co. (K & S). 
provides for the port’s 2-year exclusive lease 
to K & S of certain premises at the Port of 
Palm Beach Terminal, city of Riviera 
Beach, Fla., to be used for warehouse space, 
for storage, and for office purposes. In addi¬ 
tion. K & S shall have the nonexclusive 
right to use the port’s lands and dock facili¬ 
ties for the loading and unloading of K & S’ 
vessels. As compensation. K Sc S shall pay 
the port the sum of $10,813.91 per year plus 
all applicable port tariff charges. 

By order of the Federal Maritime 
Commission. 

Dated: April 19, 1978. 

Francis C. Hurney, 
Secretary. 

(FR Doc.78-11092 Piled 4-24-78; 8:45 am] 


[ 6730 - 01 ] 

PETITIONS FILED 

The Federal Maritime Commission 
hereby gives notice that the following 
petition(s) have been filed with the 
Commission for approval pursuant to 
section 14b of the Shipping Act, 1916, 
as amended (75 Stat. 762, 46 U.S.C. 
813a). 

Interested parties may inspect and 
obtain a copy of the petition(s) and 
the justification(s) offered therefor at 
the Washington Office of the Federal 
Maritime Commission, 1100 L Street 
NW., Room 10218; or may inspect the 
petition(s) at the Field Offices located 
at New York, N.Y.; New Orleans, La.; 
San Francisco, Calif.; Chicago. Ill.; and 
San Juan, Puerto Rico. Interested par¬ 
ties may submit comments on the 
petition(s), including requests for 
hearing, to the Secretary, Federal 
Maritime Commission, Washington, 
D.C., 20573, on or before May 15. 1978. 
Comments should include facts and ar¬ 
guments concerning the approval, 
modification, or disapproval of the 
proposed petition(s). Comments shall 
discuss with particularity allegations 
that the petition is unjustly discrimi¬ 
natory or unfair as between carriers, 
shippers, exporters, importers, or 
ports, or between exporters from the 
United States and their foreign com¬ 
petitors, or operates to the detriment 
of the commerce of the United States, 
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or is contrary to the public interest, or 
is in violation of the Act. 

A copy of any comments should also 
be forwarded to the party filing the 
petition(s) and the statement should 
indicate that this has been done. 

Agreement No. 2846-DR-6. 

Piling Party: Stanley O. Sher, Esquire. 
Billig, Sher & Jones. P.C., Suite 300, 2033 K 
Street NW.. Washington. D.C. 20006. 

Summary: Essentially, Agreement 2846- 
DR-6 modifies the West Coast of Italy. Si¬ 
cilian and Adriatic Ports-North Atlantic 
Range Conference's (WINAC) form of ex¬ 
clusive patronage (dual rate) contract to 
permit continuation of the contract system 
with respect to those rates, charges, rules, 
or regulations which have been altered inde¬ 
pendently by any of the WINAC lines pur¬ 
suant to their right to do so as set forth in 
Article 2A of the WTNAC’s basic agreement. 
No. 2846 as amended. The "• • • freight 
rates of the Independently acting Carriers) 
will continue to be 15 percent below the 
noncontract rates of such Carriers), and 
the Merchant will continue to be bound by 
all the terms and provisions of this con¬ 
tract.'* 

By Order of the Federal Maritime 
Commission. 

Dated: April 20. 1978. 

Francis C. Hurney, 
Secretary . 

[FR Doc. 78-11179 Piled 4-24-78; 8:45 am) 


[ 6730 - 01 ] 

[Docket No. 78-10) 

UNION CAMP CORPORATION, ET AL 

Possible Violation of Sections 15, 16, 18, and 
44 of the Shipping Act, 1916, and Commis¬ 
sion General Order No. 4; Order of Investi¬ 
gation and Hearing 

The Department of Justice has com¬ 
menced an action in U.S. District 
Court for the Southern District of 
Georgia, Savannah Division (Civil 
Action No. C. V. 477-193) for recovery 
of civil penalties for alleged violations 
of the Shipping Act, 1916 (hereinafter 
"the Act”), and of Commission’s gen¬ 
eral order No. 4 (46 CFR 510.24). The 
action stemmed from activities in 1972, 
1973, and 1975 arising out of volume 
contracts negotiated between Union 
Camp Corp. and Open Bulk Carriers, 
Ltd. (hereinafter "Troll”, its trade 
name), for the carriage of linerboard 
and woodpulp from U.S. South Atlan¬ 
tic ports to ports in Europe. Major 
provisions of the contracts for 1972- 
1973 and 1975 were embodied in 
Troll’s tariff on file with the Commis¬ 
sion. That tariff also contained rates 
for lesser quantities of linerboard and 
woodpulp than those stemming from 
the volume contracts. 

The facts alleged in the District 
Court action are generally as follows. 
During the period between August 25, 
1972, and August 24, 1973, Union 
Camp on various occasions, could not 


meet the minimum quantities pre¬ 
scribed in the tariff, and in the 1972- 
1973 contract, to be eligible for the 
lower rate. Union Camp then solicited 
cargo from other shippers with the 
result of combining its own shipments 
of linerboard with those of Mead 
Corp. (hereinafter "Mead”), and Con¬ 
tinental Can Corp. (hereinafter "Con¬ 
tinental Can”) for purposed of obtain¬ 
ing lower ocean transportation rates. 
On most of these shipments, J. K. Eb- 
berwein, Inc. (hereinafter "Ebber- 
wein”), is noted as the ocean freight 
forwarder, and many of the pertinent 
bills of lading reflect "J. K. Ebber- 
wein, as agent” in the space reserved 
for the shipper's name. Moreover, Eb- 
berwein collected compensation from 
Troll on certain of these shipments 
without performing the prerequisite 
functions associated with soliciting or 
booking the cargo. Allegations have 
also been made that during 1975 Troll 
failed to collect and Union Camp re¬ 
fused to pay deficient tonnage penal¬ 
ties for failure to meet the minimum 
tonnage requirements set forth in 
Troll's tariff and in the contract. 

Settlement discussions were held 
with the various parties subsequent to 
the filing of the complaint and com¬ 
promise agreements were concluded 
with Troll, Mead, and Continental 
Can. During the course of settlement 
negotiations several issues were raised 
that, in our opinion, warrant consider¬ 
ation and resolution by this Commis¬ 
sion in its capacity as the agency with 
particular expertise in matters arising 
under the Act. Those issues include: 

1. Whether the language which ap¬ 
pears in 3rd, 4th, and 5th revised page 
6 of Troll’s tariff can be interpreted as 
authorizing various shippers to com¬ 
bine their cargo in order to take ad¬ 
vantage of the volume rate set forth 
therein: 

2. Whether, absent any specific 
tariff authorization, shippers may 
combine their cargo in order to take 
advantage of a volume rate; 

3. Whether Union Camp acted in the 
capacity of a non-vessel-operating 
common carrier by water by soliciting 
cargo from Mead and Continental Can 
and combining that cargo with its own 
to obtain lower freight rates although 
Union Camp may not have explicitly 
accepted liability for the shipments 
and may have received no compensa¬ 
tion other than its own reduced trans¬ 
portation costs; 

4. Whether the volume contracts be¬ 
tween Union Camp and Troll are sub¬ 
ject to section 15 of the Act and, if so, 
whether the filing requirements of 
that section were met by the filing of 
certain major provisions of those 
agreements in Troll’s tariff; 

5. Whether the confirmation of 
booking of the cargo in question by 
Ebberwein is sufficient to have ful¬ 
filled the requirements set forth in 


section 44 of the Act for the payment 
of compensation in view of the fact 
that Ebberwein may have neither so¬ 
licited nor booked the cargo; 

6. Whether the collection of compen¬ 
sation by Ebberwein was lawful under 
46 CFR 510.24, where only the nota¬ 
tion "J. K. Ebberwein, as agent” ap¬ 
peared in the space designated for the 
shipper’s name on the bill of lading; 

7. Whether the combination of cargo 
by Union Camp, Mead, and Continen¬ 
tal Can and the use of "J. K. Ebber- 
win, as agent” on certain of the perti¬ 
nent bills of lading constitutes an 
"unjust or unfair device or means” as 
that term is used in section 16 of the 
Act; 

8. Whether Union Camp’s agreement 
with Troll in 1975 to pay less than the 
penalties prescribed in Troll's tariff 
for deficient tonnage on particular 
shipments, even though various Union 
Camp shipments during 1975 failed to 
meet those minimum tonnage require¬ 
ments, constitutes and "unjust or 
unfair device or means” as that term is 
used in section 16 of the Act; 

9. Whether Union Camp’s failure to 
pay the tariff rate applicable to cer¬ 
tain shipments constitutes an "unjust 
or unfair device or means” as that 
term is used in section 16 of the Act; 

10. Whether other carriers, shippers, 
forwarders, terminal operators, or 
ports were competitively harmed by 
the alleged activities of the five defen¬ 
dants in the District Court action, and, 
if not, whether the absence of such 
competitive harm precludes a finding 
of violations of section 16. Initial para¬ 
graph, of the Act. 

The specific items of inquiry identi¬ 
fied above are not intended to limit 
the scope of the investigation institut¬ 
ed herein. Rather, they are merely the 
minimum level of inquiry required by 
the Commission. 

Therefore, it is ordered. That, pursu¬ 
ant to sections 15 and 22 of the Ship¬ 
ping Act, 1916, an investigation is 
hereby instituted in order to resolve 
the above mentioned issues, and, in ad¬ 
dition to, determine whether: 

(1) Union Camp violated section 16, 
initial paragraph, of the Act by enter¬ 
ing into agreements with Mead and 
Continental Can to consolidate the 
latter’s linerboard shipment with it’s 
own in order to take advantage of the 
volume rate; 

(2) Union Camp violated section 
18(b)(1) of the Act by acting as a non- 
vessel-operating common carrier by 
water by consolidating and shipping 
cargo for Mead and Continental Can 
without filing a tariff; 

(3) Union Camp violated section 
44(a) of the Act by acting as a freight 
forwarder by consolidating and ship¬ 
ping cargo for Mead and Continental 
Can without obtaining a freight for¬ 
warder license; 

(4) Ebberwein violated section 44(e) 
of the Act and 46 CFR 510.24(a) by re- 


FEDERAL REGISTER, VOL 43, NO. 80—TUESDAY, APRIL 25, 1978 











17540 


NOTICES 


ceiving freight forwarder compensa¬ 
tion when the basic services of solicita¬ 
tion, booking, or arranging space were 
not performed, and for shipments in 
which the notation ”J. K. Ebberwein, 
as agent” appeared in the space desig¬ 
nated for the shipper’s name on the 
bill of lading; 

(5) Ebberwein violated section 16, 
initial paragraph, of the Act by using 
or permitting the use of the name ”J. 
K. Ebberwein. as agent” on certain 
bills of lading as a device to conceal 
the combination of cargo by Union 
Camp, Mead, and Continental Can; 

(6) Union Camp violated section 16, 
initial paragraph, by agreeing with 
Troll in 1975 to pay less than the pen¬ 
alties prescribed in Troll’s tariff for 
deficient tonnage on particular ship¬ 
ments, even though various Union 
Camp shipments during 1975 failed to 
meet those minimum tonnage require¬ 
ments; 

(7) Union Camp violated section 16, 
initial paragraph, by failure to pay the 
tariff rates applicable to certain ship¬ 
ments in 1975; 

(8) Union Camp violated section 15 
of the Act by failing to file the volume 
rate contracts between Union Camp 
and Troll. 

It is further ordered. That Union 
Camp and Ebberwein are hereby 
named respondents in this proceeding. 

It is further ordered. That this pro¬ 
ceeding be referred to the Commis¬ 
sion’s Office of Administrative Law 
Judges for public hearing, and that 
hearing be held at a time and date to 
be determined by the presiding Ad¬ 
ministrative Law Judge, but not later 
than August 20, 1978; Provided, how¬ 
ever, That this investigation shall in¬ 
clude oral testimony and cross-exami¬ 
nation, in the discretion of the Presid¬ 
ing Officer, only upon a proper show¬ 
ing that there are genuine issues of 
material fact that cannot be resolved 
on the basis of sworn statements, affi¬ 
davits, depositions, or other docu¬ 
ments, or that the nature of the 
matter in issue is such that an oral 
hearing and cross-examination are 
necessary for the development of an 
adequate record; 

It is further ordered. That a copy of 
this order be served upon respondents 
and the Commission's Bureau of Hear¬ 
ing Counsel; that a copy be published 
in the Federal Register; 

It is further ordered. That this order 
shall become effective upon the Dis¬ 
trict Court’s entry of a stay of its pro¬ 
ceedings pending the Commission’s 
hearing and investigation. 

It is further ordered. That all per¬ 
sons (including individuals, corpora¬ 
tions, associations, firms, partnerships, 
and public bodies desiring to intervene 
in this proceeding) shall comply with 
rule 72 of the Commission’s rules of 
practice and procedure (46 CFR 
502.72). 


It is further ordered. That all future 
notices issued by or on behalf of the 
Commission in this proceeding, includ¬ 
ing notice of time and place of hearing 
or prehearing conference, shall be 
mailed directly to all parties of record. 

By the Commission. 

Francis C. Hurney, 
Secretary . 

CFR Doc. 78-11180 Filed 4-24-78; 8:45 am] 


[ 6210 - 01 ] 

FEDERAL RESERVE SYSTEM 
GREAT WISCONSIN CORP. 

Formation of Sank Holding Company 

Great Wisconsin Corp., Fond du Lac, 
Wis. has applied for the Board’s ap¬ 
proval under section 3(a)(1) of the 
Bank Holding Company Act (12 U.S.C. 
1842(a)(1)) to become a bank holding 
company by acquiring 80 per cent or 
more of the voting shares of Eldorado 
State Bank, Eldorado, Wis. The fac¬ 
tors that are considered in acting on 
the application are set forth in section 
3(c) of the Act (12 U.S.C. 1842(c)). 

The application may be inspected at 
the offices of the Board of Governors 
or at the Federal Reserve Bank of Chi¬ 
cago. Any person wishing to comment 
on the application should submit views 
in writing to the Reserve Bank, to be 
received not later than May 18, 1978. 

Board of Governors of the Federal 
Reserve System, April 19, 1978. 

Griffith L. Garwood, 
Deputy Secretary of the Board. 

CFR Doc.78-11138 Filed 4-24-78; 8:45 ami 


[ 6210 - 01 ] 

Acquitition of Bank 

Texas Commerce Bancshares, Inc., 
Houston, Tex., has applied for the 
Board’s approval under section 3(a)(3) 
of the Bank Holding Company Act (12 
U.S.C. 1842(a)(3)) to acquire 100 per¬ 
cent of the voting shares (less direc¬ 
tor’ qualifying shares) of Westview 
(Commerce Bank, National Association, 
Houston. Tex., a de novo bank. The 
factors that are considered in acting 
on the application are set forth in sec¬ 
tion 3(c) of the Act (12 U.S.C. 1842(c)). 

The application may be inspected at 
the offices of the Board of Governors 
or at the Federal Reserve Bank of 
Dallas. Any person wishing to com¬ 
ment on the application should submit 
views in writing to the Secretary, 
Board of Governors of the Federal Re¬ 
serve System, Washington, D.C. 20551, 
to be received not later than May 19. 
1978. 

Board of Governors of the Federal 
Reserve System, April 19,1978. 

Griffith L. Garwood, 
Deputy Secretary of the Board. 

CFR Doc. 78-11139 Filed 4-24-78; 8:45 ami 


[ 4110 - 88 ] 

DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Alchohol, Drug Abut*, and Mental Health 
Administration 

NATIONAL INSTITUTE OF MENTAL HEALTH 
Filing of Report 

A report prepared by the members 
of the Rape Prevention and Control 
Advisory Committee has been filed 
with the Library of Congress. Copies 
are available to the public for inspec¬ 
tion at the Library of Congress, Spe¬ 
cial Forms Reading Room, Main 
Building, and on weekdays between 9 
a.m. and 4:30 p.m., at the Department 
of Health, Education, and Welfare. 
Department Library, North Building. 
Room 1436, 330 Independence Avenue 
SW., Washington, D.C. 20201, tele¬ 
phone 202-245-6791. 

Dated: April 17, 1978. 

David F. Kefauver, 
Acting Administrator, Alcohol, 
Drug Abuse, and Mental 
Health Administration. 

CFR Doc. 78-10935 Filed 4-24-78; 8:45 am] 


[ 4110 - 86 ] 

Canter for Dilease Control 

IMMUNIZATION PRACTICES ADVISORY 
COMMITTEE 

Renewal 

Pursuant to the Federal Advisory 
Committee Act (Pub. L. 92-463), 5 
UJS.C., Appendix I, the Center for Dis¬ 
ease Control announces the renewal of 
the Immunization Practices Advisory 
Committee on April 1, 1978, by the 
Secretary of Health, Education, and 
Welfare, with concurrence by the Gen¬ 
eral Services Administration. 

Authority for this committee will 
expire April 1, 1980, unless the Secre¬ 
tary formally determines that continu¬ 
ance is in the public interest. 

Dated: April 18. 1978. 

William H. Foege, 
Director, 

Center for Disease Control 

CFR Doc. 78-11225 Filed 4-24-78; 8:45 ami 


[ 4110 - 03 ] 

Food and Drug Administration 

PANEL ON REVIEW OF BLOOO AND BLOOD 
DERIVATIVES 

Meeting 

AGENCY: Food and Drug Administra¬ 
tion. 

ACTION: Notice. 

SUMMARY: This notice announces a 
forthcoming meeting of a public advi- 
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sory committee of the Food and Drug 
Administration (FDA). This notice 
also sets forth a summary of the pro¬ 
cedures governing committee meetings 
and methods by which interested per¬ 
sons may participate in open public 
hearings conducted by the committees 

Committee name Date. time, and place 


and is issued under section 10(a) (1) 
and (2) of the Federal Advisory Com¬ 
mittee Act (Pub. L. 92-463, 86 Stat. 
770-776 (5 U.S.C. App. I)), and FDA 
regulations (21 CFR Part 14) relating 
to advisory committees. The following 
advisory committee meeting is an¬ 
nounced: 


Type of meeting and contact person 


Panel on Review of Blood May 12 and 13. 9 a.m. t Open public hearing May 12. 9 to 10 a^n.; open 
and Blood Derivatives. Room 115. Building committee discussion May 12. 10 a.m. to 5:30 
29. National Institutes pjn.; May 13. 8:30 a.m. to 2 p.m.; closed commit- 
of Health. 8800 tee deliberations May 13. 2 to 4 p.m.: Clay Sisk 

Rockville Pike. (HFB-5). 8800 Rockville Pike. Bethesda, Md. 

Bethesda, Md. 20014. 301-443-5455. 


General function of the committee. 
Reviews and evaluates the safety and 
effectiveness of biological products. 

Agenda—Open public hearing. Any 
interested persons may present data, 
information, or views, orally or in writ¬ 
ing, on issues pending before the com¬ 
mittee. 

Open committee discussion. Discus¬ 
sion of antivenins; cobra venom; 
Thrombin, bovine; donor immuniza¬ 
tion guidelines; hepatitis testing; Fi- 
brinolysin; editing of earlier state¬ 
ments on plasma fractionation, blood 
grouping, and blood bank products. 

Closed committee deliberations. 
Review of data submissions of produc¬ 
ers of blood diagnostic reagents. 
Thrombin. Fibrinolysin (human), 
cobra venom, hepatitis testing prod¬ 
ucts, and other plasma products. This 
portion of the meeting will be closed 
to permit discussion of trade secret 
manufacturing processes (5 U.S.C. 
552b(c)(4». 

Each public advisory committee 
meeting listed above may have as 
many as four separable portions: (1) 
An open public hearing, (2) an open 
committee discussion, (3) a closed pre¬ 
sentation of data, and (4) a closed 
committee deliberation. Every adviso¬ 
ry committee meeting shall have an 
open public hearing portion. Whether 
or not it also includes any of the other 
three portions will depend upon the 
specific meeting involved. The dates 
and times reserved for the separate 
portions of each committee meeting 
are listed above. 

The open public hearing portion of 
each meeting shall be at least 1 hour 
long unless public participation does 
not last that long. It is emphasized, 
however, that the 1 hour time limit 
for an open public hearing represents 
a minimum rather than a maximum 
time for public participation, and an 
open public hearing may last for what¬ 
ever longer period the committee 
chairman determines will facilitate the 
committee’s work. 

Meetings of advisory committees 
snail be conducted, insofar as is practi¬ 


cal. in accordance with the agenda 
published in this Federal Register 
notice. Changes in the agenda will be 
announced at the beginning of the 
open portion of a meeting. 

Any interested person who wishes to 
be assured of the right to make an 
oral presentation at the open public 
hearing portion of a meeting shall 
inform the contact person listed 
above, either orally or in writing, prior 
to the meeting. Any person attending 
the hearing who does not in advance 
of the meeting request an opportunity 
to speak will be allowed to make an 
oral presentation at the hearing’s con¬ 
clusion, if time permits, at the chair¬ 
man’s discretion. 

Persons interested in specific agenda 
items to be discussed in open session 
may ascertain from the contact person 
the approximate time of discussion. 

A list of committee members and 
summary minutes of meetings may be 
obtained from the Public Records and 
Documents Center (HFC-18), 5600 
Fishers Lane, Rockville. Md. 20857, be¬ 
tween the hours of 9 a.m. and 4 p.m., 
Monday through Friday. The FDA 
regulations relating to public advisory 
committees may be found in 21 CFR 
Part 14. 

The Commissioner, with the concur¬ 
rence of the Chief Counsel, has deter¬ 
mined for the reasons stated that 
those portions of the advisory commit¬ 
tee meetings so designated in this 
notice shall be closed. The Federal Ad¬ 
visory Committee Act (FACA), as 
amended by the Government in the 
Sunshine Act (Pub. L. 94-409), permit 
such closed advisory committee meet¬ 
ings in certain circumstances. Those 
portions of a meeting designated as 
closed, however, shall be closed for the 
shortest possible time, consistent with 
the intent of the cited statutes. 

The FACA, as amended, provides 
that a portion of a meeting may be 
closed where the matter for discussion 
involves a trade secret; commercial or 
financial information that is privileged 
or confidential; information of a per¬ 


sonal nature, disclosure of which 
would be a clearly unwarranted inva¬ 
sion of personal privacy; investigatory 
files compiled for law enforcement 
purposes; Information the premature 
disclosure of which would be likely to 
significantly frustrate implementation 
of a proposed agency action; and infor¬ 
mation in certain other instances not 
generally relevant to FDA matters. 

Examples of portions of FDA adviso¬ 
ry committee meetings that ordinarily 
may be closed, where necessary and in 
accordance with FACA criteria, in¬ 
clude the review, discussion, and evalu¬ 
ation of drafts of regulations or guide¬ 
lines or similar preexisting internal 
agency documents, but only if their 
premature disclosure is likely to sig¬ 
nificantly frustrate implementation of 
proposed agency action; review of 
trade secrets and confidential commer¬ 
cial or financial information submitted 
to the agency; consideration of mat¬ 
ters Involving investigatory files com¬ 
piled for law enforcement purposes; 
and review of matters, such as person¬ 
nel records or individual patient re- 
* cords, where disclosure would consti¬ 
tute a clearly unwarranted invasion of 
personal privacy. 

Examples of portions of FDA adviso¬ 
ry committee meetings that ordinarily 
shall not be closed include the review, 
discussion, and evaluation of general 
preclinical and clinical test protocols 
and procedures for a class of drugs or 
devices; consideration of labeling re¬ 
quirements for a class of marketed 
drugs or devices; review of data and in¬ 
formation on specific investigational 
or marketed drugs and devices that 
have previously been made public; pre¬ 
sentation of any other data or infor¬ 
mation that is not exempt from public 
disclosure pursuant to the FACA. as 
amended; and, notably, deliberative 
sessions to formulate advice and rec¬ 
ommendations to the agency on mat¬ 
ters that do not independently justify 
closing. 

Dated: April 18, 1978. 

Donald Kennedy, 
Commissioner of Food and Drugs. 

[FR Doc. 78-11093 Filed 4-24-78; 8:45 am] 


[ 4110 - 03 ] 

PANEL ON REVIEW OF DENTIFRICES AND 
DENTAL CARE AGENTS 

M«#ting Chang# 

AGENCY: Food and Drug Administra¬ 
tion. 

ACTION: Notice. 

SUMMARY: This document gives 
notice that the Panel on Review of 
Dentifrices and Dental Care Agents 
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telephone conference meeting an¬ 
nounced by a notice published in the 
Federal Register of April 21, 1978 (43 
FR —) for May 31. 1978 has been 
changed. The Panel will hold a regular 
committee meeting on May 31 and 
June 1, 1978, in Conference Room K, 
Parklawn Bldg., 5600 Fishers Lane, 
Rockville, Md. 20857, with the open 
public hearing starting at 9 a.m. on 
May 31, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Thomas D. DeCillis, Bureau of 
Drugs (HFD-510), Food and Drug 
Administration, Department of 
Health, Education, and Welfare, 
5600 Fishers Lane, Rockville, Md. 
20857,301-443-4960. 

Dated: April 19, 1978. 

William F. Randolph, 
Acting Associate Commissioner 
for Compliance . 

[FR Doc.78-11094 Filed 4-24-78: 8:45 ami 


[ 4110 - 03 ] 

ADVISORY COMMITTEE 
Meeting 

AGENCY: Food and Drug Administra¬ 
tion. 

ACTION: Notice. 

SUMMARY: This notice announces a 
forthcoming meeting of a public advi¬ 
sory committee of the Food and Drug 
Administration (FDA). This notice 
also sets forth a summary of the pro¬ 
cedures governing committee meetings 
and methods by which interested per¬ 
sons may participate in open public 
hearings conducted by the committees 
and is issued under section 10(a) (1) 
and (2) of the Federal Advisory Com¬ 
mittee Act (Pub. L. 92-463, 86 Stat. 
770-776 (5 U.S.C. App. I)), and FDA 
regulations (21 CFR Part 14) relating 
to advisory committees. The following 
advisory committee meeting is an¬ 
nounced: 


Committee name Date, time, and place Type of meeting and contact person 


Arthritis Advisory Commit- May 18 and 19. 9 a m., 
tee. Conference Room O. 

Parklawn Bldg.. 5600 
Fishers Lane. 
Rockville. Md. 


Open committee discussion May 18, 9 a.m. to 10 
a.m.; open public hearing May 18. 10 a.m. to 11 
a.m.; open committee discussion May 18. 11 a.m. 
to adjournment, May 19. 9 a.m. to 1 p.m.; closed 
committee deliberations May 19. 1 p.m. to 3 p.m.; 
John O. Harter, M.D. (HFD-150). 5600 Fishers 
Lane. Rockville. Md. 20857, 301-443-4260. 


General function of the committee. 
Reviews and evaluates available data 
concerning the safety and effective¬ 
ness of marketed and investigational 
prescription drugs for use in arthritic 
conditions. 

Agenda.—Open public hearing . Any 
interested persons may present data, 
information, or view's, orally or in writ¬ 
ing, on issues pending before the com¬ 
mittee. 

Open committee discussion. Discus¬ 
sion of the proposal for patient regis¬ 
try; subcommittee report on basis of 
approval for nonsteroidal anti-inflam¬ 
matory drugs; discussion of Penicilla¬ 
mine and Azathioprine for Rheuma- 
toidal Arthritis; and discussion of 
Topical Dimethyl Sulfoxide (DMSO) 
for Scleroderma. 

Closed committee deliberations. Dis¬ 
cussion of the current status of IND’s 
and NDA’s under review. This portion 
of the meeting will be closed to permit 
discussion of trade secret data (5 
U.S.C. 552b(c)(4)). 

Each public advisory committee 
meeting listed above may have as 
many as four separable portions: (1) 
An open public hearing, (2) an open 
committee discussion, (3) a closed pre¬ 
sentation of data, and (4) a closed 


committee deliberation. Every adviso¬ 
ry committee meeting shall have an 
open public hearing portion. Whether 
or not it also includes any of the other 
three portions will depend upon the 
specific meeting involved. The dates 
and times reserved for the separate 
portions of each committee meeting 
are listed above. 

The open public hearing portion of 
each meeting shall be at least 1-hour 
long unless public participation does 
not last that long. It is emphasized, 
however, that the 1-hour time limit 
for an open public hearing represents 
a minimum rather than a maximum 
time for public participation, and an 
open public hearing may last for what¬ 
ever longer period the committee 
chairman determines will facilitate the 
committee's work. 

Meetings of advisory committees 
shall be conducted, insofar as is practi¬ 
cal, in accordance with the agenda 
published in this Federal Register 
notice, changes in the agenda will be 
announced at the beginning of the 
open portion of a meeting. 

Any interested person who wishes to 
be assured of the right to make an 
oral presentation at the open public 


hearing portion of a meeting shall 
inform the contact person listed 
above, either orally or in writing, prior 
to the meeting. Any person attending 
the hearing who does not in advance 
of the meeting request an opportunity 
to speak will be allowed to make an 
oral presentation at the hearing’s con¬ 
clusion, if time permits, at the chair¬ 
man’s discretion. 

Persons interested in specific agenda 
items to be discussed in open session 
may ascertain from the contact person 
the approximate time of discussion. 

A list of committee members and 
summary minutes of meetings may be 
obtained from the Public Records and 
Documents Center (HFC-18), 5600 
Fishers Lane, Rockville, Md. 20857, be¬ 
tween the hours of 9 a.m. and 4 p.m., 
Monday through Friday. The FDA 
regulations relating to public advisory 
committees may be found in 21 CFR 
Part 14. 

The Commissioner, with the concur¬ 
rence of the Chief Counsel, has deter¬ 
mined for the reasons stated that 
those portions of the advisory commit¬ 
tee meetings so designated in this 
notice shall be closed. The Federal Ad¬ 
visory Committee Act (FACA). as 
amended by the Government in the 
Sunshine Act (Pub. L. 94-409), permits 
such closed advisory committee meet¬ 
ings in certain circumstances. Those 
portions of a meeting designated as 
closed, however, shall be closed for the 
shortest possible time, consistent with 
the intent of the cited statutes. 

The FACA, as amended, provides 
that a portion of a meeting may be 
closed where the matter for discussion 
involves a trade secret; commercial or 
financial information that is privileged 
or confidential; information of a per¬ 
sonal nature, disclosure of which 
would be a clearly unwarranted inva¬ 
sion of personal privacy; investigatory 
files compiled for law enforcement 
purposes; information the premature 
disclosure of which would be likely to 
significantly frustrate implementation 
of a proposed agency action; and infor¬ 
mation in certain other Instances not 
generally relevant to FDA matters. 

Examples of portions of FDA adviso¬ 
ry committee meetings that ordinarily 
may be closed, where necessary and in 
accordance with FACA criteria, in¬ 
clude the review, discussion, and evalu¬ 
ation of drafts of regulations or guide¬ 
lines or similar preexisting internal 
agency documents, but only if their 
premature disclosure is likely to sig¬ 
nificantly frustrate implementation of 
proposed agency action; review of 
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trade secrets and confidential commer¬ 
cial or financial information submitted 
to the agency; consideration of mat¬ 
ters involving investigatory files com¬ 
piled for law enforcement purposes; 
and review of matters, such as person¬ 
nel records or individual patient re¬ 
cords, where disclosure would consti¬ 
tute a clearly unwarranted invasion of 
personal privacy. 

Examples of portions of FDA adviso¬ 
ry committee meetings that ordinarily 
shall not be closed include the review, 
discussion, and evaluation of general 
preclinical and clinical test protocols 
and procedures for a class of drugs or 
devices; consideration of labeling re¬ 
quirements for a class of marketed 
drugs or devices; review of data and in¬ 
formation on specific investigational 
or marketed drugs and devices that 
have previously been made public; pre¬ 
sentation of any other data or infor¬ 
mation that is not exempt from public 
disclosure pursuant to the FACA, as 
amended; and, notably, deliberative 
sessions to formulate advice and rec¬ 
ommendations to the agency on mat¬ 
ters that do not independently justify 
closing. 

Dated: April 20. 1978. 

Donald Kennedy, 
Commissioner of Food and Drugs. 

[FR Doc. 78-11226 Filed 4-24-78; 8:45 ami 


[ 4110 - 12 ] 

Office of the Secretary 

BOARD OF ADVISORS TO THE FUND FOR THE 
IMPROVEMENT OF POSTSECONDARY EDU¬ 
CATION 

Meeting 

Notice is hereby given, pursuant to 
section 10(a)(2) of the Federal Adviso¬ 
ry Committee Act (Pub. L. 92-463), 
that the next meeting of the Board of 
Advisors to the Fund for the Improve¬ 
ment of Post-secondary Education will 
be held on May 4. 1978, at 5 p.m. 
through May 6, 1978, at 2:30 p.m. at 
the Belmont Conference Center, 6555 
Belmont Woods, Elkridge, Md. 

The Board of Advisors to the Fund 
was established to recommend to the 
Director of the Fund and the Assis¬ 
tant Secretary for Education priorities 
for funding and the approval or disap¬ 
proval of grants and contracts of a 
given kind or over a designated 
amount under section 404 of the Gen¬ 
eral Education Provisions Act. 

The meeting will not be open to the 
public. It will be for the sole purpose 
of reviewing and evaluating grant ap¬ 
plications submitted to the Fund 
U£der the Comprehensive Program. 
The meeting will involve discussion of 
project designs, personnel, and other 
information the disclosure of which 
^ould constitute a clearly unwarrant¬ 
ed invasion of personal privacy. It has 


therefore been determined that clos¬ 
ing this meeting is in accordance with 
5 U.S.C. 552b(c)(6) and the policies of 
the Federal Advisory Committee Act. 

r A summary of the proceeding of the 
meeting and a roster of members may 
be obtained from the Fund for the Im¬ 
provement of Post-secondary Educa¬ 
tion. 400 Maryland Avenue SW., Room 
3123, Washington. D.C. 20202, tele¬ 
phone 202-245-8091_ 

Signed at Washington, D.C., on April 
6. 1978. 

Ernest Bartell, 

Director , Fund for the Improve¬ 
ment of Postsecondary Educa¬ 
tion . 

[FR Doc. 78-11146 Filed 4-24-78; 8:45 am] 


[ 4310 - 84 ] 

DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 
CCA 4982] 

CALIFORNIA 

Proposed Withdrawal and Reservation of 
Lands; Correction 

April 17, 1978. 

In Federal Register Document No. 
78-9238, appearing on pages 14745 and 
14746 of the issue of April 7, 1978, the 
last sentence of the penultimate para¬ 
graph reads, "If the withdrawal is ap¬ 
proved by the Secretary, it will be for 
an indefinite period, and the lands will 
remain segregated/’ It is corrected to 
read, "If the withdrawal is approved 
by Congress, the land will be segregat¬ 
ed for 20 years as requested, or for 
such period of time as designated in 
the Act.” 

Joan B. Russel, 

Chief. Lands Section Branch of 
Lands and Minerals Oper¬ 
ations. 

fFR Doc. 78-11164 Filed 4-24-78; 8:45 am] 


[ 4310 - 70 ] 

Heritage Conservation and Recreation Service 

NATIONAL REGISTER OF HISTORIC PLACES 
Notification of Pending Nominations 

Nominations for the following prop¬ 
erties being considered for listing in 
the National Register were received by 
the Heritage Conservation and Re¬ 
creation Service before Apri l 14, 1978. 
Pursuant to § 60.13(a) of 36 CFR Part 
60, published in final form on January 
9, 1976, written comments concerning 
the significance of these properties 
under the National Register criteria 
for evaluation may be forwarded to 
the Keeper of the National Register. 
Office of Archeology and Historic 
Preservation, U.S. Department of the 
Interior, Washington, D.C. 20240. 


Written comments or a request for ad¬ 
ditional time to prepare comments 
should be submitted by May 5,1978. 

William J. Murtagh, 
Keeper of the National Register. 

ALASKA 

Nome Division 

Nome, McLain. Carrie. House. Belmont 
Point 

CALIFORNIA 

San Bernardino County 

Twentynine Palms. Indian Rock Art Site 

Solano County 

Benicia vicinity, SS Jeremiah O’Brien ( Li¬ 
berty Ship). E of Benicia at Suisun Bay 

IDAHO 

Ada County 

Boise, SL John’s Cathedral. 8th and Hays 
Sts. 

Blaine County 

Ketchum vicinity, Proctor Mountain Ski 
Lift. NE of Ketchum off ID 75 

Cassia County 

Albion, Swanger Hall. Albion State Normal 
School campus 

Elmore County 

Mountain Home, Mountain Home Carnegie 
Library, 180 S. 3rd St. E. 

Gooding County 

Hagerman, Roberts, Morris, Store, off U.S. 
30 

Idaho County 

Grangeville, Grangeville Savings and Trust, 
State and Main Sts. 

Jefferson County 

Roberts, SL Anthony’s Catholic Church, 1st 
and Teton Sts. 

Power County 

American Falls vicinity, Register Rock, W of 
American Falls on U.S. 30 

ILLINOIS 

Champaign County 

Champaign, Burnham Athenaeum, 306 W. 
Church St. 

DuPage County 

Clarendon Hills. Middaugh, Henry C., 
House, 66 Norfolk Ave. 

McLean County 

Bloomington. Benjamin, Ruben M„ House, 
510 E. Grove St. 

Bloomington. Hamilton, John M., House, 
502 S. Clayton St. 

Bloomington, Miller, George H., House, 405 
W. Market St. 

Sangamon County 

Springfield, Union Station, Madison 8t. be¬ 
tween 5th and 6th Sts. 
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Stephenson County 

Kent vicinity, Kellogg’s Grove (Blac/chawk 
Battlefield and Monument ) SE of Kent 

Will County 

Joliet, Rubens Rialto Square Theater , 102 N. 
Chicago St. 

INDIANA 

Monroe County 

Bloomington vicinity. Honey Creek School, 
NE of Bloomington on Low Gap Rd. 

MARYLAND 

Charles County 

Faulkner vicinity. Timber Neck Farm, SE of 
Faulkner. 

Montgomery County 

Rockville, Corby Estate, 10701 Rockville 
Pike. 

MINNESOTA 

Hennepin County 

Minneapolis, Foshay Tower, 821 Marquette 
Ave. 

Minneapolis. Little Sisters of the Poor Home 
for the Aged, 215 Broadway Ave. NE. 

Koochiching County 

Pell and vicinity. Me Kins try Mounds and 
Village Site, W of Pelland. 

Otter Tail County 

Pelican Rapids vicinity. Maplewood Site, E 
of Pelican Rapids. 

Rice County 

Northfield. Scriver Block Building, Bridge 
Sq. and Division St. 

Wabasha County 

Weaver. Weaver Mercantile Building, U.S. 
61 and MN 74. 

Washington County 

Cottage Grove vicinity. Schilling Archeologi¬ 
cal Distict, S of Cottage Grove 

OHIO 

Allen County 

Lima, MacDonell House, 632 W. Market St. 

Auglaize County 

Uniopolis vicinity. Rinehart, Hugh T., 
House, E of Uniopolis on OH 67. 

Delaware County 

Delaware vicinity. Limestone Vale, 3490 
Olentangy River Rd. 

Fairfield County 

Carroll vicinity. Bright, John, No. 1 Iron 
Bridge, 2 mi. (3.2 km) NE of Carroll on 
Havensport Rd. 

Franklin County 

Columbus, Jones, W. H.. Mansion, 731 E. 
Broad St. 

Hamilton County 

Cinclnnanti. Hoffner Historic District, 
bounded by Bluerock, Moline Ct.. Lang- 
land and Hamilton Aves. 

Cincinnati. Observatory Historic District, 
Observatory PI. 


Lake County 

Mentor. Garfield Library, 7300 Center St. 

Lorain County 

Amherst, Old Amherst Freight Depot, Frank¬ 
lin St. 

Avon Lake, Miller, Peter, House, 33740 Lake 
Rd. 

Lorain. Root, William H., House, 3535 E. 
Erie Ave. 

North Ridgeville. Cahoon, Samuel C., 
House, 38369 Center Ridge Rd. 

Sheffield. Garfield, Milton, House, 4921 De¬ 
troit Rd. 

Sheffield, Sheffield Village Hall, Detroit Rd. 

Mercer County 

Fort Recovery vicinity, Wallischeck Home¬ 
stead, N of Fort Recovery. 

Muskingum County 

Zanesville. SL James Episcopal Church, 155 
N. 6th St. 

Preble County 

Eaton, St Clair Street Bridge, St. Clair St. 
over Seven Mile Creek. 

Shelby County 

Anna, Anna Town Hall, Main St. 

Summit County 

West Richfield vicinity, Kirby. James, Mill, 
W of West Richfield off OH 303. 

Wood County 

Bowling Green. U.S. Post Office and North 
School, 305 N. Main and 304 N. Church St. 

RHODE ISLAND 

Kent County 

Nooseneck vicinity, Allen, Stephen, House, 
NW of Nooseneck on Sharp St. 

Newport County 

Jamestown vicinity. Windmill Hill Historic 
District N of Jamestown at Eldred Ave. 
and N. Main Rd. 

South Portsmouth vicinity. Lawton-Almy - 
Hall Farm, 559 Union St. 

Providence County 

Cranston vicinity, Potter-Remington House, 
W of Cranston on Natick Rd. 

Pawtucket. Pawtucket Congregational 
Church, 40 and 56 Walcott St. 

Washington County 

Lafayette, Lafayette Village, RI102. 

UTAH 

Sanpete County 

Ephraim. Anderson, Niels Ole, House, 306 S. 
100 East. 

Utah County 

Provo vicinity, Nunn Power Plant E of 
Provo on U.S. 189. 

VERMONT 

Franklin County 

Enosburg Falls, Enosburg Opera House, 31 
Depot St. 

WASHINGTON 

Clark County 


Vancouver. Hidden Houses, 100 and 110 W. 
13th St. 

Vancouver. House of Providence, 400 E. Ev¬ 
ergreen Blvd. 

King County 

Seattle, Pioneer Square-Skid Road District 
(Boundary revision). 

Pierce County 

Tacoma, Pacific Brewing and Malting Com¬ 
pany. S. 25th St. between C St. and Jeffer¬ 
son Ave. 

Thurston County 

Olympia. Me Cleary, Henry, House, 111 W. 
21st Ave. 

WEST VIRGINIA 

Greenbrier County 

Lewisburg. Lewisburg Historic District ir¬ 
regular pattern along U.S. 60 and U.S. 219. 

WISCONSIN 

Dane County 

Madison. Fess Hotel 123 E. Doty St. 

Rock County 

Milton. Grout Buildings, Janesville, High, 
and 3rd Sts.. Madison Ave., and SR M. 

CFR Doc. 78-10736 Filed 4-24-78; 8:45 ami 


[ 4310 - 09 ] 

Bureau of Reclamation 
[INT DES 78-12] 

MCGEE CREEK PROJECT, OKLA. 

Availability of Draft Environmental Impact 
Statement 

Pursuant to section 102(2)(C) of the 
National Environmental Policy Act of 
1969, the Department of the Interior 
has prepared a draft environmental 
statement for the McGee Creek Pro¬ 
ject, Okla. 

The environmental statement con¬ 
cerns a water supply to meet expand¬ 
ing municipal and industrial (M&I) 
water needs of Oklahoma City and 
parts of south-central Oklahoma. 
Flood control, fish and wildlife, and 
environmental enhancement are other 
project purposes. A 3,350-acre reser¬ 
voir will provide about 60,000 acre-feet 
of M&I water and 8,000 acre-feet will 
be released downstream to provide a 
continuous streamflow rate of 11 cubic 
feet per second. An 18.5-mile pipeline 
will connect the water supply to exist¬ 
ing facilities. The project will provide 
an 8,900-acre natural scenic recreation 
area and a 10,000-acre wildlife man¬ 
agement area. Water based recreation 
facilities will also be provided. Written 
comments may be submitted to the 
Regional Director on or before. 

Copies are available for inspection at 
the following locations: 

Office of Assistant to the Commissioner, 

Ecology. Room 7620. Bureau of Reclama¬ 
tion, Department of the Interior, Wash- 
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ington, D.C. 20240, telephone 202-343- 
4991. 

Division of Engineering Support, Technical 
Services Branch, E&R Center, Denver 
Federal Center. Denver. Colo. 80225, tele¬ 
phone 303-234-3022. 

Office of the Regional Director, Bureau of 
Reclamation, Herring Plaza, Box H-4377, 
Amarillo, Tex. 79101, telephone 806-376- 
2404. 

Oklahoma Planning Office, Bureau of Rec¬ 
lamation, P.O. Box 495, Oklahoma City, 
Okla. 71301, telephone 405-231-4515. 
Oklahoma County Library System, 131 
NW., Third Street, Oklahoma City. Okla. 
73102. 

City of Atoka Library. 200 South Minneso¬ 
ta, Atoka, Okla. 74525. 

East Central Oklahoma State University Li¬ 
brary, Ada, Okla. 74820. 

University of Oklahoma’s Library, Norman, 
Okla. 73019. 

Southeastern Oklahoma State University 
Library, Durant, Okla. 74701. 

Single copies of the draft statement 
may be obtained on request to the 
Commissioner of Reclamation, Re¬ 
gional Director, or Albuquerque Plan¬ 
ning Officer. Please refer to the state¬ 
ment number above. 

Dated: April 20. 1978. 

Larky E. Meierotto, 
Deputy Assistant 
Secretary of the Interior. 
[FR Doc. 78-11169 Filed 4-24-78; 8:45 am] 


[4410-01] 

DEPARTMENT OF JUSTICE 

Drug Enforcement Administration 
[Docket No. 77-301 
JOHN W. WHITENIGHT 
Hearing 

Notice is hereby given that on Octo¬ 
ber 19, 1977, the Drug Enforcement 
Administration, Department of Jus¬ 
tice, issued to John W. Whitenight, D. 
O., Dauphin, Pa., an order to show 
cause as to why his DEA certificate of 
registration, AW2505761, should not 
be revoked. 

Thirty days having elapsed since the 
said order to show cause was received 
by the respondent, and written re¬ 
quest for a hearing having been filed 
with the Drug Enforcement Adminis¬ 
tration. notice is hereby given that a 
hearing in this matter will be held 
commencing at 10 a.m. on Tuesday, 
May 16, 1978, in the Hearing Room, 
Room 1210, Drug Enforcement Admin¬ 
istration, 1405 I Street. NW.. Washing¬ 
ton. D.C. 

Dated: April 19, 1978. 

Peter B. Bensinger, 
Administrator , Drug 
Enforcement Administration. 

CFR Doc. 78-11149 Filed 4-24-78; 8:45 ami 


[4410-18] 

Law Enforcement Assistance Administration 

NATIONAL MINORITY ADVISORY COUNCIL 
ON CRIMINAL JUSTICE 

Hearing 

This is to provide notice of a hearing 
of the National Minority Advisory 
Council on Criminal Justice 
(NMACCJ). 

The National Minority Advisory 
Council will hold a hearing on May 15 
and 16, 1978. The hearing will be held 
at the Ramada Inn, Sioux Palls, S. 
Dak. The hearing is scheduled to run 
from 12 noon until 6 p.m. on the 15th 
and from 9 a.m. until 2 p.m. on the 
16th. The two sessions will be public 
hearings with discussion centering on 
the methodology to be utilized in ac¬ 
complishing the national needs assess¬ 
ment of minorities and their relation¬ 
ship with the criminal justice system, 
with particular emphasis on Native 
Americans. 

Anyone wishing to provde the Coun¬ 
cil with information or to provide tes¬ 
timony should contact Mr. Prank de la 
Pe, Project Monitor, 633 Indiana 
Avenue NW., Washington, D.C. 20531, 
telephone number: 202-376-3868. 

Jay A. Brozost, 
Attorney-Advisor, 
Office of General Counsel 

[FR Doc. 78-11165 Filed 4-24-78; 8:45 ami 


[4510-24] 

DEPARTMENT OF LABOR 

Bureau of Labor Statistics 

BUSINESS RESEARCH ADVISORY COUNCIL 
Mooting 

The regular spring meeting of the 
Business Research Advisory Council 
will be held at 9:30 a.m.. May 10, 1978, 
at the New Department of Labor 
Building, 200 Constitution Avenue 
NW., Washington, D.C., Room S-5215 
(A. B, <$c C). The agenda for the meet¬ 
ing is as follows: 

1. Chairman’s opening remarks. 

2. Commissioner’s remarks. 

3. Presentation of Federal statistics reor¬ 
ganization—Dr. James T. Bonnen. 

4. Committee reports: (a) Manpower and 
employment; (b) occupational safety and 
health; (c) productivity and technology; (d) 
foreign labor and trade; (e) wages and indus¬ 
trial relations; (f) consumer and wholesale 
prices. 

5. Other business. 

This meeting is open to the public. It 
is suggested that persons planning to 
attend this meeting as observers con¬ 
tact Kenneth G. Van Auken, Execu¬ 
tive Secretary, Business Research Ad¬ 
visory Council of area code 202-523- 
1559. 


Signed at Washington, D.C., this 
19th day on April 1978. 

Julius Shiskin, 
Commissioner of 
Labor Statistics. 
[FR Doc. 78-11203 Filed 4-24-78; 8:45 ami 


[4510-24] 

BUSINESS RESEARCH ADVISORY COUNCIL'S 

COMMITTEE ON CONSUMER AND WHOLE¬ 
SALE PRICES 

Meeting 

The BRAC Committee on Consumer 
and Wholesale Prices will meet at 1:30 
p.m., May 9. 1978, at the General Ac¬ 
counting Office Building, 441 G Street 
NW., Room 4454, Washington, D.C. 
The agenda for the meeting is as fol¬ 
lows: 

1. Brief review of status of fiscal 1979 
price budget. 

2. Program reviews: (a) CPI; (b) WPA; and 
(c) family budgets. 

3. Report on cost-of-living project. 

This meeting is open to the public. It 
is suggested that persons planning to 
attend this meeting as observers con¬ 
tact Kenneth G. Van Auken, Execu¬ 
tive Secretary. Business Research Ad¬ 
visory Council, on area code 202-523- 
1559. 

Signed at Washington, D.C„ this 
19th day of April 1978. 

Julius Shiskin, 
Commissioner of 
Labor Statistics. 

[FR Doc. 78-11205 Filed 4-24-78; 8:45 ami 


[4510-24] 

2BUSINESS RESEARCH ADVISORY COUNCIL'S 

COMMITTEE ON WAGES AND INDUSTRIAL 

RELATIONS 

Moating 

The BRAC Committee on Wages 
and Industrial Relations will meet at 
9:30 a.m., May 9, 1978, at the General 
Accounting Office Building in Room 
4454, 441 G STREET NW.. Washing¬ 
ton, D.C. The agenda for the meeting 
is as follows: 

1. Work in progress. Review of work com¬ 
pleted and begun since last meeting. 

2. Studies required for legislative action: 
(a) Fair Labor Standards Act; (b) Service 
Contracts ACT; (c) Federal Pay Comparabil¬ 
ity ACT. 

3. Review of the coal situation: Mr. Wil¬ 
liam Habgood, Director, Mediation Services, 
Federal Mediation and Conciliation Ser¬ 
vices. will discuss the mediation role. 

4. Long-run program review: Report on 
progress of subcommittee. 

This meeting is open to the public. It 
is suggested that persons planning to 
attend this meeting as observers con- 
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tact Kenneth G. Van Auken, Execu¬ 
tive Secretary. Business Research Ad¬ 
visory Council, on area code 202-523- 
1559. 

Signed at Washington, D.C., this 
19th day of April 1978. 

Julius Shiskin, 
Commissioner of 
Labor Statistics. 

CFR Doc. 78-11204 Filed 4-24-78; 8:45 am] 


[ 4510 - 43 ] 

Min* Safety and Health Administration 

SECTION 103(f) OF THE FEDERAL MINE 
SAFETY AND HEALTH ACT OF 1977 

Interpretative Bulletin 

The Interpretative Bulletin pub¬ 
lished below contains a statement of 
certain interpretations of section 
103(f) of the Federal Mine Safety and 
Health Act of 1977 (Pub. L. 91-173 as 
amended by Pub. L. 95-164) made by 
the Department and implemented on 
March 9, 1978, the effective date of 
the Act, and provides an explanation 
of the interpretations. 

The Department of Labor is respon¬ 
sible for interpreting and applying the 
statutes which it administers. Inter¬ 
pretation and application of these 
statutes to particular situations is a 
continuous daily activity. Publication 
of all interpretative positions taken by 
the Department is obviously impossi¬ 
ble, but from time-to-time the Depart¬ 
ment has found it extremely useful as 
a means of informing the public in 
general, and interested segments of 
the public in particular, to publish In¬ 
terpretative Bulletins or other materi¬ 
als setting forth the Department’s 
general interpretative positions on 
particular provisions of certain stat¬ 
utes. 

Section 103(f) of the Act provides 
rights to miners and their representa¬ 
tives in connection with their partici¬ 
pation in inspections made by Mine 
Safety and Health Administration 
(NSHA) inspectors. 

It must be emphasized that this In¬ 
terpretative Bulletin is not intended to 
address every conceivable issue that 
could arise in connection with section 
103(f) or every conceivable factual sit¬ 
uation which could occur. Rather, it 
deals with certain situations and appli¬ 
cations which are of sufficient impor¬ 
tance and immediacy to warrant publi¬ 
cation of an Interpretative Bulletin. 

Interpretative Bulletin 

INTRODUCTORY STATEMENT 

The Federal Mine Safety and Health 
Act of 1977 (Pub. L. 91-173, as amend¬ 
ed by Pub. L. 95-164, November 9, 
1977) (hereinafter referred to as the 
Act) is a Federal statute designed to 
achieve safer and more healthful con¬ 


ditions in the nation’s mines. Effective 
implementation of the Act and 
achievement of its goals depend in 
large part upon the active but orderly 
participation of miners at every level 
of safety and health activity. There¬ 
fore, under the Act, miners and repre¬ 
sentatives of miners are afforded a 
wide range of substantive and proce¬ 
dural rights. 

Section 103(f) provides an opportu¬ 
nity for the miners, through their rep¬ 
resentatives, to accompany inspectors 
during the physical inspection of a 
mine, for the purpose of aiding such 
inspection, and to participate in pre- 
or post-inspection conferences held at 
the mine. As the Senate Committee on 
Human Resources stated, “If our na¬ 
tional mine safety and health program 
is to be truly effective, miners will 
have to play an active part in the en¬ 
forcement of the Act.” S. Rep. No. 95- 
181, 95th Cong., 1st Scss., at 35 (1977). 
Several important purposes are served 
by affording representatives of miners 
the opportunity to accompany Mine 
Safety and Health Administration 
(MSHA) inspectors. Participation by 
miners* representatives will enhance 
miner safety and health awareness 
and contribute to greater understand¬ 
ing by miners of the safety and health 
requirements of the Act. In addition, 
participation in the inspection process 
by representatives of miners will di¬ 
rectly aid the inspection itself by pro¬ 
viding information through individ¬ 
uals familiar with day-to-day condi¬ 
tions at the mine site. 

PURPOSE OF THIS INTERPRETATIVE 
BULLETIN 

The purpose of this Bulletin is to 
make public certain interpretations of 
section 103(f) of the Act, which will 
guide the Secretary of Labor in the 
performance of his duties thereunder 
unless and until otherwise directed by 
authoritative decisions of the Federal 
Mine Safety and Health Review Com¬ 
mission (Commission), or of the 
courts, or until the Secretary con¬ 
cludes, upon reexamination of an in¬ 
terpretation, that modification is ap¬ 
propriate. 

TEXT OF SECTION 103(f) OF THE ACT 

Section 103(f) provides: 

Subject to regulations Issued by the Secre¬ 
tary, a representative of the operator and a 
representative authorized by his miners 
shall be given an opportunity to accompany 
the Secretary or his authorized representa¬ 
tive during the physical Inspection of any 
coal or other mine made pursuant to the 
provisions of subsection (a), for the purpose 
of aiding such inspection and to participate 
in pre- or post-inspection conferences held 
at the mine. Where there is no authorized 
miner representative, the Secretary or his 
authorized representative shall consult with 
a reasonable number of miners concerning 
matters of health and safety in such mine. 
Such representative of miners who is also 


an employee of the operator shall suffer no 
loss of pay during the period of his partici¬ 
pation in the inspection made under this 
subsection. To the extent that the Secretary 
or authorized representative of the Secre¬ 
tary determines that more than one repre¬ 
sentative from each party would further aid 
the Inspection, he can permit each party to 
have an equal number of such additional 
representatives. However, only one such 
representative of miners who is an employee 
of the operator shall be entitled to suffer no 
loss of pay during the period of such partici¬ 
pation under the provisions of this subsec¬ 
tion. Compliance with this subsection shall 
not be a jurisdictional prerequisite to the 
enforcement of any provision of this Act. 

SCOPE 

This Bulletin deals with the follow¬ 
ing subject areas: 

(1) Relationship of participation 
right to inspections and discretion of 
inspectors in particular factual situa¬ 
tions; 

(2) Enforcement of participation 
rights; 

(3) Types of activities giving rise to 
participation rights under section 
103(f); 

(4) Activities which do not give rise 
to participation rights; 

(5) Protection against loss of pay 
during participation. 

RELATIONSHIP OF PARTICIPATION RIGHT 

TO inspection: discretion of 

AUTHORIZED REPRESENTATIVES. 

Considerable discretion must be 
vested in inspectors in dealing with 
the different situations that can occur 
during an inspection. While every rea¬ 
sonable effort will be made in a given 
situation to provide opportunity for 
full participation in an inspection by a 
representative of miners, it must be 
borne in mind that the inspection 
itself always takes precedence. The in¬ 
spector's primary duty is to carry out 
a thorough, detailed, and orderly in¬ 
spection. The inspector cannot allow 
inordinate delays in commencing or 
conducting an inspection because of 
the unavailability of or confusion sur¬ 
rounding the identification or selec¬ 
tion of a representative of miners. 
Where necessary in order to assure a 
proper inspection, the inspector may 
limi t the number of representatives of 
the operator and miners participating 
in an inspection. The inspector can 
also require individuals asserting con¬ 
flicting claims regarding their status 
as representatives of miners to recon¬ 
cile their differences among them¬ 
selves and to select a representative. If 
there is inordinate delay, or if the par¬ 
ties cannot resolve conflicting claims, 
the inspector is not required to resolve 
the conflict for the miners and may 
proceed with the inspection without 
the presence of a representative. 

ENFORCING PARTICIPATION RIGHTS 

Section 103(f) explicity provides that 
a representative authorized by the 
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miners shall be given an opportunity 
to accompany the inspector, and such 
representative is to suffer no loss of 
pay during the period of such partici¬ 
pation. An operator’s refusal to allow 
participation by a representative of 
miners, or an actual withholding of 
pay for the time so spent, are viola¬ 
tions of the Act which the operator is 
subject to citation and penalty under 
sections 104 and 105 of the Act. 

In addition, failure to abate such 
violations subjects an operator to addi¬ 
tional civil penalties for each day 
during which the failure to abate con¬ 
tinues. (section 110(b).) Under circum¬ 
stances where an operator refused to 
allow participation by a representative 
of miners, each day thereafter during 
which an inspector is carrying out ac¬ 
tivities covered by section 103(f) will 
be considered a day during which the 
failure to correct a violaltion contin¬ 
ues. for purposes of proposing addi¬ 
tional civil penalties. When an opera¬ 
tor refuses to compensate a represen¬ 
tative of miners who is an employee of 
the operator at the mine and who has 
participated in an inspection, each day 
after the actual withholding of com¬ 
pensation will be deeded subject to 
proposed additional civil penalties. 

It should be noted that section 
104(b) of the Act provides for issuance 
of withdrawal orders if an inspector 
finds that a violation described in a ci¬ 
tation has not been abated. Pursuant 
to the requirements of section 104(b), 
orders under that provision will be 
issued in cases where there has been a 
failure to abate violations of section 
103(f). However, actual withdrawal of 
miners will not ordinarily occur in 
cases arising under section 103(f), be¬ 
cause section 104(b) also requires the 
inspector to determine the extent of 
the area of the mine affected by the 
violation. In most cases, the area(s) of 
the mine affected by an operator’s re¬ 
fusal to permit participation or to 
compensate the representative(s) 
under section 103(f) would be a matter 
of conjecture and could not be deter¬ 
mined sufficient specificity. However, 
cases may arise where a particular 
condition or situation, in the opinion 
of the inspector, cannot be adequately 
evaluated in the absence of a represen¬ 
tative of miners. In such cases, the 
area affected by a refusal to permit 
participation could be determined, and 
Physical withdrawal of miners in the 
affected area would be directed in the 
order. 

The right to accompany an inspector 
u ithout loss of compensation is also an 
activity protected by section 105(c) of 
the Act. which prohibits discrimina¬ 
tion. Section 105(c)(1) provides, in per¬ 
tinent part: 

No person shall discharge or in any 
manner discriminate against ... or other- 
wise interfere with the exercise of the statu¬ 
ary rights of any miner ... in any coal or 


other mine subject to this Act 
because ... of the exercise by such 
miner ... on behalf of himself or others of 
any statutory right afforded by this Act. 
(emphasis added) 

In discussing this provision, the 
Senate Committee stated: 

The Committee intends that the scope of 
the protected activities be broadly interpret¬ 
ed by the Secretary and intends it to 
include . . . the participation in mine in¬ 
spections under [section 103(f)] . . . . 
Senate Report at 35. 

A refusal by an operator to comply 
with the requirements of section 
103(f) is an act which “interferes” 
with the exercise of statutory rights. 
Accordingly, the provisions of section 
105(c) apply to discrimination or inter¬ 
ference with the participation right, 
and a miner who believes that section 
103(f) has been violated may file a dis¬ 
crimination complaint pursuant to sec¬ 
tion 105(c). Information regarding the 
filing of discrimination complaints is 
available at the nearest MSHA office. 

TYPES OF ACTIVITIES GIVING RISE TO 
PARTICIPATION RIGHTS. 

Section 103(f) provides a representa¬ 
tive of miners with participation 
rights “during the physical inspection 
of any coal or other mine made pursu¬ 
ant to the provisions of subsection (a) 
[of section 103], for the purpose of 
aiding such inspection . . . .” (empha¬ 
sis added). 

Section 103(a) provides, in pertinent 
part: 

Authorized representatives of the 
Secretary . . . shall make frequent inspec¬ 
tions and investigations in coal or other 
mines each year for the purpose of (1) ob¬ 
taining, utilizing, and disseminating infor¬ 
mation relating to health and safety condi¬ 
tions, the causes of accidents, and the 
causes of diseases and physical Impairments 
originating in such mines. (2) gathering in¬ 
formation with respect to mandatory health 
or safety standards, (3) determining wheth¬ 
er an imminent danger exists, and (4) deter¬ 
mining whether there is compliance with 
the mandatory health or safety standards 
or with any citation, order, or decision 
issued under this title or other requirements 
of this Act .... In carrying out the re¬ 
quirements of clauses (3) and (4) of this sub¬ 
section, the Secretary shall make inspec¬ 
tions of each underground coal or other 
mine in its entirety at least four times a 
year, and of each surface coal or other mine 
in its entirety at least two times a year .... 
(emphasis added) 

An inspection is made “pursuant to” 
section 103(a) If it is made for one of 
the purposes enumerated above. The 
inclusion of a statutory minimum 
number of inspections at each mine is 
no more than an additional require¬ 
ment, clearly directed to the Secre¬ 
tary, which does not affect the partici¬ 
pation right. 

The types of activities which give 
rise to the participation right under 
section 103(f) are numerous, but not 


unlimited. Section 103(f) does not nec¬ 
essarily apply to every situation in 
which a representative of the Secre¬ 
tary is present at a mine. Rather, sec¬ 
tion 103(f) contemplates activities 
where the inspector is present for pur¬ 
poses of physically observing or moni¬ 
toring safety and health conditions as 
part of a direct enforcement activity. 
This is indicated by the text of section 
103(f) itself, which refers to “physical 
inspection” where the presence of 
miners’ representatives will “aid” the 
inspection. 

In practice, MSHA makes several 
types of section 103(a) inspections. 
Many of these inspections, more spe¬ 
cifically, are for purposes of section 
103(a)(3) and (4). MSHA makes what 
have come to be called “regular inspec¬ 
tions” which are the inspections of 
each mine “in its entirety” required as 
a statutory minimum under section 
103(a). In the larger mines, “regular 
inspections” take a period ranging 
from several days to more than a 
month, depending on the size and type 
of mine. In such a case, the “inspec¬ 
tion” is an activity which occurs over 
an extended period of time, and it 
sometimes requires more than one in¬ 
spector. 

MSHA also makes what have come 
to be called “spot inspections.” These 
inspections are likewise made for pur¬ 
poses of determining if an imminent 
danger or a violation exists, and, for 
many mines, they are made frequent¬ 
ly. They are made for a variety of pur¬ 
poses, including electrical examina¬ 
tions, health examination, ventilation 
examinations, roof control examina¬ 
tions, and other purposes. Often they 
are made by inspector specialists who 
specialize in one particular type of 
health or safety problem such as respi¬ 
rable dust, ventilation control, or elec¬ 
trical standards. The “spot inspec¬ 
tion,” unlike the “regular inspection,” 
is an activity that ordinarily can be 
completed in a single day. 

In addition to such inspections, 
MSHA makes other inspections that 
are conducted for purposes of deter¬ 
mining whether there is an imminent 
danger or violation at the mine. For 
example, MSHA makes inspections in 
response to requests from miners or 
their representatives. (Section 103(g).) 
It makes statutory “spot inspections” 
at especially hazardous mines, includ¬ 
ing mines where methane or other 
gases are liberated in specified quanti¬ 
ties. (Section 103(i).) MSHA also 
makes inspections in conjunction with 
investigations of accidents to deter¬ 
mine the causes of an accident and 
whether the accident resulted from 
violations of standards or the Act. 

Because they are carried out for the 
purpose of determining if an imminent 
danger or a violation exists, the types 
of inspections described above are 
clearly conducted “pursuant to” sec- 
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tion 103(a). The Inspector is present at 
the mine to physically observe or mon¬ 
itor safety and health conditions as 
part of a direct safety and health en¬ 
forcement activity. 

In summary, section 103(f) applies to 
the following types of activities: 

(1) "Regular inspections.” 

(2) The various kinds of "spot inspec¬ 
tions.” 

(3) Inspections conducted at the request 
or miners of miners’ representatives. 

(4) Inspections at especially hazardous 
mines, including mines liberating excessive 
amounts of explosive gases, 

(5) Inspections made in conjunction with 
accident investigations. 

It must be emphasized that MSHA 
carries out a wide range of activities at 
minesites. The administrative classifi¬ 
cation of a particular activity as an 
“inspection" does not necessarily con¬ 
trol the applicability of section 103(f). 
While the list summarized above is 
generally inclusive of activities giving 
rise to section 103(f) rights, unusual 
factual situations may arise which re¬ 
quire resolutions on a case-by-case 
basis. The general rule will be that the 
participation right under section 
103(f) arise when: (1) an inspection is 
made for the purposes set forth in sec¬ 
tion 103(a), and (2) the inspector is 
present at the mine to physically ob¬ 
serve or monitor safety and health 
conditions as part of direct safety and 
health enforcement activity. 

It should be noted further that cir¬ 
cumstances may arise in which the 
purposes of section 103(f) are served 
by having different individuals serve 
as the representative of miners at dif¬ 
ferent times or phases of the inspec¬ 
tion activity. For example, during an 
inspection of a mine in its entirety, di¬ 
verse operations such as extraction, 
milling, and construction may be in¬ 
spected. There may be different repre¬ 
sentatives of the miners who are most 
familiar with the areas and who 
should accompany the inspector 
during inspection of those areas. Ac¬ 
cordingly, it must be emphasized that 
nothing in section 103(f) or this Bulle¬ 
tin requires that the same individual 
serve as the representative of miners 
throughout the course of a particular 
inspection activity. 

ACTIVITIES NOT GIVING RISE TO 

PARTICIPATION RIGHT UNDER SECTION 

103(f) 

As previously indicated, there are oc¬ 
casions when purposes not directly re¬ 
lated to enforcement activities. For ex¬ 
ample, a representative of the Secre¬ 
tary from the Office of Technical Sup¬ 
port may be present to carry out tech¬ 
nical consultation activities pursuant 
to section 52 of the Act. Other such 
activities include demonstration of 
prototype equipment, the providing of 
education and training services, activi¬ 
ties in conjunction with health and 


safety research, or general informa¬ 
tion-gathering. In addition, a represen¬ 
tative of the Secretary may also be 
present at a mine to carry out investi¬ 
gations relating to variances under 
§ 101(c) of the Act. (Special provision 
is made in § 101(c) for the representa¬ 
tive of miners to be furnished notice 
and afforded an opportunity for party 
status in variance proceedings.) 

In these types of activities, while 
there may sometimes be a need to 
physically observe or monitor certain 
conditions or practices, this aspect of 
the overall primary activity is inciden¬ 
tal to other purposes. Although en¬ 
forcement action could result from 
certain of these activities, the relation¬ 
ship of the activities to enforcement of 
safety and health requirements is indi¬ 
rect, or the activity is being carried 
out in accordance with other duties 
under the Act. The continuing pres¬ 
ence of a representative of miners in 
all phases of these activities would not 
necessarily aid the activity. 

A clear distinction between “phys¬ 
ical inspection" and other activities 
cannot always be maintained. Some¬ 
times. a representative or representa¬ 
tives of the Secretary may be present 
for several purposes at a mine. For ex¬ 
ample, investigation of a‘discrimina¬ 
tion complaint made under section 
105(c) could also involve, be conducted 
concurrently with, or result in inspec¬ 
tion activity for direct safety and 
health enforcement. Also, to the 
extent that investigation into criminal 
liability forms a discrete or identifi¬ 
able phase of an activity or may be 
conducted separately, participation 
rights under section 103(f) would not 
arise, because of the special nature of 
the activity. 

In summary, section 103(f) is not 
generally deemed to apply to: 

(1) Technical consultations, 

(2) Demonstration of prototype equip¬ 
ment, 

(3) Education and training services, 

(4) Safety and health research. 

(5) General Information-gathering, 

(6) Investigations into criminal liability, 
insofar as such activities comprise a discrete 
activity. 

(7) Investigations of discrimination com¬ 
plaints, 

(8) Investigations and other activities pur¬ 
suant to a petition for variance. 

<9> Field certification of permissible equip¬ 
ment. 

Again, it must be emphasized that 
MSHA carries out a wide range of ac¬ 
tivities at minesites. The administra¬ 
tive classification of a particular activ¬ 
ity as an “inspection" does not neces¬ 
sarily control the applicability of sec¬ 
tion 103(f). While the list summarized 
above is generally inclusive of activi¬ 
ties which do not give rise to section 
103(f) rights, unusual or unforeseen 
situations may arise requiring resolu¬ 
tion on a case-by-case basis. Further¬ 
more, MSHA may develop new pro¬ 


grams or innovations in present ap¬ 
proaches and techniques. But under 
any circumstances, it should be noted 
that even during the course of MSHA 
activities which would not ordinarily 
give rise to section 103(f) rights, a rep¬ 
resentative of the Secretary may de¬ 
termine that an enforcement inspec¬ 
tion is warranted, and a so-called “reg¬ 
ular" or “spot" inspection may result, 
giving rise to a right of participation 
by miners’ representatives. 

Finally, it must also be emphasized 
that, while the section 103(f) right to 
accompany an inspector does not 
always arise, miners and their repre¬ 
sentatives remain protected against re¬ 
prisals or discrimination in any form 
because of cooperation with the repre¬ 
sentative of the Secretary who is con¬ 
ducting activities at the mine. 

PROTECTION AGAINST LOSS OP PAY DURING 

participation: general 

In addition to providing the repre¬ 
sentative of the miners with the right 
to accompany the inspector. Congress 
guaranteed that the representative 
would suffer no loss of pay for the 
time during which the representative 
exercises this right. Thus, the right to 
accompany the inspector and the right 
to compensation for the time spent ex¬ 
ercising this right stand together. Oth¬ 
erwise, if the representative of the 
miners suffered a loss of pay because 
of accompanying the inspector, the 
representative of miners would be 
placed in the situation of having to 
elect to sustain an economic loss in 
order to exercise a valuable statutory 
right. The Senate Committee recog¬ 
nized that it would be ineffective to 
provide the participation right with 
out the right to suffer no loss of com¬ 
pensation for the time spent exercis¬ 
ing this right when it said that: 

To encourage such miner participation it is 
the Committee's intention that the miner 
who participates in such inspection and con¬ 
ferences be fully compensated by the opera¬ 
tor Jor time thus spent. Senate Report at 28. 

As a remedial provision, whose fun¬ 
damental purpose is to encourage par¬ 
ticipation by miners in inspections 
through their representatives, section 
103(f) must be construed in a manner 
which accomplishes this purpose. See 
International Union, United Mine 
Workers of America v. Kleppe, 532 F. 
2d 1403 (D.C. Cir.), cert, denied sub 
nom. Bituminous Coal Operators 
Assru , /nc. v. Kleppe, 429 U.S. 858 
(1976); Freeman Coal Mining Compa¬ 
ny v. Interior Board of Mine Oper¬ 
ations Appeals, 504 F. 2d 741 (7th Cir. 
1974); Reliable Coal Corp. v. Morton, 
478 F. 2d 257 (4th Cir. 1973). 

SCOPE OF PROTECTION AGAINST LOSS OF 
PAY 

As a general matter, the protection 
against loss of pay during participa- 
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tion in inspections is as broad as the 
participation right itself. As indicated 
previously, when section 103(f) refers 
to inspections conducted “pursuant 
to" section 103(a), “pursuant to" ap¬ 
plies to the inspections conducted for 
purposes of section 103(a) (l)-(4). The 
participation right, and the right to 
suffer no loss of pay. is not limited to 
the statutory minimum number of in¬ 
spections required to be carried out 
annually by the Secretary. 

LIMITATION ON PROTECTION AGAINST 
LOSS OF PAY 

The general rule established by sec¬ 
tion 103(f) is that the participation 
right gives rise to a corresponding pro¬ 
tection against loss of pay. “(A) repre¬ 
sentative authorized by his miners 
shall be given an opportunity to 
accompany • • • Such representative 
of miners • • • shall suffer no loss of 
pay." 

The only limitation on this general 
rule is found in section 103(f) itself, 
and must be viewed in the context in 
which it appears. The limiting lan¬ 
guage occurs toward the end of section 
103(f), to wit: 

To the extent that the Secretary or autho¬ 
rized representative of the Secretary deter¬ 
mines that more than one representative 
from each party would further aid the in¬ 
spection, he can permit each party to have 
an equal number of such additional repre¬ 
sentatives. However, only one such represen¬ 
tative of miners who is an employee of the 
operator shall be entitled to suffer no loss 
of pay during the period of such participa¬ 
tion under the provisions of this 
subsection • • • (italic added) 

This limitation—“one such represen¬ 
tative"—directly follows a provision 
authorizing an inspector to allow more 
than one representative of miners to 
accompany him. The limitation is 
linked directly to the preceding sen¬ 
tence by the word “However," and af¬ 
fects only that sentence. Thus, where 
there is a single inspector, that inspec¬ 
tor may allow more than one represen¬ 
tative of miners to accompany him— 


however, only one such representative 
is entitled to suffer no loss of pay. 

In situations where there is a single 
inspector on the mine property, the 
limit on the protection against loss of 
compensation is clear. Under this par¬ 
ticular provision, a single inspector 
may, in his discretion, allow more than 
one representative of miners to accom¬ 
pany the inspection, but only one of 
those representatives of miners is enti¬ 
tled to suffer no loss of pay. This type 
of situation can arise, for example, 
where there are several unions at a 
given minesite. 

However, there are also occasions 
when there is more than one inspector 
at a mine, such as when the mine is so 
large that it is necessary to send sever¬ 
al inspectors in order to most effec¬ 
tively or efficiently conduct inspection 
activity. Inspectors may also arrive to 
conduct special “spot inspections" at a 
mine where a “regular inspection" of 
the mine is already in progress. There 
are also situations when several in¬ 
spectors are dispatched to a mine at 
which there are special safety and 
health problems needing concentrated 
attention. Where more than one in¬ 
spector is on the mine property at the 
same time, the inspectors frequently 
go to different areas of the mine, and 
for all practical purposes, they could 
be inspecting different mines. 

Under such circumstances, if repre¬ 
sentatives of miners are accompanying 
each inspector, one such representa¬ 
tive accompanying each inspector is 
protected against loss of pay. If, re¬ 
gardless of the number of inspectors 
engaged in inspection activity at a 
mine, one and only one representative 
of miners were protected against loss 
of pay, an anomaly would result in 
that the decision to send several in¬ 
spectors, rather than a single inspec¬ 
tor, to a mine would adversely impact 
the protection against loss of pay, 
thereby eroding the participation 
right itself. The manner in which in¬ 
spectors were assigned would thus de¬ 
termine the scope of a statutory right. 


In addition, as previously indicated, 
the occasions when several inspectors 
are at a mine frequently include in¬ 
spections of larger mines or mines 
with special problems requiring con¬ 
centrated attention. It is precisely in 
those mines that participation by 
miners’ representatives will ordinarily 
be most helpful. Moreover, the total 
time required to complete an inspec¬ 
tion of a mine would be shorter if 
more inspectors are involved and they 
are inspecting different areas of the 
mine. Thus, on such occasions, the 
total outlay in wages necessary to pro¬ 
tect representatives of miners against 
loss of pay would be approximately 
the same, whether there is a single in¬ 
spector accompanied by a single paid 
representative of miners for a longer 
period of time or several inspectors 
each accompanied by a paid represen¬ 
tative of miners for a proportionately 
shorter period of time. 

However, in situations where there 
are several inspectors who are pro¬ 
ceeding together as a group on inspec¬ 
tion activity, the limitation on loss of 
pay would apply. Qnly one representa¬ 
tive accompanying the single group of 
inspectors would be entitled to suffer 
no loss of pay. 

It should be noted that section 
103(f) simply sets forth certain basic 
statutory participation rights of 
miners’ representatives in inspection 
activity. Nothing in section 103(f) op¬ 
erates to reduce additional rights aris¬ 
ing pursuant to existing agreements 
between mine operators and their em- 
loyees, nor does section 103(f) pre¬ 
clude voluntary agreements between 
operators and employees to extend 
rights beyond those afforded by the 
Act. 

Dated: April 19. 1978. 

Robert B. Lagather, 
Assistant Secretary, Mine 

Safety and Health Administration. 

[FR Doc. 78-11206 Filed 4-24-78; 8:48 am) 
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NOTICES 


[ 4510 - 28 ] 

DEPARTMENT OF LABOR 

Office of the Secretory 

[TA-W-2687] 

A.F.T. MOTOR FREIGHT, INC 

Negative Determination Regarding Eligibility 

To Apply for Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-2687: investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in section 222 of the Act. 

The investigation was initiated on 
December 1, 1977, in response to a 
worker petition received on November 
23, 1977, which was filed on behalf of 
workers and former workers engaged 
in transportation operations at A.F.T. 
Motor Freight, Inc., Conshohocken, 
Pa. 

The notice of investigation was pub¬ 
lished in the Federal Register on De¬ 
cember 16. 1977 (42 FR 63485). No 
public hearing was requested and none 
was held. 

The information upon which the de¬ 
termination was made was obtained 
principally from officials of A.F.T. 
Motor Freight, Inc., and Department 
files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance, each of the group eligibility 
requirements of section 222 of the Act 
must be met. The Department has de¬ 
termined that services are not “arti¬ 
cles” within the meaning of section 
222 of the Act, and that independent 
firms for which the subject firm pro¬ 
vides services cannot be considered to 
be the “workers’ firm.” 

The Departments’s investigation re¬ 
vealed that A.F.T. Motor Freight. Inc. 
is a trucking company that transport¬ 
ed steel products for the Alan Wood 
Steel Co. A.F.T. Motor Freight, Inc. is 
not owned or controlled by the Alan 
Wood Steel Co. and is not involved in 
the production of any product(s). 

A.F.T. Motor Freight, Inc. ceased 
transportation operations on Septem¬ 
ber 12, 1977, when the Alan Wood 
Steel Co. closed down. All employees 
of A.F.T. Motor Freight, Inc. were en¬ 


gaged exclusively in transportation op¬ 
erations, and were given the opportu¬ 
nity to work elsewhere when the com¬ 
pany closed. 

A.F.T. Motor Freight, Inc. does not 
produce an article within the meaning 
of section 222(3) of the Act and this 
Department has already determined 
that the performance of services are 
not covered by the adjustment assis¬ 
tance program; see Notice of Determi¬ 
nation in Pan American World Air¬ 
ways, Inc. (TA-W-153, 40 FR 54639). 
A.F.T. Motor Freight. Inc. performed 
a service; transportation operations. 
The only question in this case is 
whether any customers of A.F.T. 
Motor Freight. Inc. i.e., firms which 
produce an article, namely steel, and 
for whom the service is provided, can 
be considered the “workers’ firm.” See 
Notice of Determination in Nu-Car 
Driveway , Inc. (TA-W-393, 41 FR 
12749). 

No customer of the A.F.T. Motor 
Freight, Inc. nor the subject firm is fi¬ 
nancially, corporately, or otherwise in¬ 
volved in the business of the other. 
The workers on whose behalf this pe¬ 
tition was filed were hired and paid by 
the subject to the control of A.F.T. 
Motor Freight, Inc. personnel only. All 
employment benefits which they 
enjoy are provided and maintained by 
A.T.F. Motor Freight. Inc. 

Conclusion 

After careful review, I determine 
that workers of A.F.T. Motor Freight 
Inc., Conshohocken, Pa. are denied el- 
gibility to apply for adjustment assis¬ 
tance under Title II. Chapter 2 of the 
Trade Act of 1974. 

Signed at Washington. D.C. this 
14th day of April 1978. 

Harry J. Gilman, 
Acting Director, Office of 
Foreign Economic Research 

[FR Doc. 78-11061 Filed 4-24-78; 8:45 am) 


[ 4510 - 28 ] 

INVESTIGATIONS REGARDING CERTIFICA¬ 
TIONS OF ELIGIBILITY TO APPLY FOR 
WORKER ADJUSTMENT ASSISTANCE 

Petitions have been filed with the 
Secretary of Labor under section 
221(a) of the Trade Act of 1974 (“the 
Act”) and are identified in the appen¬ 


dix to this notice. Upon receipt of 
these petitions, the Director of the 
. Office of Trade Adjustment Assis¬ 
tance, Bureau of International Labor 
Affairs, has instituted investigations 
pursuant to section 221(a) of the Act 
and 29 CFR 90.12. 

The purpose of each of the investi¬ 
gations is to determine whether abso¬ 
lute or relative increases of imports of 
articles like or directly competitive 
with articles produced by the workers’ 
firm or an appropriate subdivision 
thereof have contributed importantly 
to an absolute decline in sales or pro¬ 
duction, or both, of such firm or subdi¬ 
vision and to the actual or threatened 
total or partial separation of a signifi¬ 
cant number or proportion of the 
workers of such firm or subdivision. 

Petitioners meeting these eligibility 
requirements will be certified as eligi¬ 
ble to apply for adjustment assistance 
under Title II, Chapter 2, of the Act in 
accordance with t he provisions of Sub- 
part B of 29 CFR Part 90. The investi¬ 
gations will further relate, as appro¬ 
priate, to the determination of the 
date on which total or partial separa¬ 
tions began or threatened to begin and 
the subdivision of the firm involved. 

Pursuant to 29 CFR 90.13, the peti¬ 
tioners or any other persons showing a 
substantial interest in the subject 
matter of the investigations may re¬ 
quest a public hearing, provided such 
request is filed in writing with the Di¬ 
rector, Office of Trade Adjustment As¬ 
sistance, at the address shown below, 
not later than May 5,1978. 

Interested persons are invited to 
submit written comments regarding 
the subject matter of the investiga¬ 
tions to the Director, Office of Trade 
Adjustment Assistance, at the address 
shown below, not later than May 5. 
1978. 

The petitions filed in this case are 
available for inspection at the Office 
of the Director, Office of Trade Ad¬ 
justment Assistance, Bureau of Inter¬ 
national Labor Affairs, U.S. Depart¬ 
ment of Labor, 200 Constitution 
Avenue NW.. Washington. D.C. 20210. 

Signed at Washington, D.C. this 6th 
day of April 1978. 

Harold A. Bratt, 
Acting Director ; Office of 
Trade Adjustment Assistance. 
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Appendix 


Location 

Date received 

Date of 
petition 

Petition No. 

Brackenridge. Pa -- 


Mar. 21. 1978 

TA-W-3.473 

West Leechburgh. Pa—. .do........~~.. 

.do. 

TA-W-3,474 

Marion, Ala... 

.. .do_ 

..do. . . 

TA-W-3.475 

Brooklyn. N.Y _ 

_Mar. 30. 1978 

Mar. 17 1978 

TA-W-3.476 

Lindenhurst. N.Y - 

_ Mar. 27. 1978 

Mar. 22. 1978 

TA-W-3.477 

Ephrata. Pa __ 

_ Mar. 7, 1978 

Mar. 2.1978 

TA-W-3,478 

New York. N.Y _ 

_ Mar. 27. 1978 

Mar. 23. 1978 

TA-W-3.479 


.-...do ._ 




Mar. 24. 1978 

Mar. 20. 1978 

TA-W-3.480 

Xitp^ln Miss . 

. Mar. 30, 1978 

.dO......,r,,TTT, 

TA-W-3,481 

Canton. Ohio .. 

_ Mar. 27. 1978 

Mar. 22. 1978 

TA-W-3,482 

Newburgh. N.Y _ 

_ -....do - 

Mar. 21. 1978 

TA-W-3,483 


Petitioner: Union/workers or 
former workers of— 


Allegheny-Ludlum Steel 
Corp. (USWA). 

Do-- 

Bi Flex Marion, Inc. 
(ILOWU). 

Cardone & Baker Shoe Inc. 
(United Shoe Workers of 
America). 

Copa Coats. Inc. (workers).... 
Alvin J. Eckhart Co. (compa¬ 
ny). 

Evy Footwear Co.. Inc. (com¬ 
pany). 

Jarmel Fabrics. Inc. (compa¬ 
ny). 


Co. of Mississippi. Inc. 

(URW). 

Spun Steel Co. (UAW) 


Articles produced 


Stainless steel sheet and plate, high speed and tool steel. 

Stainless steel strip and coll tool steel and selection steel. 
Bras and girdles. 

Women's shoes. 


Ladies' coats. 

Cutting of trees and finishing the logs into various sizes of 
lumber. 

Selling of ladies* shoes and boots produced by Altoona 
8hoe Co.. Inc., and Fairfoot Shoe Co.. Inc. 


Double knit polyester fabrics. 
Automobile and truck tires. 


Spun steel automotive pulleys. 
Women's rainwear. 


[ 4510 - 28 ] 

INVESTIGATIONS REGARDING CERTIFICA¬ 
TIONS OF ELIGIBILITY TO APPLY FOR 
WORKER ADJUSTMENT ASSISTANCE 

Petitions have been filed with the 
Secretary of Labor under section 
221(a) of the Trade Act of 1974 (“the 
Act”) and are identified in the appen¬ 
dix to this notice. Upon receipt of 
these petitions, the Director of the 
Office of Trade Adjustment Assis¬ 
tance, Bureau of International Labor 
Affairs, has instituted investigations 
pursuant to section 221(a) of the Act 
and 29 CFR 90.12. 

The purpose of each of the investi¬ 
gations is to determine whether abso¬ 
lute or relative increases of imports of 
articles like or directly competitive 
with articles produced by the workers* 
firm or an appropriate subdivision 
thereof have contributed importantly 


CFR Doc. 78-11058 Filed 4-24-78; 8:45 am] 


to an absolute decline in sales or pro¬ 
duction, or both, of such firm or subdi¬ 
vision and to the actual or threatened 
total or partial separation of a signifi¬ 
cant number or proportion of the 
workers of such firm or subdivision. 

Petitioners meeting these eligibility 
requirements will be certified as eligi¬ 
ble to apply for adjustment assistance 
under Title II, Chapter 2, of the Act in 
accordance with the provisions of Sub¬ 
part B of 29 CFR Part 90. The investi¬ 
gations will further relate, as appro¬ 
priate, to the determination of the 
date on which total or partial separa¬ 
tions began or threatened to begin and 
the subdivision of the firm involved. 

Pursuant to 29 CFR 90.13, the peti¬ 
tioners or any other persons showing a 
substantial interest in the subject 
matter of the invesigations may re¬ 
quest a public hearing, provided such 
Appendix 


request is filed in writing with the Di¬ 
rector, Office of Trade Adjustment As¬ 
sistance, at the address shown below, 
not later than May 5, 1978. 

Interested persons are invited to 
submit written comments regarding 
the subject matter of the investiga¬ 
tions to the Director, Office of Trade 
Adjustment Assistance, at the address 
shown below, not later than May 5. 
1978. 

The petitions filed in this case are 
available for inspection at the Office 
of the Director, Office of Trade Ad¬ 
justment Assistance, Bureau of Inter¬ 
national Labor Affairs, U.S. Depart¬ 
ment of Labor. 200 Constitution 
Avenue NW.. Washington, D.C. 20210. 

Signed at Washington, D.C. this 
30th day of March 1978. 

Marvin M. Fooks, 
Director , Office of 
Trade Adj\istment Assistance. 


Petitioner Union/workers or Location 

former workers of— 


Date received Date of Petition No. 
petition 


Articles produced 


Alpha Handbag Corp (work- New York. N.Y_Mar. 20.1978 

era). 

Sangamo Weston. Inc. (In- SprtngfleW.nl_ Mar. 21.1978 

tematlonal Union United 
Automobile. Aerospace 
and Agricultural Imple¬ 
ment Workers of America). 


F 8c A Fashions (ILOWU). Long Branch. N J _ Feb. 24. 1978 

Hy-Oaln de Puerto Rico, Humaco. PM ___ Mar. 13. 1978 

Inc. (workers). 

Imperial Reading Corp., La- LaFollctte. Term...do...._ 

FoUette Shirt Division 

(USWA). 


Interlake, Inc. (USWA)- Chicago. Ill_Mar. 10.1978 

National Apparel Industries New York. N.Y___ Mar. 21.1978 

(workers). 

Parker-Hannifln Corp.. Lexington. rey r .. .....do............... 

Parker Seal Division 
(UAW). 

Raincraft Corp. (workers)..... Farmlngdale. N.Y_ do_ 

Reidbord Bros. Co. (workers) Buckhannon. W.Va_do_ 

Joe Zinc Co.. Zinc Smelt- Monaco. Pa..... Mar. 13.1978 

Ing Division (USWA). 

Stylish Sportswear Co.. Inc. New York. N.Y__Mar. 21.1978 

(company). 

T ^USWA) 0rP ’ Shuron plant Tam P a - __do_ 

Corp - Metals Hot Springs. Ark-Mar. 22. 1978 

Division (USWA). 

c ? at Co. (workers) Bayshore. N.Y_ Mar. 18.1978 

5*™*?**?! Manufoctur- New York. N. Y__ Mar. 21.1978 

ing Industries (workers). 


Feb. 24. 1978 
Mar. 14.1978 


Feb. 21. 1978 
Mar. 8. 1978 

Feb. 8. 1978 


Mar. 7.1978 
Mar. 17. 1978 

Mar. 20. 1978 


Mar. 17. 1978 
Mar. 16. 1978 
Mar. 10. 1978 

Mar. 17. 1978 

Mar. 20. 1978 

.....do_ 

Mar. 3. 1978 
Mar. 17, 1978 


TA-W-3.445 Ladies' handbags. 

TA-W-3,446 Electrical measuring meters, transformers, and data re¬ 
cording equipment. 


TA-W -3.447 Children's coats. 

TA-W-3,448 Citizen band radios, base stations, mobile sets, hand-held 
units, and mobile antennas. 

TA-W-3,449 Men's dress shirts. 


TA-W-3.450 Molten Iron. 

TA-W-4.451 Selling of raincoats manufactured by Raincraft Corp. 

TA-W-3.462 Lathe cuts used to seal liquids on various types of equip¬ 
ment. 


TA-W-3,453 Men'8 raincoats. 

TA-W-3,454 Men’s slacks. 

TA-W-3,455 Mining of zinc metal and zinc oxide. 

TA-W-3,456 Ladles’ sportswear such as slacks, tops, and shorts. 

TA-W-3,457 Opthomic lenses. 

TA-W-3.458 Mining and processing of vanadium ore. 

TA-W-3.459 Ladies' coats and raincoats. 

TA-W-3,480 Selling of raincoats produced by Raincraft Corp. 


[FR Doc. 78-11059 Filed 4-24-78; 8:45 am] 
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NOTICES 


[ 4510 - 28 ] 

INVESTIGATIONS REGARDING CERTIFICA¬ 
TIONS OF ELIGIBILITY TO APPLY FOR 
WORKER ADJUSTMENT ASSISTANCE 

Petitions have been filed with the 
Secretary of Labor under section 
221(a) of the Trade Act of 1974 (“the 
Act") and are identified in the appen¬ 
dix to this notice. Upon receipt of 
these petitions, the Director of the 
Office of Trade Adjustment Assis¬ 
tance, Bureau of International Labor 
Affairs, has instituted investigations 
pursuant to section 221(a) of the Act 
and 29 CFR 90.12. 

The purpose of each of the investi¬ 
gations is to determine whether abso¬ 
lute or relative increases of imports of 
articles like or directly competitive 
with articles produced by the workers’ 
firm or an appropriate subdivision 
thereof have contributed importantly 


to an absolute decline in sales or pro¬ 
duction, or both, of such firm or subdi¬ 
vision and to the actual or threatened 
total or partial separation of a signifi¬ 
cant number or proportion of the 
workers of such firm or subdivision. 

Petitioners meeting these eligibility 
requirements will be certified as eligi¬ 
ble to apply for adjustment assistance 
under Title II, Chapter 2, of the Act in 
accordance with the provisions of Sub- 
part B of 29 CFR Part 90. The investi¬ 
gations will further relate, as appro¬ 
priate, to the determination of the 
date on which total or partial separa¬ 
tions began or threatened to begin and 
the subdivision of the firm involved. 

Pursuant to 29 CFR 90.13, the peti¬ 
tioners or any other persons showing a 
substantial interest in the subject 
matter of the investigations may re¬ 
quest a public hearing, provided such 
request is filed in writing with the Di¬ 


rector, Office of Trade Adjustment As¬ 
sistance, at the address shown below, 
not later than May 5. 1978. 

Interested persons are invited to 
submit written comments regarding 
the subject matter of the investiga¬ 
tions to the Director, Office of Trade 
Adjustment Assistance, at the address 
shown below, not later than May 5, 
1978. 

The petitions filed in this case are 
available for inspection at the Office 
of the Director, Office of Trade Ad¬ 
justment Assistance, Bureau of Inter¬ 
national Labor Affairs, U.S. Depart¬ 
ment of Labor, 200 Constitution 
Avenue NW., Washington, D.C. 20210. 

Signed at Washington, D.C. this 
13th day of April 1978. 

Marvin M. Fooks, 
Director , Office of 
Trade Adjustment Assistance. 


Appendix 


Petitioner: Union/workers or 
former workers of— 

Location 

Date received 

Date of 
peUtion 

Petition No. 

Jean Author Sportswear 

Jersey City. N.J- 

_ Apr. 3. 1978 

Mar. 28.1978 

TA-W-3,504 

(company). 

Bentley Knitwear Corp., 

Brooklyn, N.Y.... 

_ Mar. 27, 1978 

Mar. 17.1978 

TA-W-3.505 

(ILGWU). 

Cath-Car Textile Co., Inc. 

Clifton N.J.~ 

. Apr. 6. 1978 

Apr. 5.1978 

TA-W-3.506 

(workers). 

D & M Uniform Co., Inc. 

Salem, Mass.. 

_ Apr. 3. 1978 

Mar. 27. 1978 

TA-W-3,507 

(company). 

Florsheim Shoe Co. (United 

Olney, 

_ _do. 

Mar. 23.1978 

TA-W-3,508 

Shoe Workers of America). 
Jubilee Coat. Inc. (ILGWU).. 

New York, N.Y_ 

_Apr. 4, 1978 

Mar. 27.1978 

TA-W-3,509 

Lehigh Structural Steel Co. 

Allentown. Pa 

_ ..—.do- 

Mar. 29,1978 

TA-W-3,510 

(workers). 

Phelps Dodge Refining 

El Paso. Tex__.. 

. Apr. 3. 1978 

Mar. 30, 1978 

TA-W-3,511 

Corp. (USWA). 

Timex Components, Inc. 

Somerset, N.J--- 

_ Apr. 4.1978 

Mar. 29.1978 

TA-W-3.512 

(IUE). 

Thermatomic Carbon Co. 

Sterlington. La 

_ Apr. 5. 1978 

Mar. 30.1978 

TA-W-3,513 


(Oil. Chemical and Atomic 
Workers International 
Union). 


Articles produced 


Cutting and sewing of women's knitted clothing. 

Women's sportswear. 

Fabrics for the home sewing trade and the apparel Indus¬ 
try. 

Women's blouses and shirts. 

Men's shoes and boots. 

Women’s coats. 

Fabricated steel transmission towers used for the trans¬ 
mission of electric power. 

Electrolytically refines copper. 

Liquid crystals and displays for digital watches. 

Thermal grade carbon blacks. 


[FR Doc. 78-11060 Filed 4-24-78; 8:45 am] 


[ 4510 - 28 ] 

CTA-W-28191 

DIRECT REDUCTION DIVISION, GILMORE STEEL 
CORF., PORTLAND, OREG. 

Negative Determination Regarding Eligibility 
To Apply for Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-2819: investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in section 222 of the Act. 

The investigation was initiated on 
December 27,* 1977 in response to a 


worker petition received on December 
8, which was filed by the United Steel¬ 
workers of America on behalf of work¬ 
ers and former workers producing iron 
and steel products at the Direct Re¬ 
duction Division, Gilmore Steel Corp., 
Portland, Oreg. The investigation re¬ 
vealed that pelletized iron ore is pro¬ 
duced at the plant. 

The Notice of Investigation was pub¬ 
lished in the Federal Register on Jan¬ 
uary 10. 1978 (43 FR 1555). No public 
hearing was requested and none was 
held. 

The information upon which the de¬ 
termination was made was obtained 
principally from officials of Gilmore 


Steel Corp., its customers, the U.S. De¬ 
partment of Commerce, the U.S. Inter¬ 
national Trade Commission, industry 
analysts and Department files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance, each of the group eligibility 
requirements of section 222 of the 
Trade Act of 1974 must be met. With¬ 
out regard to whether any of the 
other criteria have been met, the fol¬ 
lowing criterion has not been met: 

That Increased imports of articles like or 
directly competitive with articles produced 
by the firm or appropriate subdivision have 
contributed importantly to the separations. 
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or threat thereof, and to the absolute de¬ 
cline in sales or production. 

The Direct Reduction Division of 
Gilmore Steel Corp. is a captive sup¬ 
plier of pelletized iron ore to the 
Oregon Steel Mills Division of Gil¬ 
more Steel Corp. These divisions con¬ 
stitute a fully integrated production 
unit manufacturing carbon steel plate. 
Workers at the Oregon Steel Mills Di¬ 
vision were on strike from September 
1, 1977 through January 20. 1978. This 
strike forced the Direct Reduction Di¬ 
vision to close down for lack of work. 
These were the only separations at the 
plant during the period covered by 
this petition. 

Conclusion 

After careful review I conclude that 
all workers at the Direct Reduction 
Division, Gilmore Steel Corp.. Port¬ 
land, Qfeg. are denied eligibility to 
apply for adjustment assistance under 
Title II, Chapter 2 of the Trade Act of 
1974. 

Signed at Washington, D.C.. this 
14th day of April 1978. 

James P. Taylor, 
Director , Office of Management, 
Administration, and Planning. 

[FR Doc. 78-11062 Filed 4-24-78; 8:45 am] 


[ 4510 - 28 ] 

[TA-W-2877] 

HENNOCH MANUFACTURING CONTRACTING 
CORP., EAST ELMHURST, N.Y. 

Certification Regarding Eligibility To Apply for 
Worker Adjustment Assistance 

In accordance with Section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-2877: investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in Section 222 of the Act. 

The investigation was initiated on 
January 9, 1978 in response to a 
worker petition received on December 
20. 1977, which was filed on behalf of 
workers and former workers producing 
juniors’ and ladies’ sportswear at Hen- 
noch Manufacturing Contracting 
Corp., East Elmhurst. N.Y. During the 
course of the investigation, it was es¬ 
tablished that the workers produce 
women’s and juniors’ knitted T-shirts 
and tops. 

The notice of investigation was pub¬ 
lished in the Federal Register on Jan¬ 
uary 27, 1978 (43 FR 3778). No public 
hearing was requested and none was 
held. 

The information upon which the de¬ 
termination was made was obtained 
principally from Hennoch Manufac¬ 
turing Contracting Corp.. its custom¬ 
ers, the U.S. Department of Com¬ 


merce. the U.S. International Trade 
Commission, industry analysts and De¬ 
partment files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance, each of the group eligibility 
requirements of Section 222 of the Act 
must be met. It is concluded that all of 
the requirements have been met. 

Imports of women’s, misses’ and 
children’s blouses and shirts increased 
from 26.11 million dozens in 1975 to 
30.27 million dozens in 1976. Imports 
increased from 24.02 million dozens in 
the first nine months of 1976 to 24.04 
million dozens in the same period in 
1977. 

The ratio of imports to domestic 
production increased from 70.4 per¬ 
cent in 1975 to 74.8 percent in 1976. 

Hennoch Manufacturing Contract¬ 
ing Corp. is a contractor producing 
women’s and Juniors* knitted T-shirts 
and tops under contract from other 
companies. One of these companies, 
accounting for nearly half of Hen- 
nochs production, decreased orders 
from Hennoch while increasing its im¬ 
ports of tops in 1976 and 1977. 

Conclusion 

AJter careful review of the facts ob¬ 
tained in the investigation, I conclude 
that increases of imports like or direct¬ 
ly competitive with women’s and Ju¬ 
niors’ tops and T-shirts produced at 
Hennoch Manufacturing Contracting 
Corp., East Elmhurst. N.Y.. contribut¬ 
ed importantly to the decrease in pro¬ 
duction and to the total or partial sep¬ 
aration of the workers at the compa¬ 
ny. In accordance with the provisions 
of the Act, I make the following certi¬ 
fication: 

All workers at Hennoch Manufacturing 
Contracting Corp.. East Elmhurst. N.Y.. 
who became totally or partially separated 
from employment on or after December 14. 
1976 are eligible to apply for adjustment as¬ 
sistance under Title II, Chapter 2 of the 
Trade Act of 1974. 

Signed at Washington, D.C. this 
14th day of April 1978. 

James F. Taylor, 
Director, Office of Management, 
Administration, and Planning. 

[FR Doc. 78-11063 Filed 4-24-78; 8:45 am] 


[ 4510 - 28 ] 

[TA-W-2492; TA-W-2763] 

JONES AND LAUGHUN STEEL CORP., SPECIAL¬ 
TY STEEL, CONDUIT DIVISION, NEW KEN¬ 
SINGTON, PA. 

Negative Determination Regarding Eligibility 
To Apply for Worker Adjustment Assistance 

In accordance with Section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-2492 and TA-W-2763: Investi- 
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gations regarding certification of eligi¬ 
bility to apply for worker adjustment 
assistance as prescribed in Section 222 
of the Act. 

Investigation TA-W-2492 was initiat¬ 
ed on October 20. 1977 in response to a 
worker petition received on October 
13. 1977 which was filed by the Inter¬ 
national Union of Electrical. Radio 
and Machine Workers on behalf of 
workers and former workers producing 
steel conduit pipe, tubing and galva¬ 
nized pipe at Jones and Laughlin Steel 
Corp., Specialty Steel. Conduit Divi¬ 
sion, New Kensington, Pa. Investiga¬ 
tion TA-W-2763 was initiated on De¬ 
cember 12, 1977 in response to a 
worker petition received on December 
2, 1977 which was filed on behalf of 
salaried workers at the Conduit Divi¬ 
sion. 

The Notice of Investigation pertain¬ 
ing to TA-W-2492 was published in 
the Federal Register on November 1, 
1977 (42 FR 57174). The Notice of In¬ 
vestigation pertaining to TA-W-2763 
was published in the Federal Register 
on December 30, 1977 (42 FR 65306). 
No public hearings were requested and 
none were held. 

The information upon which the de¬ 
termination was made was obtained 
principally from officials of Jones and 
Laughlin Steel Corp., its customers, 
the U.S. International Trade Commis¬ 
sion, the U.S. Department of Com¬ 
merce, industry analysts and Depart¬ 
ment files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance, each of the group eligibility 
requirements of Section 222 of the 
Trade Act of 1974 must be met. With¬ 
out regard to whether any of the 
other criteria have been met, the fol¬ 
lowing criterion has not been met: 

that increases of imports of articles like or 
directly competitive with articles produced 
by the firm or subdivision have contributed 
importantly to the separations, or threat 
thereof, and to the absolute decline in sales 
or production. 

Evidence developed during the 
course of the investigation revealed 
that the impact of imports in the do¬ 
mestic market for steel conduit pipe 
has been small. Although imports of 
steel conduit increased from 904 short 
tons in 1975 to 5,078 short tons in 
1976, over 98 percent of the imports 
represented fittings for conduit pipe 
as opposed to conduit pipe itself. Im¬ 
ports decreased from 848 short tons 
during the period January-September 
1976 to 661 short tons during the same 
period in 1977. Only twice during the 
years 1972 to 1977 did the ratio of im¬ 
ports of steel conduit to domestic pro¬ 
duction exceed 1 percent. The ratio in¬ 
creased from 0.32 percent in 1975 to 
1.7 percent in 1976. The ratio then de¬ 
creased from 0.36 percent during the 
period January-September 1976 to 


0.29 percent during the same period in 
1977. 

A survey of New Kensington's cus¬ 
tomers reflects the minor influence of 
imports of steel conduit in the market 
served by New Kensington. No cus¬ 
tomers who responded to the survey 
purchased imported conduit in either 
1976 or 1977. Decreased purchases 
from New Kensington were attributed 
to a reduced level in the domestic con¬ 
struction industry and increased pur¬ 
chases from other domestic sources. 

Conclusion 

After careful review of the facts ob¬ 
tained in the investigation, I deter¬ 
mine that all workers at Jones and 
Laughlin Steel Corp., Specialty Steel, 
Conduit Division, New Kensington. Pa. 
are denied eligibility to apply for ad¬ 
justment assistance under Title II, 
Chapter 2 of the Trade Act of 1974. 

Signed at Washington, D.C., this 
14th day of April 1978. 

James F. Taylor, 
Director, Office of Management, 
Administration, and Planning. 

[FR Doc. 78-11064 Filed 4-24-78; 8:45 am] 


[ 4510 - 28 ] 

CTA-W-2547] 

LESNOW MANUFACTURING CO., INC, 
EASTHAMPTON, MASS. 

D*t*rmmotio«n Recording Eligibility To Apply 
for Workor Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-2547: Investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in section 222 of the Act 

The investigation was initiated on 
November 1, 1977, in response to a 
worker petition received on October 
27, 1977, which was filed on behalf of 
workers and former workers producing 
men's clothing at the Lesnow Manu¬ 
facturing Co., Inc., Easthampton, 
Mass. 

During the course of the investiga¬ 
tion it w r as established that the firm 
produces men's suits, sportcoats, and 
outercoats. 

The notice of investigation was pub¬ 
lished in the Federal Register on No¬ 
vember 15, 1977 (42 FR 59131). No 
public hearing was requested and none 
was held. 

The information upon which the de¬ 
termination was made was obtained 
principally from officials of Lesnow 
Manufacturing Co., Inc., its customers, 
the U.S. Department of Commerce, 
the U.S. International Trade Commis¬ 
sion, industry analysts, and Depart¬ 
ment files. 

In order to make an affirmative de¬ 
termination and issue a certification of 


eligibility to apply for adjustment as¬ 
sistance, each of the group eligibility 
requirements of section 222 of the 
Trade Act of 1974 must be met. With 
respect to workers producing men’s 
overcoats, without regard to whether 
any of the other criteria have been 
met, the following criterion has not 
been met. 

That increases of imports of articles like 
or directly competitive with articles pro¬ 
duced by the firm or subdivision have con¬ 
tributed importantly to the separations of 
workers, or threat thereof, and to the de¬ 
cline in sales or production. 

Evidence developed during the 
course of the investigation revealed 
that the manufacturer for whom the 
subject firm produces outercoats indi¬ 
cated that it increase contract work 
with the subject firm in 1976 com¬ 
pared to 1975 and in the first three 
quarters of 1977 compared to the first 
three quarters of 1976. This manufac¬ 
turer did not purchase any imported 
men's outercoats since 1975. 

With respect to workers producing 
men’s suits and sportcoats, all of the 
group eligibility requirements of sec¬ 
tion 222 of the Act have been met. 

Imports of men’s and boys' sport¬ 
coats and dress coats increased from 
4.35 million units in 1972 to 5.47 mil¬ 
lion units in 1975. Imports increased to 
6.97 million units in 1976, an increase 
of 25.7 percent over the previous year. 
Imports decreased from 5.69 million 
units in the first three quarters of 
1976 to 4.66 million units in the first 
three quarters of 1977, a decline of 
18.2 percent. The ratio of imports to 
domestic production rose every year 
from 16.1 percent in 1972 to 28.2 per¬ 
cent in 1975, and rose to 32.4 percent 
in 1976. 

Imports of men's and boys* suits in¬ 
creased annually from 1.95 million 
units in 1972 to 3.11 million units in 

1975, and further increased to 3.56 
million units in 1976. Imports in¬ 
creased 24.5 percent from 2.52 million 
units in the first three quarters of 

1976 to 3.13 million units in the same 
period of 1977. The ratio of imports to 
domestic production increased each 
year from 8.7 percent in 1972 to 18.3 
percent in 1975. In 1976 the ratio fur¬ 
ther increased to 20.0 percent. 

A survey of manufacturers for whom 
the subject firm performs contract 
work indicated that a manufacturer, 
which accounted for a significant pro¬ 
portion of the subject firm’s value of 
contract work for men’s suits and 
sportcoats, substantially decreased 
contract work with the subject firm in 

1977 compared to 1976. Total sales for 
this manufacturer declined during 
these periods. A major customer of 
this manufacturer indicated that it in¬ 
creased purchases of imported suits 
and sportcoats and decreased pur¬ 
chases of domestically producted suits 
and sportcoats in 1977 compared to 

1976. 
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Conclusion 

After careful review of the facts ob¬ 
tained in the investigation, I conclude 
that increases of imports like or direct¬ 
ly competitive with men’s suits and 
sportcoats producted by Lesnow Man¬ 
ufacturing Co., Inc., Easthampton, 
Mass., contributed importantly to the 
decline in the vaue of contract work 
and to the separations of workers at 
that firm. In accordance with the pro- 
vidions of the Act, I make the follow¬ 
ing certification: 

All workers of Lesnow Manufacturing Co., 
Inc., Easthampton, Mass., engaged in em¬ 
ployment related to the production of men’s 
suits and spdrtcoats who became totally or 
partially separated from employment on or 
after October I, 1977, are eligible to apply 
for adjustment assistance under Title n. 
Chapter 2 of the Trade Act of 1974. 

I further conclude that workers en¬ 
gaged in employment related to the 
production of men’s outercoats are 
denied eligibility to apply for adjust¬ 
ment assistance. 

Signed at Washington, D.C., this 
14th day of April 1978. 

James P. Taylor, 
Director, Office of Management, 
Administration, and Planning. 

CFR Doc. 78-11065 Filed 4-24-78; 8:45 ami 


[ 4510 - 28 ] 

CTA-W-25331 

MEDALIST OF SIKESTON, SIKESTON, MO. 

Nagativa Determination Regarding Eligibility 

To Apply for Worker Adfuttmant Assistance 

In accordance with section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-2533: Investigation regarding 
certification of eligibility to apply for 
worker adjustment assitance as pre¬ 
scribed in section 222 of the Act. 

The investigation was initiated on 
October 31, 1977, in response to a 
worker petition received on October 
25. 1977, which was filed on behalf of 
workers and former workers producing 
caps, grass catchers, and athletic 
equipment at Medalist of Sikeston, Si- 
keston. Mo. Workers producing caps 
have already been certified as eligible 
to apply for adjustment assistance (see 
TA-W-1691), therefore this investiga¬ 
tion covered only grass catchers and 
athletic equipment. 

The Notice of Investigation was pub¬ 
lished in the Federal Register on No¬ 
vember 15. 1977 (42 FR 59131). No 
public hearing was requested and none 
was held. 

The information upon which the de¬ 
termination was made was obtained 
principally from officials of Medalist 
of Sikeston. its customers, the U.S. De¬ 
partment of Commerce, the U.S. Inter¬ 
national Trade Commission, industry 
a HAlysts, and Department files. 


In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance, each of the group eligibility 
requirements of section 222 of the 
Trade Act of 1974 must be met. With¬ 
out regard to whether any of the 
other criteria have been met, the fol¬ 
lowing criterion has not been met with 
respect to workers producing grass 
catchers and athletic equipment. 

That Increases of Imports of articles like 
or directly competitive with articles pro¬ 
duced by the firm or appropriate subdivi¬ 
sion have contributed importantly to the 
separations, or threats thereof, and to the 
absolute decline in sales or production. 

Grass Catchers 

Industry sources reveal that there 
are no imports of grass catchers for 
sale with domestically made lawn 
mowers. Imports of grass catchers as a 
component part of foreign made lawn 
mowers are insignificant since high 
shipping charges and import duties 
make imported lawn mowers uncompe¬ 
titive with domestically manufactured 
lawn mowers. The Department’s 
survey of Medalist's customers pur¬ 
chasing grass catchers supported the 
findings on aggregate imports. 

Athletic Equipment 

The Department surveyed some of 
Medalist’s customers of athletic equip¬ 
ment. Most of the respondents did not 
purchase any equipment from foreign 
sources. 

Conclusion 

After careful review I conclude that 
workers engaged in employment relat¬ 
ed to the production of grass catchers 
and athletic equipment at Medalist of 
Sikeston, Sikeston, Mo., are denied eli¬ 
gibility to apply for adjustment assis¬ 
tance under Title II, Chapter 2 of the 
Trade Act of 1974. 

All workers engaged in employment 
related to the production of caps pre¬ 
viously certified as eligible to apply for 
adjustment assistance under TA-W- 
1641 continue to be eligible. 

Signed at Washington, D.C., this 
14th day of April 1978. 

James F. Taylor, 
Director* Office of Management, 
Administration, and Planning 

(FR Doc. 78-11066 Filed 4-24-78; 8:45 am] 


[ 4510 - 28 ] 

CTA-W-2559] 

MODERN CLOTHING CO., HAMMONTON, NJ. 

Negative Determination Regarding Eligibility 
To Apply tor Worker Adiuttment Assistance 

In accordance with section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 


TA-W—2559: Investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in section 222 of the Act. 

The investigation was initiated on 
November 3, 1977, in response to a 
worker petition received on October 
28, 1977, which was filed on behalf of 
workers and former workers producing 
women’s sportswear at the Modem 
Clothing Co. of Hammonton, N.J. 
During the course of the investigation, 
it was established that women’s outer 
coats and capes were produced prior to 
January of 1977. 

The notice of investigation was pub¬ 
lished in the Federal Register on No¬ 
vember 18, 1977 (42 FR 59583). No 
public hearing was requested and none 
was held. 

The information upon which the de¬ 
termination was made was obtained 
principally from officials of Modem 
Clothing Company, its customers, the 
U.S. Department of Commerce, the 
U.S. International Trade Commission, 
industry analysts, and Department 
files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance, each of the group eligibility 
requirements of section 222 of the Act 
must be met. Without regard to 
whether any of the other criteria have 
been met, the following criterion has 
not been met. 

That Increases of imports of articles like 
or directly competitive with articles pro¬ 
duced by the firm or appropriate subdivi¬ 
sion have contributed importantly to the 
separations, or threat thereof, and to the 
absolute decline in production. 

A survey of the manufacturers that 
contracted with Modem Clothing Co. 
for the production of women’s outer 
coats and capes indicated that these 
manufacturers neither purchased im¬ 
ported items from domestic sources 
nor imported directly during 1975 and 
1976. These manufacturers, which ex¬ 
perienced increased sales from 1975 to 
1976, increased contract work with 
other domestic contractors during 
that period. Modem Clothing ceased 
the production of outer coats and 
capes in December 1976. 

A survey of the sole manufacturers 
that contracted with Modem Clothing 
Co. in 1977 for the production of 
women’s sportswear (coats, jacket 
blouses, and vests) indicated that this 
manufacturer decreased purchases of 
imports in 1977. This manufacturer, 
which experienced increased sales in 
1977 compared to 1976, increased con¬ 
tract work with other domestic con¬ 
tractors. 

Conclusion 

After careful review I conclude that 
all workers at the Modem Clothing 
Co., Hammonton. N.J., are denied eli¬ 
gibility to apply for adjustment assLs- 
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tant under Title II, Chapter 2 of the 
Trade Act of 1974. 

Signed at Washington, D.C., this 
14th day of April 1978. 

James P. Taylor, 
Director , Office of Management, 
Administration, and Planning. 
[FR Doc. 78-11067 Piled 4-24-78; 8:45 am] 


[ 4510 - 28 ] 

[TA-W-2826] 

PRESTONSBURG SHOE CO., PRESTONSBURG, 
KY. 

Certification Regarding Eligibility To Apply for 
Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-2826: Investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in section 222 of the Act. 

The investigation was initiated on 
December 28, 1977, in response to a 
worker petition received on December 
12, 1977, which was filed on behalf of 
workers and former workers producing 
women’s nonrubber footwear at the 
Prestonsburg Shoe Co., Prestonsburg, 
Ky., a plant of the U.S. Shoe Corp., 
Cincinnati, Ohio. 

The notice of investigation was pub¬ 
lished in the Federal Register on Jan- 
urary 10, 1978 (43 FR 1554). No public 
hearing was requested and none was 
held. 

The information upon which the de¬ 
termination was made was obtained 
principally from the U.S. Shoe Corp., 
its customers, the U.S. Department of 
Commerce, the U.S. International 
Trade Commission, industry analysts, 
and Department files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance, each of the group eligibility 
requirements of section 222 of the Act 
must be met. It is concluded that all of 
the requirements have been met. 

UJS. imports of women’s nonrubber 
footwear increased from 183.5 million 
pairs in 1975 to 183.8 million pairs in 
1976, and declined to 134.4 million 
pairs in the first nine months of 1977 
compared to 147.6 million pairs for the 
same period in 1976. 

The imports to domestic production 
ratio for women’s nonrubber footwear 
decreased from 119.1 percent in 1975 
to 117.9 percent in 1976, and then in¬ 
creased in 124.9 percent in the first 9 
months of 1977 compared to 119.9 per¬ 
cent in the same period of 1976. 

The International Trade Commis¬ 
sion recently found that certain foot¬ 
wear articles, including women’s non- 
rubber shoes, are being imported into 
the United States in such increased 
quantities as to be a substantial cause 


of serious injury to domestic produc¬ 
ers. In the women’s nonrubber foot¬ 
wear industry, the ratio of imports to 
domestic production has been greater 
than 99 percent in each of the past 5 
years, reaching a peak level of 124.9 
percent in the first 9 months of 1977. 

Imports of women’s footwear by U.S. 
Shoe increased from 16.9 percent of 
total sales in 1976 to 17.0 percent of 
total sales in 1977. 

A Department survey of retail cus¬ 
tomers of the U.S. Shoe Corp. indicat¬ 
ed that many increased purchases of 
imported women’s footwear in 1976 
and 1977. 

Conclusion 

After careful review of the facts ob¬ 
tained in the investigation, I conclude 
that increases of imports of articles 
like or directly competitive with 
women’s nonrubber footwear produced 
at the Prestonsburg, Ky., plant of the 
U.S. Shoe Corp., contributed impor¬ 
tantly to the decline in sales and pro¬ 
duction and to the total or partial sep¬ 
aration of workers at that plant. In ac¬ 
cordance with the provisions of the 
Act, I make the following certification: 

All workers of the Prestonsburg Shoe Co., 
Prestonsburg, Ky., a plant of the U-S. Shoe 
Corp., Cincinnati, Ohio, who became totally 
or partially separated from employment on 
or after October 29. 1977, are eligible to 
apply for adjustment assistance under title 
II. chapter 2 of the Trade Act of 1974. 

Signed at Washington, D.C., this 
14th day of April 1978. 

James F. Taylor, 
Director, Office of Management, 
Administration, and Planning. 

CFR Doc. 78-11068 Filed 4-24-78; 8:45 ami 


[ 4510 - 28 ] 

[TA-W-3089] 

SUPERIOR TUBE CO., WAPAKONETA, OHIO 

Nogotiv* Determination Regarding Eligibility 

To Apply for Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-3089: Investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in section 222 of the Act. 

The investigation was initiated on 
February 7, 1978, in response to a 
worker petition received on January 
10, 1978, which was filed by the United 
Steelworkers of America on behalf of 
workers and former workers producing 
carbon steel products at the Wapakon- 
eta, Ohio, plant of Superior Tube Co. 
The investigation revealed that spe¬ 
cialty tubing is produced at the plant. 

The notice of investigation was pub¬ 
lished in the Federal Register on 
February 24, 1978 (43 FR 7744). No 
public hearing was requested and none 
was held. 


The information upon which the de¬ 
termination was made was obtained 
principally from officials of Superior 
Tube Co., the U.S. Department of 
Commerce, the U.S. International 
Trade Commission, industry analysts, 
and Department files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance, each of the group eligibility 
requirements of section 222 of the 
Trade Act of 1974 must be met. With¬ 
out regard to whether any of the 
other criteria have been met, the fol¬ 
lowing criterion has not been met: 

That sales or production, or both, of the 
firm or subdivision have decreased absolute¬ 
ly. 

Sales of specialty tubing produced at 
the Wapakoneta, Ohio, plant of Supe¬ 
rior Tube Co. increased in 1977 from 
1976. Sales increased in every quarter 
of 1977 compared to the like quarter 
in 1976. Superior produces to order, 
therefore sales equal production. 

Conclusion 

After careful review I conclude that 
all workers at the Wapakoneta, Ohio, 
plant of Superior Tube Co. are denied 
eligibility to apply for adjustment as¬ 
sistance under title II, chapter 2 of the 
Trade Act of 1974. 

Signed at Washington, D.C., this 
14th day of April 1978. 

James F. Taylor, 
Director, Office of Management, 
Administration, and Planning. 

CFR Doc. 78-11069 Filed 4-24-78; 8:45 am] 


[ 4510 - 28 ] 

CTA-W-2540] 

RIVERSIDE MANUFACTURING CO., INC, NEW 
BEDFORD, MASS. 

Nogotiva Determination Regarding Eligibility 

To Apply for Worker Adjuttmenf Assistance 

In accordance with section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-2540: Investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in section 222 of the Act. 

The investigation was initiated on 
November 1, 1977, in response to a 
worker petition received on October 
26. 1977, which was filed on behalf of 
workers and former workers producing 
men’s, women’s, and young mens 
sportswear and outerwear at the Riv¬ 
erside Manufacturing Co., Inc., New 
Bedford, Mass. The investigation re¬ 
vealed that men’s suit coats and sport¬ 
coats are produced at Riverside Manu¬ 
facturing Co., Inc 

The notice of investigation was pub¬ 
lished in the Federal Register on No¬ 
vember 15, 1977 (42 FR 59131). No 
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public hearing was requested and none 
was held. 

The information upon which the de¬ 
termination was made was obtained 
principally from officials of Riverside 
Manufacturing Co., Inc., its customers, 
the U.S. Department of Commerce, 
the U.S. International Trade Commis¬ 
sion. the National Cotton Council of 
America, industry analysts, and De¬ 
partment files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance, each of the group eligibility 
requirements of section 222 of the Act 
must be met. Without regard to 
whether any of the other criteria have 
been met, the following criterion has 
not been met. 

That increases of imports of articles like 
or directly competitive with articles pro¬ 
duced by the firm or subdivision have con¬ 
tributed importantly to the separations, or 
threat thereof, and to the absolute decline 
in sales or production. 

Riverside Manufacturing began op¬ 
erations in January 1976. Employment 
increased In the first 9 months of 1977 
compared to the same period in 1976. 

A sample survey of Riverside's cus¬ 
tomers indicated that they did not 
purchase any imports in 1976 and 
1977. 

Conclusion 

After careful review I conclude that 
all workers at Riverside Manufactur¬ 
ing Co., Inc., are denied eligibility to 
apply for adjustment assistance under 
title n, chapter 2 of the Trade Act of 
1974. 

Signed at Washington, D.C., this 
14th day of April 1978. 

James P. Taylor, 
Director\ Office of Management, 
Administration, and Planning. 

[PR Doc. 78-11070 Filed 4-24-78; 8:45 am] 


[ 4510 - 28 ] 

[TA-W-2684] 

THOMPSON STEEL CO., INC, SPARROWS 
POINT, MD. 

Negative Determination Regarding Eligibility 

To Apply for Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-2684: Investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in section 222 of the Act. 

The investigation was initiated on 
November 30, 1977, In response to a 
worker petition received on November 
17, 1977, which was filed on behalf of 
workers and former workers producing 
cold-rolled sheet and strip steel at the 
Sparrows Point, Md.. plant of Thomp¬ 
son Steel Co.. Inc. 


The notice of investigation was pub¬ 
lished in the Federal Register on De¬ 
cember 16. 1977 (42 FR 63488). No 
public hearing was requested and none 
was held. 

The Information upon which the de¬ 
termination was made was obtained 
principally from officials of Thompson 
Steel Co., Inc., Its customers, the U.S. 
Department of Commerce, the U.S. In¬ 
ternational Trade Commission, indus¬ 
try analysts, and Department files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance, each of the group eligibility 
requirements of section 222 of the Act 
must be met. Without regard to 
whether any of the other criteria have 
been met. the following criterion has 
not been met. 

That Increases of imports of articles like 
or directly competitive with articles pro¬ 
duced by the firm or appropriate subdivi¬ 
sion have contributed importantly to the 
separations, or threats thereof, and to the 
absolute decline in sales or production. 

The Department's investigation re¬ 
vealed that workers at the subject 
firm did not produce cold-rolled sheet 
steel as alleged in the petition, but 
produced only cold-rolled strip steel. 

Imports of cold-rolled strip steel de¬ 
clined to 32,100 tons in the first 9 
months of 1977 compared to 32,600 
tons in the same period of 1976. The 
ratio of imports to domestic produc¬ 
tion also declined to 4.8 percent in the 
first 9 months of 1977 compared to 5.1 
percent in the same period of 1976. 

A survey of customers of the subject 
firm revealed that of those customers 
who decreased purchases of cold-rolled 
strip steel in 1976 compared to 1975 
and 1977 compared to 1976, none pur¬ 
chased imports of cold-rolled strip 
steel. 

Conclusion 

After careful review I conclude that 
all workers at the Sparrows Point, 
Md., plant of Thompson Steel Co., are 
denied eligibility to apply for adjust¬ 
ment assistance under title II, chapter 
2 of the Trade Act of 1974. 

Signed at Washington, D.C., this 
14th day of April 1978. 

Harry J. Gilman. 

Acting Director, Office of 
Foreign Economic Research. 

[PR Doc. 78-11071 Filed 4-24-78; 8:45 ami 
ge b25ap3.086 


[ 4510 - 28 ] 

IT A- W-2850] 

U.S. STEEL CORF., CORPORATE 
HEADQUARTERS, PITTSBURGH, PA. 

Certification Regarding Eligibility To Apply for 
Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974 the Department 


of Labor herein presents the results of 
TA-W-2850: Investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in section 222 of the Act. 

The investigation was initiated on 
January 4, 1978, in response to a 
worker petition received on December 
15. 1977, which was filed on behalf of 
all workers at the Corporate Head¬ 
quarters of the U.S. Steel Corp. in 
Pittsburgh. Pa. 

The notice of investigation was pub¬ 
lished in the Federal Register on Jan¬ 
uary 27, 1978 (43 FR 3777). No public 
hearing was requested and none was 
held. 

The Information upon which the de¬ 
termination was made was obtained 
principally from officials of the U.S. 
Steel Corp. and its customers, the U.S. 
Department of Commerce, the U.S. In¬ 
ternational Trade Commission, indus¬ 
try analysts, and Department files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance, each of the group eligibility 
requirements of section 222 of the 
Trade Act of 1974 must be met. It is 
concluded that all of the criteria have 
been met. 

The Corporate Headquarters per¬ 
forms services necessary to support 
the production of all of the steel prod¬ 
ucts produced by the U.S. Steel Corp. 
Employees at various company manu¬ 
facturing facilities engaged in employ¬ 
ment related to the production of ap¬ 
proximately 50 percent of the compa¬ 
ny's total 1976 production have previ¬ 
ously been certified eligible to apply 
for trade adjustment assistance bene¬ 
fits with impact dates ranging from 
OctobfT 15. 1975, through June 26, 
1977. See Department notices of deter¬ 
minations for TA-W- 1292, 1429, 1431, 
1433, 1438, 1439, 1444. 1447, 1449, 1451, 
1452, and 2135. 

Layoffs of salaried workers at the 
Corporate Headquarters staff of U.S. 
Steel Corp. in Pittsburgh began in 
March 1977 and continued throughout 
1977. 

Conclusion 

After careful review of the facts ob¬ 
tained in the investigation, I conclude 
that increases of imports of articles 
like or directly competitive with the 
steel products produced at various lo¬ 
cations of the U.S. Steel Corp. have 
contributed importantly to the total 
or partial separation of workers at the 
U.S. Steel Corp.’s Corporate Head¬ 
quarters in Pittsburgh, Pa. In accor¬ 
dance with the provisions of the Act, I 
make the following certification: 

All workers at the U.S. Steel Corp.'s Cor¬ 
porate Headquarters in Pittsburgh. Pa., who 
became totally or partially separated from 
employment on or after March 1, 1977, are 
eligible to apply for adjustment assistance 
under title II. chapter 2 of the Trade Act of 
1974. 
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Signed at Washington. D.C., this 
14th day of April 1978. 

James F. Taylor, 
Director , Office of Management, 
Administration, and Planning. 
CFR Doc. 78-11072 Filed 4-24-78; 8:45 am] 


[ 7536 - 01 ] 

NATIONAL FOUNDATION ON THE 
ARTS AND THE HUMANITIES 

FEDERAL COUNCIL ON THE ARTS AND THE 

HUMANITIES ARTS AND ARTIFACTS INDEM¬ 
NITY PANEL ADVISORY COMMITTEE 

Meeting 

Pursuant to the provisions of the 
Federal Advisory Committee Act (Pub. 
L. 92-463, as amended) notice is 
hereby given that a meeting of the 
Arts and Artifacts Indemnity Panel of 
the Federal Council on the Arts and 
the Humanities will be held at 2401 E 
Street NW., Washington, D.C. 20506 in 
the Fourteenth Floor Conference 
Room, from 9:30 a.m. to 5:30 p.m. on 
May 22, 1978. 

The purpose of the meeting is to 
review applications for certificates of 
indemnity submitted to the Federal 
Council on the Arts and the Human¬ 
ities for exhibits beginning after July 
1. 1978. 

Because the proposed meeting will 
consider commercial and financial 
data and because it is important to 
keep values of objects, methods of 
transportation, and security measures 
confidential, pursuant to authority 
granted me by the Chairman’s Delega¬ 
tion of Authority to Close Advisory 
Committee Meetings, dated April 16, 
1978,1 have determined that the meet¬ 
ing would fall within exemptions (4) 
and (9) of 5 U.S.C. 552b(c) and that it 
is essential to close the meeting to pro¬ 
tect the free exchange of internal 
views and to avoid interference with 
operation of the Committee. 

It is suggested that those desiring 
more specific information contact the 
Advisory Committee Management Of¬ 
ficer, Mr. Stephen J. McCleary, 806 
15th Street NW., Washington. D.C. 
20506, or call area code 202-724-0367. 

Stephen J. McCleary, 
Advisory Committee 
Management Officer. 

[FR Doc. 78-11135 Filed 4-24-78; 8:45 am] 


[ 7536 - 01 ] 

NATIONAL COUNCIL ON THE HUMANITIES 
ADVISORY COMMITTEE 

Meeting 

April 19, 1978. 

Pursuant to the Provisions of the 
Federal Advisory Committee Act (Pub. 
L. 92-463) notice is hereby given that a 


meeting of the National Council on 
the Humanities will be conducted at 
Washington, D.C., on May 11-12, 1978. 

The purpose of the meeting is to 
advise the Chairman of the National 
Endowment for the Humanities with 
respect to policies, programs, and pro¬ 
cedures for carrying out his functions, 
and to review applications for finan¬ 
cial support and gifts offered to the 
Endowment and to make recommenda¬ 
tions thereon to the Chairman. 

The meeting will be held in the 
Shoreham Building, 806 15th Street 
NW., 1st Floor Conference Room, 
Washington, D.C. The session of the 
proposed meeting on May 11, 1978, 
and the afternoon session on May 12, 
1978, will consider financial informa¬ 
tion and personnel and similar files 
the disclosure of which would consti¬ 
tute a clearly unwarranted invasion of 
privacy. Pursuant to authority granted 
me by the Chairman’s Delegation of 
Authority to Close Advisory Commit¬ 
tee Meetings, dated January 15, 1978,1 
have determined that the meeting 
would fall within exemptions (4) and 
(6) of 5 U.S.C. 552b(c) and that it is es¬ 
sential to close the meeting to protect 
the free exchange of internal views 
and to avoid interference with oper¬ 
ation of the committee. 

The morning session on May 12, 
1978, will convene at 8:30 a.m. and will 
be open to the public. The agenda for 
the morning session will be as follows: 

Minutes or the Previous Meeting 
Reports 

A. Chairman’s Introductory Remarks 

B. Introduction of New Staff 

C. Summary of Recent Business 

D. Chairman’s Grants 

E. Application Report 

F. Gifts and Matching Report 

G. Federal Reorganization 

H. Evaluation 

I. Fiscal year 1979 Appropriations 

The remainder of the proposed 
meeting will be closed to the public. 

It is suggested that those desiring 
more specific information contact the 
Advisory Committee Management Of¬ 
ficer, Mr. Stephen J. McCleary, 806 
15th Street NW., Washington, D.C. 
20506, or call area code 202-724-0367. 

Stephen J. McCleary, 
Advisory Committee 
Management Officer . 

[FR Doc. 78-11136 Filed 4-24-78; 8:45 am] 


[ 7536 - 01 ] 

FEDERAL GRAPHICS EVALUATION ADVISORY 
PANEL 

Meeting 

Pursuant to section 10(a)(2) of the 
Federal Advisory Committee Act (Pub. 
L. 92-463), notice is hereby given that 
a meeting of the Federal Graphics 
Evaluation Advisory Panel to the Na¬ 


tional Endowment for the Arts will be 
held on May 10, 1978, from 10 a.m. to 
1 p.m. in Room 0345 South of the De¬ 
partment of Agriculture, Washington, 
D.C. 

This meeting will be open to the 
public on a space available basis. Ac¬ 
commodations are limited. Interested 
persons may submit written state¬ 
ments to the panel. 

The agenda for this meeting will in¬ 
clude evaluation of graphics materials 
of the Department of Agriculture. 

Further information with reference 
to this meeting can be obtained from 
Mr. Jerome Perlmutter, Coordinator 
of Federal Graphics, National Endow¬ 
ment for the Arts, Washington, D.C. 
20506. or call 202-634-4286. 

John H. Clark, 

Director, Office of Council and 
Panel Operations, National 
Endowment for the Arts. 

April 19. 1978. 

[FR Doc. 78-1147 Filed 4-24-78; 8:45 am] 


[ 7590 - 01 ] 

NUCLEAR REGULATORY 
COMMISSION 

ADVISORY COMMITTEE ON REACTOR 
SAFEGUARDS 

Revised Meeting 

The meeting notice for the meeting 
to be held on May 4-6, 1978 (published 
on April 19, 1978, Federal Register 
Volume 43, p. 16575) is revised as de¬ 
tailed below. This revision involves the 
scheduling of an additional half-day, 
May 6, 1978 in order to complete the 
preparation of the Committee’s re¬ 
ports. 

Saturday, May 6, 1978 

8:30 a.m-12:30 p.m. Executive Ses¬ 
sion (Open)—The Committee will com¬ 
plete preparation of its reports to the 
NRC regarding the Indian Point Nu¬ 
clear Generating Station, Unit 3. the 
Maine Yankee Atomic Power Station, 
and Liquid Pathway Generic Study. 
Also, the Committee will complete its 
consideration of items discussed 
during this meeting. 

Dated: April 19, 1978. 

John C. Hoyle, 
Advisory Committee 
Management Officer. 

CFR Doc. 78-11090 Filed 4-24-78; 8:45 ami 


[ 7590 - 01 ] 

[NUREG-75/087] 

REVISION TO THE STANDARD REVIEW PLAN 
Issuance and Availability 

As a continuation of the updating 
program for the Standard Review 
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Plan (SRP) previously announced 
(Federal Register notice dated De¬ 
cember 8. 1977), the Nuclear Regula¬ 
tory Commission's (NRC’s) Office of 
Nuclear Reactor Regulation has pub¬ 
lished Revision No. 1 to section Nos. 
2.3.1 and 2.3.2 of the SRP for the NRC 
staff’s safety review of applications to 
build and operate light-water-cooled 
nuclear power reactors. The purpose 
of the plan, which is composed of 224 
sections, is to improve both the quality 
and uniformity of the NRC staff’s 
review of applications to build new nu¬ 
clear powerplants, and to make infor¬ 
mation about regulatory matters 
widely available, including the im¬ 
provement of communication and un¬ 
derstanding of the staff review process 
by interested members of the public 
and the nuclear power industry. The 
purpose of the updating program is to 
revise sections of the SRP for which 
changes in the review plan have been 
developed since the original issuance 
in September 1975 to reflect current 
practice. 

Copies of the Standard Review Plan 
for the Review of Safety Analysis Re¬ 
ports for Nuclear Powerplants. which 
has been identified as NUREG-75/087, 
are available from the National Tech¬ 
nical Information Service. Springfield. 
Va. 22161. The domestic price is $70, 
including first-year supplements. 
Annual subscriptions for supplements 
alone are $30. Individual sections are 
available at current prices. The domes¬ 
tic price for Revision No. 1 to section 
Nos. 2.3.1 and 2.3.2 is $4 per section. 
Foreign price information is available 
from NTIS. A copy of the Standard 
Review Plan including all revisions 
published to date is available for 
public inspection at the NRC’s Public 
Document Room at 1717 H Street 
NW., Washington, D.C. 20555 (5 U.S.C. 
552(a)). 

Dated at Bethesda, Md. this 18th 
day of April. 1978. 

For the U.S. Nuclear Regulatory 
Commission. 

Daniel R. Muller, 
Deputy Director, Division of Site 
Safety and Environmental 
Analysis, Office of Nuclear Re¬ 
actor Regulation. 

CFR Doc. 78-11091 Filed 4-24-78; 8:45 ami 


[ 3110 - 01 ] 

OFFICE OF MANAGEMENT AND 
BUDGET 

CLEARANCE Of REPORTS 


The list includes the title of each re¬ 
quest received; the name of the agency 
sponsoring the proposed collection of 
information; the agency form 
number(s), if applicable; the frequency 
with which the information is pro¬ 
posed to be collected; an indication of 
who will be the respondents to the 
proposed collection; the estimated 
number of responses; the estimated 
burden in reporting hours; and the 
name of the reviewer or reviewing divi¬ 
sion or office. 

Requests for extension which appear 
to raise no significant issues are to be 
approved after brief notice through 
this release. 

Further information about the items 
on this daily list may be obtained from 
the Clearance Office, Office of Man¬ 
agement and Budget, Washington, 
D.C. 20503, 202-395-4529, or from the 
reviewer listed. 

New Forms 

DEPARTMENT OP HEALTH, EDUCATION. AND 
WELFARE 

National Institute of Education. Explora¬ 
tory Study of the Impact of PACs on Title 
I Programs. NIE 189A-D, single time. 531 
PAC members/chairpersons, and LEA 
staff and officials. Office of Federal Sta¬ 
tistical Policy and Standard, Laveme V. 
Collins. 673-7959. 

Revisions 

DEPARTMENT OF INTERIOR 

Bureau of Mines, Molybdenum Concen¬ 
trates, 6-1100-M, monthly, producers of 
molybdenum. 216 responses. Office of 
Federal Statistical Policy and Standard. 
54 hours, EUett, C. A, 673-7959. 

DEPARTMENT OF TRANSPORTAION 

Coast Guard. Application, consent and Ap¬ 
proval for Surrender of Marine Document 
of Vessel Covered by Preferred Mortgage, 
CG-4593. on occasion, Owners and Mort¬ 
gagors of documented vessels, 5,000 re¬ 
sponses. 833 hours. Clearance Office, 395- 
3772. 

Extensions 

DEPARTMENT OF HOUSING AND URBAN 

DEVELOPMENT 

Community Planning and Development. Re¬ 
developers Statement for Public Disclo¬ 
sure and Statement of Qualifications and 
Financial Responsibility, HUD 6004, 
6004A. annually, 6.000 responses, 24,000 
hours. Caywood, D. P. 395-3443. 

David R. Leuthold, 
Budget and Management Officer. 
CFR Doc. 78-11230 Filed 4-24-78; 8:45 am] 


CLEARANCE OF REPORTS 
List of Roquotfs 


U*t of Requests 

The following is a list of requests foi 
clearance of reports intended for use 
in collecting information from the 
public received by the Office of Man 
?^f I ?, e ?L and Bu <teet on April 5. 197* 
3509). The purpose of pub 
shing this list in the Federal Regis 
ter is to inform the public. 


The following is a list of requests for 
clearance of reports intended for use 
in collecting information from the 
public received by the Office of Man¬ 
agement and Budget on April 6, 1978 
(44 U.S.C. 3509). The purpose of pub¬ 
lishing this list in the Federal Regis¬ 
ter is to inform the public. 

The list includes the title of each re¬ 
quest received; the name of the agency 


sponsoring the proposed collection of 
information; the agency form 
number(s), if applicable; the frequency 
with w'hich the information is pro¬ 
posed to be collected; an indication of 
who will be the respondents to the 
proposed collection; the estimated 
number of responses; the estimated 
burden in reporting hours; and the 
name of the reviewer or reviewing divi¬ 
sion or office. 

Requests for extension which appear 
to raise no significant issues are to be 
approved after brief notice through 
this release. 

Further information about the items 
on this daily list may be obtained from 
the Clearance Office. Office of Man¬ 
agement and Budget. Washington, 
D.C. 20503, 202-395-4529. or from the 
reviewer listed. 

New Forms 

U.S. InternationalTrade Commission 

Producers Questionnaire (UnaUoyed. Unw- 
rought Copper), single time, 20 producers 
of unalloyed, unwrought copper, C. Louis 
K incannon, 395-3211. 


department of commerce 

National Oceanic and Atmospheric Adminis¬ 
tration, Billfish Survey (for East Coast 
Fisheries), NOAA 88-930, single time, 
45,000 owner of boat or vessel capable of 
billfishing. Clearance Office. 395-3772. 

National Bureau of Standards, Survey of 
State Public Utility Commissions, NBS~ 
1093, single time. 80 survey of State public 
utility commissions. C. Louis Kincannon, 
395-3211. 

Bureau of Census: 

1978 Census of Agricultural Services; 78- 
A40(A) through 78-A40(D); single time, 
250,000 agricultural service establish¬ 
ments, Office of Federal Statistical 
Policy and Standard. 673-7959. 
Self-Employment Form, NC-X5, single¬ 
time, 5,500 self-employed individuals. 
Clearance Office, 395-3772. 

National Oceanic and Atmospheric Adminis¬ 
tration, Subscriber Survey—CDNS, single 
time. 1,445 consultants-professionals. 
Clearance Office. 395-3772. 

department of health, education, and 

WELFARE 

Office of Education, Reporting for State 
Student Financial Assistance Training 
Program. OE-1329-1, annually, 48 the 
State scholarship agencies. Budget Review 
Division. 395-4775. 

Alcohol. Drug Abuse, and Mental Health 
Administration. Division of Resource De¬ 
velopment Product Utilization Survey, 
single time. 8,750 drug abuse personnel, 
Richard Eisinger, 395-3214. 

Social Security Administration. Quality As¬ 
surance Retirement Survivors Insurance 
Review, SSA-3865, single time. 550 RSI 
beneficiaries residing in the State of 
Maryland, Human Resources Division, 
395-3532. 

Office of the Assistant Secretary for Educa¬ 
tion, Application for Federal Assistance 
(Nonconstruction). Institute of Museum 
Services, IMS-100, annually. 1,000 muse¬ 
ums, Budget Review Division. 395-4775. 
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DEPARTMENT OF LABOR 

Employment and Training Administration, 
Surplus Employment Security Property. 
ETA-49, on occasion, 30 State employ¬ 
ment security agencies, Strasser, A., 395- 
6132. 

Revisions 

action 

NSVP Training Evaluation Questionnaire, 
76-NSVP-001, on occasion. 420 former 
participants of NSVP training. 420 re¬ 
sponses, 105 hours. Clearance Office, 395- 
3772. 

VETERANS ADMINISTRATION 

Annual Farm and Home Plan for Institu¬ 
tional On-Farm Course of Training (Ch. 
31). 22-1905P, on occasion. 200 vewterans 
in farm training. 200 responses, 600 hours, 
Caywood, D. P.. 395-3443. 

Annual Status Report'—Insured Loans. 26- 
1872. annually, mortgage lenders. 1200 re¬ 
sponses, 25 hours. Clearance Office. 395- 
3772. 

DEPARTMENT OF HEALTH, EDUCATION, AND 
WELFARE 

Social Security Administration: 
Supplemental Security Income—Quality 
Assurance Case Review Analysis, SSA- 
8508, on occasion, 55,000 SSI beneficia¬ 
ries selected for sampling, 55.000 re¬ 
sponses. 27.500 hours. Human Resources 
Division. Reese, B. F., 395-3532. 

SSA State SSI Information Exchange. 
SSA-8220. on occasion, 4,500 local wel¬ 
fare departments, 500.000 responses. 
84.444 hours. Clearance Office, 395- 
3772. 

DEPARTMENT OF HOUSING AND URBAN 
DEVELOPMENT 

Community Planning and Development, 
Preapplications for CDBG Small Cities 
Program. HUD-4007, annually, 6.500 small 
cities, counties. States applying for CDBG 
discretionary, 7,200 responses, 115.200 
hours, Budget Review Division. 395-4775. 

DEPARTMENT OF INTERIOR 

Bureau of Mines. Placer-Mine Production of 
Gold. Silver, and Platinum. 6-1176-A. an¬ 
nually. producers of gold, silver, and plati¬ 
num, 225 responses, 113 hours. Office of 
Federal Statistical Policy and Standard, 
Ellett, C. A.. 673-7959. 

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration, Aviation 
Medical Examiner Appointment Applica¬ 
tion. FAA-8520-2, on occasion. 1,080 pri¬ 
vate physicians. 1,000 responses. 1,000 
hours. Clearance Office. 395-3772. 

Extensions 

DEPARTMENT OF AGRICULTURE 

Food Safety and Quality Service, Confiden¬ 
tial Statement of Formula—Chemicals 
Used in Meat and Poultry Processing 
Plants. MP 29. on occasion, 4,043 re¬ 
sponses. 1.011 hours. Clearance Office, 
395-3772. 

DEPARTMENT OF COMMERCE 

Bureau of Census, Bunker Coal or Fule Oil 
Laden on Vessels Cleared for Foreign 
Countries, FT 563. monthly, 516 re¬ 
sponses. 600 hours. Office of Federal Sta¬ 
tistical Policy and Standard, 673-7959. 


DEPARTMENT OF DEFENSE 

Departmental and other. Application for 
Armed Services Identification and Privi¬ 
lege Card. DD1172, on occasion. 500.000 
responses. 125,000 hours, Marsha Trayn- 
ham, 395-3773. 

DEPARTMENT OF HOUSING AND URBAN 
DEVELOPMENT 

Housing Production and Mortgage Credit 
Group Practice Facility—Title XI Applica- 
tin for Project Mortgage Insurance, 
FHA2013GP2, on occasion. 20 responses, 
40 hours, Caywood, D. P., Richard Ei- 
slnger, 395-3443. 

DEPARTMENT OF INTERIOR 

Bureau of Mines, Tungsten Ore and Con¬ 
centrate (Supply and Disposition). 6-1140- 
A. annually, 100 responses. 200 hours. 
Office of Federal Statistical Policy and 
Standard, Caywood. D. P., 673-7959. 

DEPARTMENT OF JUSTICE 

Immigration and Naturalization Service: 
Alien Registration (Description and) Fin¬ 
gerprint Chart, AR-4. on occasion. 75000 
responses, 18.750 hours. Clearance 
Office. 395-3772. 

Special Care and Attention for Alien. I- 
287-A-B, on occasion, 100 responses, 8 
hours. Clearance Office. 395-3772. 

DEPARTMENT OF TRANSPORATION 

Departmental and other: 

Leak Report—Transmission and Gather¬ 
ing Systems, DOTF7100.2, on occasion, 
transmission and gathering gas pipeline 
operators, 800 responses. 1,200 hours, 
Strasser, A.. C. Louis Kincannon, 395- 
6132. 

Leak Report—Distribution System. 

DOTF7100.1, on occasion, distribution 
gas pipeline operators. 1,000 responses. 
1,500 hours, Strasser, A.. C. Louis Kin- 
cannon. 395-6132. 

Annua] Report—Distribution system, an¬ 
nually. distribution gas pipeline opera¬ 
tors. 2,100 responses. 25,200 hours, 
Strasser, A.. C. Louis Kincannon. 395- 
6132. 

Distribution Gas Pipeline Operators 
Gathering Systems, annually, annual 
report—transmission and gathering sys¬ 
tems. 400 responses. 4,800 hours, 
Strasser, A.. C. Louis Kincannon, 395- 
6132. 

Federal Highway Administration, Estimates 
of Selected State Highway Finance Data. 
PR-530, annually, 51 responses, 612 hours, 
Office of Federal Statistical Policy and 
Standard, 673-7959. 

National Highway Traffic Safety Adminis¬ 
tration. National Accident Sampling 
System Occupant Interview Form, HS- 
367, on occasion, 18,000 responses, 4,500 
hours. Clearance Office. 395-3772. 

David R. Leuthold, 

Budget and Management Officer . 

[FR Doc. 78-11231 Filed 4-24-78; 8:45 am] 


[ 4710 - 01 ] 

DEPARTMENT OF STATE 

SECRETARY OF STATE’S ADVISORY COMMIT¬ 
TEE ON PRIVATE INTERNATIONAL LAW, 

STUDY GROUP ON TRANSNATIONAL BANK- 

RUPTCY PROBLEMS 

Rescheduled Meeting 

The meeting of the Study Group on 
Transnational Bankruptcy Problems, 
a subgroup of the Secretary of State’s 
Advisory Committee on Private Inter¬ 
national Law, announced in Public 
Notice CM-8/21 in the Federal Regis¬ 
ter of March 16. 1978, has been res¬ 
cheduled to take place on Thursday, 
May 18. 1978, at 10 a.m. in room 5519 
of the Department of State. Members 
of the public may attend up to the 
limits of the capacity of the meeting 
room and participate in the discussion 
subject to instructions of the Chair¬ 
man. 

The meeting will be to consider the 
scope and content of possible bilateral 
agreements with respect to the liqui¬ 
dation or reorganization of insolvent 
estates which may involve assets, 
creditors or stockholders in the United 
States and another State. 

Entrance to the Department of 
State building is controlled, and mem¬ 
bers of the general public should use 
the C Street entrance. Entry will be 
facilitated if arrangements are made 
in advance, and it is requested that 
members of the general public who 
plan to attend the meeting inform 
their name, affiliation, and address to 
Miss Dorothy Fagan, Office of the 
Legal Adviser, Department of State, 
prior to May 18, 1978. The telephone 
number is area code 202-632-8134. 

Dated: April 19, 1978. 

Richard D. Kearney, 
Chairman. 

[FR Doc.78-11089 Filed 4-24-78; 8:45 am) 


[ 4310 - 22 ] 

DEPARTMENT OF THE TREASURY 

Customs Sorvko 

GRAIN ORIENTED SILICON ELECTRICAL STEEL 
FROM ITALY 

Receipt of Information and Initiation of 
Countervailing Duty Investigation 

AGENCY: U.S. Customs Service, Trea¬ 
sury Department 

ACTION: Receipt of Information and 
Initiation of Countervailing Duty In¬ 
vestigation. 

SUMMARY: This notice is to inform 
the public that information has been 
received which tends to indicate that 
benefits are granted by the Govern¬ 
ment of Italy to a producer and ex¬ 
porter of grain oriented silicon steel 
which constitute a bounty or grant 
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under the Countervailing Duty Law. 
Accordingly, Treasury is opening a 
countervailing duty investigation on 
the subject merchandise from Italy. A 
preliminary determination will be 
made not later than May 11, 1978 and 
a final determination not later than 
November 11. 1978. 

EFFECTIVE DATE: April 25, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Richard B. Self, Director, Office of 

Tariff Affairs, Department of the 

Treasury. 15th and Pennsylvania 

Avenue NW., Washington, D.C. 

20220, 202-566-8585. 

SUPPLEMENTARY INFORMATION: 
On October 11, 1977, a “Final Counter¬ 
vailing Duty Determination" was pub¬ 
lished in the Federal Register <42 FR 
54899). The notice stated that Temi 
Societa per lTndustria e l’Elettricita. 
S.p.A. ("Temi"), had not received 
from the Government of Italy, direct¬ 
ly or indirectly, any bounties or grants 
on its exports of grain oriented silicon 
electrical steel within the meaning of 
section 303, Tariff Act of 1930, as 
amended <19 U.S.C. 1303). 

Among the alleged benefits claimed 
by petitioner to constitute bounties or 
grants was the purchase of stock or 
conversion of debt to equity in Temi’s 
parent, Finsider, S.p.A., by the Istituto 
per la Ricostruzione Industrial 
<“TRI"), an agency of the Italian Gov¬ 
ernment under the Ministry of State 
Participations. The available evidence 
indicated that no such transaction had 
occurred since 1965, a date deemed too 
remote from Terni’s expansion to have 
an impact on its current exports, and 
that to the extent Finsider had invest¬ 
ed in Temi since 1965, it had done so 
with funds internally generated or 
raised in capital markets on commer¬ 
cial terms. Accordingly, it was deter¬ 
mined that even if Finsider’s recent 
decision to expand Temi were made at 
the suggestion or direction of the Ital¬ 
ian Government, no bounty or grant 
within the meaning of the Law exists. 
The final determination then stated: 

Of course If, in the future, the Italian 
Government should, either through IRI or 
otherwise, increase Finsider’s available 
funds, on other than terms that may rea¬ 
sonably be regarded as commercial, this con¬ 
clusion may require reconsideration. 

On November 11. 1977 petitioner 
submitted information indicating that 
on October 3. 1977, Finsider held a 
special shareholders' meeting at which 
a 390 billion lire increase in share cap- 
tal <from 195 billion to 585 billion 
lire) was approved. The shareholder 
resolution approved issuance of 780 
million shares with a par value of 500 
lire, and the offer of an option to all 
shareholders to purchase at par two 
issued sha res for each one held. 
Although the stock market value of 
r insider’s shares was then 85 lire per 


share, IRI not only agreed to purchase 
its quota of the newly issued stock <58 
percent of the offering), it also agreed 
to buy the remainder of the offering 
and to hold it in escrow for five years 
to enable Finsider’s minority share¬ 
holders to purchase their pro rata por¬ 
tions at 500 lire. Accordingly, it has 
been concluded that a new investiga¬ 
tion on grain oriented silicon electrical 
steel from Italy is warranted. The new 
investigation will be concerned solely 
with tfte above-described recapitaliza¬ 
tion. All other aspects of the October 
11, 1977, Final Determination remain 
unchanged and will not be reconsid¬ 
ered. 

Pursuant to section 303<a)<4) of the 
Tariff Act of 1930, as amended, the 
Secretary is required to make a pre¬ 
liminary determination by May 11. 
1978 and a final determination by no 
later than November 11, 1978 as to 
whether or not any bounty or grant is 
being paid or bestow r ed. 

Pursuant to Reorganization Plan No. 
26 of 1950 and Treasury Department 
Order No. 190 <Revision 14), July 1, 
1977, the provisions of Treasury De¬ 
partment Order No. 165, Revised, No¬ 
vember 2, 1954, and § 159.47 of the 
Customs Regulations <19 CFR 159.47), 
insofar as they pertain to the issuance 
of a notice of receipt of information 
and initiation of a countervailing duty 
investigation by the Commissioner of 
Customs are hereby waived. 

This notice is published pursuant to 
section 303<aX3XA) of the Tariff Act 
of 1930, as amended <19 U.S.C. 
1303<aX3XA)). 

Robert H. Mundheim, 
General Counsel of the Treasury. 

April 18, 1978. 

[FR Doc. 78-11137 Filed 4-24-78; 8:45 am] 


[ 4510 - 29 ] 

[ 4830 - 01 ] 

DEPARTMENT OF THE TREASURY 

Internal Revenue Service 

DEPARTMENT OF LABOR 

Pension and Welfare Benefit Programs 

EMPLOYEE BENEFIT PLANS 

Notice of Pendency of Exemption Relating to a 
Transaction Involving the Leo F. Quinn, P.A. 
Profit Sharing Trust (Application No. D-707) 

AGENCIES: Department of the Trea¬ 
sury/Internal Revenue Service. De¬ 
partment of Labor. 

ACTION: Notice of pendency of ex¬ 
emption. 

SUMMARY: The Internal Revenue 
Service and the Department of Labor 
(the Agencies) propose granting an ex¬ 
emption from certain restrictions im¬ 
posed by the Employee Retirement 
Income Security Act of 1974 (the Act) 


and the Internal Revenue Code of 
1954 (the Code). The proposed exemp¬ 
tion was requested by the trustees of 
the Leo F. Quinn, P.A. Profit Sharing 
Trust (the Trust). The exemption, if 
granted, will allow the Trust to sell a 
parcel of land to Drs. Jacob L. Raney. 
Charles G. Dalbey and Leo F. Quinn, 
who are the trustees of the Trust and 
officers, directors, shareholders and 
highly compensated employees of Leo 
F. Quinn. P.A. (the Employer). 

DATE: Written comments and re¬ 
quests for a public hearing must be re¬ 
ceived by the Internal Revenue Ser¬ 
vice on or before May 25. 1978. 

ADDRESS: All written comments and 
all requests for a hearing (preferably 
six copies) should be addressed to the 
Internal Revenue Service, 1111 Consti¬ 
tution Avenue NW., Washington, D.C. 
20224, Attention: E:EP:PT:1 (D-707). 
The application for exemption re¬ 
ferred to in this notice, all comments 
relating to the proposed exemption, 
and any requests for a hearing will be 
available for public inspection at the 
Internal Revenue Service National 
Office Reading Room, 1111 Constitu¬ 
tion Avenue NW., Washington. D.C. 
20224 and at the Public Documents 
Room of the Pension and Welfare 
Benefit Programs, Room N-4677, 200 
Constitution Avenue NW., Washing¬ 
ton, D.C. 20216. 

FOR FURTHER INFORMATION 
CONTACT: 

Timothy S. Smith of the Prohibited 
Transactions Staff of the Employee 
Plans Division, Internal Revenue 
Service, 1111 Constitution Avenue 
NW., Washington, D.C. 20224, Atten¬ 
tion: E:EP:PT:1, 202-566-6761. This 
is not a toll free number. 

SUPPLEMENTARY INFORMATION: 

Requested Exemption 

Notice is hereby given of the pen¬ 
dency before the Agencies of an ex¬ 
emption from the restrictions of sec¬ 
tions 406(a)(1) (A) and (D) and 

406(b)(1) and 406(b)(2) of the Act and 
from the taxes imposed by sections 
4975 (a) and (b) of the Code by reason 
of sections 4975(c)(1) (A). (D) and (E) 
of the Code. The application was filed 
pursuant to section 408(a) of the Act 
and section 4975(c)(2) of the Code and 
in accordance with the procedures set 
forth in ERISA Procedure 75-1 (40 FR 
18471, April 28, 1975) and Rev. Proc. 
75-26, 1975-1 C.B. 722. 

Summary of Representations 

The proposed exemption is based on 
the facts and representations con¬ 
tained in the application for exemp¬ 
tion filed by the trustees of the Trust 
which are summarized below. Interest¬ 
ed persons are referred to the applica¬ 
tion for exemption for the complete 
representations of the applicants. 
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1. The Trust and the Leo P. Quinn, 
P.A. Pension Trust (the Pension 
Trust) are the funding instruments for 
the Leo P. Quinn, P.A. Profit-Sharing 
Plan and Pension Plan (the Plans). As 
of February 16, 1977 the Plans had 
seven participants. The trustees of 
each Trust are Drs. Jacob L. Raney. 
Charles G. Dalbey and Leo F. Quinn, 
who are also officers, directors, 10 per¬ 
cent or more Shareholders and highly 
compensated employees of the Em¬ 
ployer. Dr. Quinn is also the Plan Ad¬ 
ministrator for both Plans. 

2. On or about January 8, 1973, the 
Employer obtained 2.46 acres of land 
located in Boca Raton, Palm Beach 
County, Fla. On or about that same 
date the Employer and the Trusts en¬ 
tered into an agreement under which 
the Trusts each agreed to purchase ap¬ 
proximately one-half of the property. 
On or about January 19. 1973, the 
Trusts purchased the property. The 
price paid by each Trust was $49,000, 
of which $32,500 was financed by a 
local financial institution. 

3. Prior to the enactment of the Act 
the intention of the Trusts was to 
build a medical complex on the prop¬ 
erty and lease this complex to the Em¬ 
ployer. 

4. An appraisal of the two pieces of 
property made by the Inland Mort¬ 
gage and Investment Company, West 
Palm Beach, Fla., estimated the total 
fair market value of both pieces of 
property to be $176,800 as of January 
12, 1977. 

5. The Pension Trust sold its parcel, 
which consisted of approximately 1.28 
acres, to unrelated parties on March 
22. 1977, for $90,000 cash. 

6. The Trust’s parcel, which consists 
of approximately 1.18 acres, was listed 
for sale with Florida Sites, Inc. of 
Boca Raton, Fla. for a period of 2 
months beginning on April 7, 1977. 
The asking price was $95,000 with cash 
to be paid at closing. In the event of 
sale, a commission of 10 percent of the 
sales price was to be paid by the Trust. 
In a letter addressed to Leo F. Quinn, 
M.D., Trustee, dated May 18. 1977, a 
representative of Florida Sites, Inc. 
states that although on several occa¬ 
sions he thought that they were close 
to a contract, there was purchaser re¬ 
sistance to the price, and, more impor¬ 
tantly, to the requirement of cash at 
closing. He suggested that the price be 
lowered to $90,000 with payment to be 
made over a 3 Vfr year period. 

7. In a letter dated May 18. 1977, 
Peter F. Doran of Peter F. Doran, Inc., 
of Boca Raton. Fla., gives his personal 
opinion, not an appraisal, that the 
Trust's parcel could be sold for be¬ 
tween $85,000 and $90,000. 

8. In an appraisal by the Inland 
Realty Associates, Inc., dated August 
30, 1977, the fair market value of the 
Trust’s parcel alone was estimated to 
be $90,000. 


9. Applicants assert that the pro¬ 
posed transaction is in the interests of 
the Trust and its participants and 
beneficiaries for the following reasons: 

(a) The Trust’s parcel which repre¬ 
sents approximately 47 percent of 
plan assets is no longer appreciating in 
value and is therefore a wasting asset. 

(b) The Trust’s parcel which pro¬ 
duces no income is becoming increas¬ 
ingly expensive to hold as a result of 
changes in the law which were not for- 
seeable when the investment was 
made. The Trust’s holding costs in¬ 
clude taxes, assessments for improve¬ 
ments, insurance, other nonrecurring 
and recurring expenses, and mainte¬ 
nance. 

(c) The sale will be for $90,900 in 
cash. Such sale of a nonliquid asset 
which produces no income will enable 
the Trust to invest the money in 
liquid, income producing assets. 

10. Drs. Raney, Dalbey and Quinn 
will pay all costs and expenses of the 
sale and the attorney fees related to 
this application for exemption. 

11. Drs. Raney, Dalbey and Quinn 
intend to construct a medical complex 
on the land and lease it to the Em¬ 
ployer exclusively for the Employer’s 
orthopedic-surgical practice. 

Notification of Interested Persons 

Written notice shall be given to all 
interested persons. The interested per¬ 
sons include the employees of the Em¬ 
ployer and the beneficiaries of the 
Trust. The manner of the notice shall 
be in writing giving a brief description 
of the transaction, giving a copy of the 
notice of pendency of such exemption 
as published in the Federal Register, 
informing the Interested persons of 
their right to comment on such ex¬ 
emption, and informing the interested 
persons of the period for comments to 
be received as published In the Feder¬ 
al Register. 

The notice shall be given to the in¬ 
terested persons by the Plan Adminis¬ 
trator within 10 (ten) days after the 
notice of pendency of such exemption 
is published in the Federal Register. 

General Information 

The attention of interested persons 
is directed to the following: 

(1) The fact that a transaction is the 
subject of an exemption under section 
4975(cX2) of the Code and section 
408(a) of the Act does not relieve a fi¬ 
duciary or other party in interest or 
disqualified person with respect to a 
plan to which the exemption is appli¬ 
cable from certain other provisions of 
the Code and the Act, including any 
prohibited transaction provisions to 
which the exemption does not apply 
and the general fiduciary responsibil¬ 
ity provisions of section 404 of the Act 
which, among other things, require a 
fiduciary to discharge his or her duties 
respecting the plan solely in the inter¬ 


est of the plan’s participants and bene¬ 
ficiaries and in a prudent fashion in 
accordance with section 404(a)(1)(B) 
of the Act; nor does it affect the re¬ 
quirement of section 401(a) of the 
Code that a plan must operate for the 
exclusive benefit of the employees of 
the employer maintaining the plan 
and their beneficiaries; 

(2) The proposed exemption con¬ 
tained herein does not extend to trans¬ 
actions prohibited under section 
4975(c)(1)(F) of the Code and section 
406(b)(3) of the Act; 

(3) Before an exemption may be 
granted under section 4975(c)(2) of the 
Code and section 408(a) of the Act, the 
Agencies must find that the exemp¬ 
tion is administratively feasible, in the 
interest of the plan and of its partici¬ 
pants and beneficiaries, and protective 
of the rights of the participants and 
beneficiaries; and 

(4) The exemption proposed herein, 
if granted, is supplemental to, and not 
in derogation of, any other provisions 
of the Code and Act, including statu¬ 
tory or administrative exemptions and 
transitional rules. Furthermore, the 
fact that a transaction is subject to an 
administrative or statutory exemption 
is not dispositive of whether the trans¬ 
action is in fact a prohibited transac¬ 
tion. 

Written Comments and Hearing 
Request 

All interested persons are invited to 
submit written comments or requests 
for a hearing on the pending exemp¬ 
tion set forth herein to the address 
and within the time period set forth 
above. The application for exemption 
and all comments relating to the pro¬ 
posed exemption will be open to public 
inspection at the addresses set forth 
above. 

Proposed Exemption 

Based upon the facts and represen¬ 
tations set forth in the application, 
the Agencies are considering granting 
the requested exemption under the 
authority of section 4975(c)(2) of the 
Code and section 408(a) of the Act and 
in accordance with the procedures set 
forth in Rev. Proc. 75-26 and ERISA 
Procedure 75-1. Effective upon the 
granting of this exemption, the taxes 
imposed by section 4975 (a) and (b) of 
the Code by reason of section 
4975(c)(1) (A), (D) and (E) of the Code 
and the restrictions of section 
406(a)(1) (A) and (D) and section 
406(b)(1) and 406(b)(2) of the Act shall 
not apply to the sale of the Boca 
Raton property from the Trust to Drs. 
Raney. Dalbey and Quinn for $90,000 
cash provided that this amount is not 
less than the fair market value of the 
property. 

The pending exemption, if granted, 
will be subject to the express condi¬ 
tions that the material facts and rep- 
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reservations contained in the applica¬ 
tion are true and complete, and that 
the application accurately describes all 
material terms of the transaction to be 
consummated pursuant to the exemp¬ 
tion. 

Signed at Washington. D.C., this 
18th day of April 1978. 

Fred J. Ochs, 

Director , Employee Plans Divi¬ 
sion, Internal Revenue Ser¬ 
vice. 

Ian D. Lanoff, 

Administrator of Pension and 
Welfare Benefit Programs, 
Labor-Management Services 
Administration, U.S. Depart¬ 
ment of Labor. 

CFR Doc. 78-11132 Filed 4-20-78; 11:16 am] 


[ 7035 - 01 ] 

INTERSTATE COMMERCE 
COMMISSION 

CAB 7 (SDM)l 

CHICAGO, MILWAUKEE, ST. PAUL A PACIFIC 
RAILROAD CO. 

Amended System Diagram Map 

Notice is hereby given that, pursu¬ 


ant to the requirements contained in 
title 49 of the Code of Federal Regula¬ 
tions, part 1121.23, that the Chicago, 
Milwaukee. St. Paul Pacific Rail¬ 
road Co., has filed with the Commis¬ 
sion its amended color-coded system 
diagram map in Docket No. AB 7 
(SDM). The maps reproduced here in 
black and white are reasonable repro¬ 
ductions of that amended system dia¬ 
gram map and the Commission on 
March 3l, 1978, received a certificate 
of publication as required by said reg¬ 
ulation which is considered the effec¬ 
tive date on which the amended 
system diagram map was filed. 

Color-coded copies of the map have 
been served on the Governor of each 
State in which the railroad operates 
and the Public Service Commission or 
similar agency and the State designat¬ 
ed agency. Copies of the map may also 
be requested from the railroad at a 
nominal charge. The maps also may be 
examined at the office of the Commis¬ 
sion, Section of Dockets, by requesting 
docket No. AB 7 (SDM). 


H. G. Homme, Jr.. 
Acting Secretary. 
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CATEGORY 

CATEGORY 

CATEGORY 



1 ANTICIPATED SUBJECT Of ABANDONMENT APPLICATION 
WITHIN 3 YEARS 49 CFR SEC 1121.20 Mill 

2 POTENTIALLY SUBJECT TO ABANDONMENT. 49 CFR SEC 1121.20 Ibl (2\ 
3. APPLICATION PRESENTLY PENDING BEFORE COMMISSION. 

49 CFR SEC ll2l.20Tbl(3l 

4OPERATED UNDER SUBSOY 49 USC SEC lo <4(4 
49 CFR SEC 1121.20 (b)(4) 

3 OTHER LINES OWNED ANO OPERATED, OIRCCTLY OR INDMECTUT. 

49 CfR SEC 1121 20 (bl (5) 

RIGHTS APPLICATION PENDING BEFORE I C C 


-STATE BOUNDARY LINES 

-COUNTY BOUNOARY LINES 

uuwu^uu S M S A BOUNOARY LINES 

-INTERNATIONAL BOUNOARY LINES SCALE IN MILES 

m REFERS TO LINE DESCRIPTION 

A ANY CITY WITH A POPULATION OT 3000 OR MORE WITHIN 3 MILES OF A RAIL LINE. 

MARCH 31,1970 




STANDARD METROPOLITAN 

STATISTICAL AREAS 

® 

SEATTLE-EVERETT 

0 

DUBUQUE 

® 

TACOMA 

® 

CEDAR RAPIDS 

© 

YAKIMA 

® 

DES MOINES 

© 

RICHLAND-KENNWICK 

© 

DAVENPORT-ROCK ISLANO 

© 

SPOKANE 

© 

GREEN BAY 

® 

PORTLAND 

© 

APPLETON 

© 

GREAT FALLS 

© 

MADISON 

© 

BILLINGS 

© 

MILWAUKEE 

© 

FARGO 

© 

RACINE 

© 

SIOUX FALLS 


KENOSHA 


SIOUX CITY 

(BB) 

ROCKFORD 

© 

OMAHA 

@ 

CHICAGO 


KANSAS CITY 

© 

KANKAKEE 

© 

DULUTH-SUPERIOR 

© 

GARY-HAMMOND 

© 

MINNEAPOLIS-ST. PAUL 


TERRE HAUTE 


EAU CLAIRE 

@ 

BLOOMINGTON 

© 

LA CROSSE 

( 0 ) 

LOUISVILLE 
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Chicago, Milwaukee, St. Paul and 
Pacific Railroad Co. 

CATEGORY 1 

Lines or portions of lines which the 
carrier anticipates will be the subject 
of abandonment or discontinuance ap¬ 
plication to be filed within three (3) 
years. 



Illinois 
Map Code [1041 

(a) Moronts to McNabb (11.0 mile segment 
of trackage rights of the Illinois-lowa Divi¬ 
sion, Fourteenth Subdivision, and related 
trackage). 

(b) Located wholly In the State of Illinois. 

(c) Located in Putnam County. 

(d) Milepost 91.7 (Moronts) to milepost 
95.6 (Granville); and milepost 0.0 (Gran¬ 
ville) to milepost 7.1 (McNabb). 

(e) No agency stations on this segment. 

(f) Operation authorized by trackage 
rights over ConRaU. 


6.5) included, dualized with Adel (milepost 
22.4) not included. 

Map Code [1131 

(a) Muscatine to Rutledge (75.7 mile seg¬ 
ment of the Illlnois-Iowa Division. Nine¬ 
teenth Subdivision, and related trackage). 

(b) Located wholly in the State of Iowa. 

(c) Located in Muscatine, Louisa, Wash¬ 
ington, Keokuk, Jefferson, and Wapello 
Counties. 

(d) Milepost 28.6 to 104.3 

. (e) No agency stations on this segment. 

Iowa/Missouri 
Map Code [114] 

(a) Ottumwa Junction, Iowa, to Polo, Mo. 
(151.5 mile segment of the Illinois-lowa Di¬ 
vision, Twentieth Subdivision, and related 
trackage) 59.0 miles in Iowa; 92.5 miles in 
Missouri). 

(b) Located in the States of Iowa and Mis¬ 
souri. 

(c) Located in Iowa Counties of: Wapello, 
Monroe, Appanoose, and Wayne. Located in 
Missouri Counties of: Putnam. Sullivan, 
Grundy. Livingston, and Caldwell. 

(d) Milepost 111.0 to 262.5. 

(e) Agency station Chillicothe, Mo. (mile¬ 
post 228.6) dualized with Chula, Mo. (mile¬ 
post 219.0) is included. 

Wisconsin 
Map Code [115] 

(a) Tomahawk to Heafford Junction (5.7 
mile segment of the Wisconsin Division, 
Nineteenth Subdivision, and related track¬ 
age). 

(b) Located wholly in the State of Wiscon¬ 
sin. 

(c) Located in Lincoln County. 

Milepost 133.4 to 139.1. 

(e) Agency station Heafford Junction, (mi¬ 
lepost 138.6) included. 


(c) Located in Thurston County. 

(d) Milepost 37.0 to 48.2. 

(e) No agency stations on this segment. 

(f) Contemplates coordination with the 
Union Pacific RR. for operation Centralia 
to Helsing Junction. 

Map Code [143] 

(a) East Spokane to Metaline Falls (108.6 
mile segment (47.5 miles of trackage rights, 
and 61.1 miles of MILW trackage of the 
Washington Division, Twenty-second Subdi¬ 
vision, and related trackage). 

(b) Located wholly in the State of Wash¬ 
ington. 

(c) Located in Spokane and Pend Oreille 
Counties. 

(d) Burlington Northern, Inc., East Spo¬ 
kane (milepost 1.479.5 to Newport (milepost 
1,432.0) (47.5 miles of trackage rights), Mil¬ 
waukee road Newport (milepost 43.6 to Me¬ 
taline Falls (milepost 104.7) (61.1 miles). 

(e) No agency stations on this segment. 

Map Code [147] 

(a) Beverly Junction to Hanford (20.8 mile 
segment of the Washington Division, Eigh¬ 
teen Subdivision, and related trackage). 

(b) Located wholly in the State of Wash¬ 
ington. 

(c) Located in Kittitas, Yakima, and 
Benton Counties. 

(d) Milepost 0.0 to 20.8. 

(e) No agency stations on this segment. 

Montana 

Map Code [150] 

(a) Winifred Junction to Winifred (43.4 
mile segment of the Montana Division. 
Twelfth Subdivision, and related trackage). 

(b) Located wholly in the State of Mon¬ 
tana. 

(c) Located in Fergus County. 

(d) Milepost 0.0 to 43.4. 

(e) No agency stations on this segment. 

South Dakota 


Map Code [105] 

(a) Ladd to Seatonville (2.3 mile segment 
of the Illinois-lowa Division, Fourteenth 
Subdivision, and related trackage). 

(b) Located wholly in the State of Illinois. 

(c) Located m Bureau County. 

(d) Milepost 81.9 to 84.2 (MILW). 

(e) No agency stations on this segment. 

(f) Contemplates coordination with Chica¬ 
go North Western Transportation Co. 
(CNWT), and Burlington Northern, Inc. 
(BN). 

Iowa 

Map Code [108] 

(a) Delmar to Maquoketa (6.5 mile seg¬ 
ment of the Illinois-lowa Division, Twenty- 
third Subdivision, and related trackage). 

(b) Located wholly in the State of Iowa. 

(c) Located in Clinton and Jackson Coun¬ 
ties. 

(d) Milepost 26.7 to 33.2 

(e) No agency stations on this segment. 

Map Code [109] 

(a) Clive to Woodward Junction (22.0 mile 
segment of the Illinois-lowa Division, 
Twenty-seventh Subdivision, and related 
trackage). 

(b) Located wholly in the State of Iowa. 

(c) Located in Dallas and Polk Counties. 

(d) Milepost 0.0 to 22.0 

(e) Agency station Clive (milepost 7.5) not 
included, Agency station Grimes (milepost 


Map Code [116] 

(a) South Appleton to Appleton (1.7 mile 
segment of the Wisconsin Division, Eigth 
Subdivision, and related trackage). 

(b) Located wholly in the State of Wiscon¬ 
sin. 

(c) Located in Winnebago and Outagamie 
Counties. 

(d) Milepost 188.5 to 190.2. 

(e) Agency station Menasha (milepost 
185.5) serves this segment, but not included. 

South Dakota 
Map Code [135] 

(a) Napa to Platte (82.9 mile segment of 
the Minnesota-Dakota Division, Thirty- 
sixth Subdivision, and related trackage). 

(b) Located wholly in the State of South 
Dakota. 

(c) Located in Yankton, Bon Homme, and 
Charles Mix Counties. 

(d) Milepost 0.0 to 82.9. 

(e) No agency stations on this segment. 

Washington 
Map Code [140] 

(a) Maytown to Helsing Junction (11.2 
mile segment of the Washington Division, 
Sixteenth Subdivision, and related track¬ 
age). 

(b) Located wholly in the State of*Wash- 
ington. 


Map Code [152] 

(a) Moreau Junction to Isabel (56.5 mile 
segment of the Minnesota-Dakota Division, 
Forty-seventh Subdivision, and related 
trackage). 

(b) Located wholly in the State of South 
Dakota. 

(c) Located in Corson and Dewey Coun¬ 
ties. 

(d) Milepost 0.0 to 56.5. 

(e) No agency stations on this segment. 

North Dakota/South Dakota 
Map Code [153] 

(a) Roscoe, S. Dak., to Linton, N. Dak. 
(75.6 mile segment of the Minnesota-Dakota 
Division. Thirty-first Subdivision, and relat¬ 
ed trackage). 

(b) Located in the States of North Dakota 
and South Dakota, (34.9 miles in North 
Dakota and 40.7 miles in South Dakota). 

(c) Located in North Dakota Counties of: 
McIntosh and Emmons. Located in South 
Dakota Counties of: Edmunds, McPherson, 
and Campbell. 

(d) Milepost 0.0 to 75.6. 

(e) Agency station at Roscoe (milepost 0.0) 
not included. 

Map Code [154] 

(a) Aberdeen, S. Dak., to Edgeley, N. Dak. 
(63.3 mile segment of the Minnesota-Dakota 
Division, Twenty-ninth Subdivision, and re¬ 
lated trackage). 
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(b> Located on the States of North Dakota 
and South Dakota (31.8 miles in South 
Dakota and 31.5 miles in North Dakota). 

(c) Located in Brown County of South 
Dakota, and in Dickey and La Moures Coun¬ 
ties. in North Dakota. 

(d) Milepost 0.0 to 63.3. 

(e) Agency station of Aberdeen. S. Dak. 
(milepost 0.0) not included. 

Map Code [155] 

(a) Andover. S. Dak., to Brampton. N. 
Dak. (42.8 mile segment of the Minnesota- 
Dakota Division. Twenty-eighth Subdivi¬ 
sion. and related trackage). 

(b) Located in the States of North and 
South Dakota (38.6 miles in South Dakota, 
and 4.2 miles in North Dakota). 

(c) Located in Sargent County. N. Dak., 
and in Day and Marshall Counties. S. Dak. 

(d) Milepost 0.0 to 42.8. 

(e) Agency station Britton (milepost 28.2) 
included. 

Minnesota/North Dakota/South Dakota 
Map Code [160] 

(a) Ortonville, Minn., to Fargo, N. Dak. 
(117.0 mile segment of the Minnesota- 
Dakota Division. Twenty-Fifth Sub-Divi¬ 
sion. and related trackage). 

(b) Located in the States of Minnesota. 
North Dakota, and South Dakota (46.2 
miles in Minnesota, 69.5 miles in North 
Dakota, and 1.3 miles in South Dakota). 

(c) Located in Big Stone and Traverse 
Counties of Minnesota; Richland and Cass 
Counties of North Dakota; and Roberts 
County of South Dakota. 

(d) Milepost 0.0 to 117.0. 

(e) Agency station of Ortonville (Mainline 
milepost 600.0) not Included, agency station 
Wahpeton (milepost 70.9) Included, agency 
station Fargo (milepost 116.1) Included. 

Michigan 
Map Code [170] 

(a) Channing to Republic (23.1 mile seg¬ 
ment of the Wisconsin Division, Tenth Sub¬ 
division, and related trackage). 

(b) Located wholly In the State of Michi¬ 
gan. 

(c) Located in Dickinson and Marquette 

Counties. 

(d) Milepost 315.3 to 338.4. 

(e) Agency station Channing (milepost 
315.9) not included. 

Wisconsin 
Map Code [172] 

(a) Ripon Junction to Oshkosh (19.0 mile 
segment of the Wisconsin Division, Twelfth 
Subdivision, and related trackage). 

<b) Located wholly in the State of Wiscon¬ 
sin. 

(c) Located in Fond du Lac and Winne¬ 
bago Counties. 

(d) Milepost 169.3 to 188.3. 

( e) Agency station Ripon (milepost 169.5) 
not included, agency station Oshkosh (mile¬ 
post 188.0) included. 

Map Code [173] 

(a) Cambria to Portage Junction (16.7 
™ le ♦t e £ nent ? f the Wisconsin Division. Fif¬ 
teenth Subdivision, and related trackage). 
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(b) Located wholly in the State of Wiscon¬ 
sin. 

(c) Located in Columbia County. 

(d) Milepost 182.4 to 165.7. 

(e) Agency station Portage (mainline mile¬ 
post 178.2) not included. 


Map Code [179] 

(a) Walworth to Avalon (13.5 mile seg¬ 
ment of the Illlnois-Iowa Division, Third 
Subdivision, and related trackage). 

(b) Located wholly in the State of Wiscon¬ 
sin. 

(c) Located In Rock and Walworth Coun¬ 
ties. 

(d) Milepost 75.2 to 88.7. 

(e) Agency station Walworth (milepost 
73.5) not included. 


Montana 
Map Code [180] 

(a) Ringling to Dorsey (3.49 mile segment 
of the Montana Division, leased, operated, 
and maintained by the White Sulphur 
Springs and Yellowstone Park Railway). 

(b) Located wholly in the State of Mon¬ 
tana. 

(c) Located in Meagher County. 

(d) Engineering Stations 520+30.5 to 
335 + 96.4. 

(e) No agency stations on this segment. 


Minnesota/Iowa 
Map Code [181] 

(a) Austin Junction to Mason City (39.5 
mile segment of the Minnesota-Dakota Divi¬ 
sion. Thirteenth Subdivision, and related 
trackage). 

(b) Located in the States of; Minnesota, 
11.3 miles; Iowa, 28.2 miles. 

(c) Located in Mower Country, Minn., and 
in Cerro Gordo, Worth, and Mitchell Coun- 

fipc Tntra 

(d) Milepost 0.0 to 39.5. 

(e) Agency station Mason City (mainline 
milepost 116.7) not included, agency station 
Austin (mainline milepost 69.5) not Includ¬ 
ed. 


Wisconsin 
Map Code [182] 

(a) Crivitz to Marinette (16.8 mile segment 
of the Wisconsin Division, Ninth Subdivi¬ 
sion, and related trackage). 

(b) Located wholly in the State of Wiscon¬ 
sin. 

(c) Located in Marinette County. 

(d) Milepost 249.7 to 266.5. 

(e) Agency station Crivitz (mainline mile¬ 
post 248.3) and agency station Marinette 
(milepost 270.4) not Included. 

(f) Contemplates coordination with Chica¬ 
go North Western Transportation Co. 
(CNWT). 


Chicago, Milwaukee, St. Paul and 
Pacific Railroad Co. 

Category 2 

Lines or jportions of lines potentially 
subject to abandonment. 
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Washington 

Map Code [244] 

(a) Port Angeles to Port Townsend (50.8 
mile segment of the Washington Division, 
Fourteenth Subdivision, and related track¬ 
age). 

(b) Located wholly in the State of Wash¬ 
ington. 

(c) Located in Clallam and Jefferson 
Counties. 

(d) Milepost 0.0 to 50.8. 

(e) Agency at Port Angeles (milepost 50.8) 
included. 

Map Code [245] 

(a) Helsing Junction to Hoquiam (47.1 
mile segment of the Washington Division. 
Sixteenth Subdivision, and related track¬ 
age). 

(b) Located wholly In the State of Wash¬ 
ington. 

(c) Located in Grays Harbor and Thurston 
Counties. 

(d) Milepost 48.2 to 90.7 (Joint ownership 
Milwaukee Road and Union Pacific RR.). 
Milepost 90.7 to 95.3 (trackage rights over 
Burlington Northern. Inc.). 

(e) Agency station Aberdeen (milepost 
90.2) included. 

Map Code [246] 

(a) Chehalis Junction to Raymond (53.0 
mile segment of the Washington Division, 
Seventeenth Subdivision, and related track¬ 
age). 

(b) Located wholly in the State of Wash¬ 
ington. 

(c) Located In Lewis and Pacific Counties. 

(d) Milepost 0.0 to 53.0 on Burlington 
Northern, Inc. (trackage rights over the BN, 
Inc.). 

(e) Agency station Chehalis (mainline mi¬ 
lepost 19.0) not included. 

Map Code [2481 

(a) Tiflis to Marcellus (39.0 mile segment 
of the Washington Division. Twenty-first 
Subdivision, and related trackage). 

(b) Located wholly in the State of Wash¬ 
ington. 

(c) Located in Grant and Adams Counties. 

(d) Milepost 8.2 to 47.2. 

(e) No agency stations on this segment. 

Montana 

Map Code [249] 

(a) Fairfield to Agawam (31.3 mile seg¬ 
ment of the Montana Division. Fourteenth 
Subdivision, and related trackage). 

(b) Located wholly in the State of Mon¬ 
tana. 


FEDERAL REGISTER, VOL 43, NO. 80—TUESDAY, APRIL 25, 1978 









17584 


NOTICES 


(c) Located In Teton County. 

(d) Milwaukee Road milepost 234.3 to Mil¬ 
waukee milepost 244.4. Joint Milwaukee- 
Burlington Northern, Inc. milepost 244.4 to 
MILW-BN milepost 251.2. Milwaukee Road 
milepost 251.2 to milepost 265.6. 

Agency station Fairfield (milepost 234.0) 
not included, agency station Choteau (mile¬ 
post 252.0) included. 

South Dakota 

Map Code [2511 

(a) Mitchell to Rapid City (286.0 mile seg¬ 
ment of the Minnesota-Dakota Division, 
Forty-first and Forty-second Subdivisions, 
and related trackage). 

(b) Located wholly in the State of South 
Dakota. 

(c) Located in Davison. Aurora, Brule, 
Lyman. Jones, Jackson, and Pennington 
Counties. 

(d) Milepost 374.5 to 660.5. 

(e) Agency station Mitchell (mainline mi¬ 
lepost 373.9) not Included, agency stations 
Parker (milepost 323.2). Chamberlain (mile¬ 
post 440.5), Kennebec (milepost 471.1), 
Murdo (milepost 516.3), Rapid City (mile¬ 
post 660.2), and Presho (milepost 481.0) now 
dualized with Kennebec, are all included. 

Map Code [252] 

(a) Canton to Mitchell (78.1 mile segment 
of the Minnesota-Dakota Division, Thirty- 
eighth Subdivision, and related trackage). 

(b) Located wholly in the State of South 
Dakota. 

(c) Located in Lincoln, Turner. Hutchin¬ 
son. McCook, Hanson, and Davison Coun¬ 
ties. 

(d) Milepost 295.4 to 373.5. 

(e) Agency station at Mitchell (milepost 
373.9) not included, agency station Canton 
(milepost 294.7) not included. Agency sta¬ 
tion Parker (milepost 323.2) included. 

Map Code [256] 

(a) Milbank to Sisseton (38.0 mile segment 
of the Minnesota-Dakota Division. Twenty- 
sixth Sub-division, and related trackage). 

(b) Located wholly in the State of South 
Dakota. 

(c) Located in Grant and Roberts Coun¬ 
ties. 

(d) Milepost 0.0 to 38.0. 

(e) Agency station Milbank (mainline mi¬ 
lepost 611.2 not included. 

Map Code [257] 

(a) Sioux Falls to Sioux Falls Junction 
(29.7 mile segment of the Minnesota-Dakota 
Division, Thirty-seventh Sub-division, and 
related trackage). 

(b) Located wholly in the State of South 
Dakota. 

(c) Located in Minnehaha and Moody 
Counties. 

(d) Milepost 73.3 to 103.0. 

(e) Agency station Sioux Falls (milepost 
70.0) not included, agency station Dell 
Rapids (milepost 90.2) Included. 

Map Code [258] 

(a) Egan to Madison (26.0 mile segment of 
the Minnesota-Dakota Division. Nine teeth 
Subdivision, and related trackage). 

(b) Located wholly in the State of South 
Dakota. 

(c) Located in Moody and Lake Counties. 

(d) Milepost 308.0 to 334.0. 

(e) Agency stations Egan (milepost 308.3) 
and Madison (milepost 33.4) included. 


Map Code [259] 

(a) East Wye Switch to Mitchell (116.5 
mile segment of the Minnesota-Dakota Divi¬ 
sion. Thirty-fifth Subdivision, and related 
trackage). 

(b) Located wholly in the State of South 
Dakota. 

(c) Located in Union, Clay, Yankton, Bon- 
Homme, Hutchinson, and Davison Counties. 

(d) Milepost 533.5 to 650.0. 

(e) Agency stations Vermillion (milepost 
548.3), Yankton (milepost 575.1), and Park- 
ston (milepost 627.9) included, agency sta¬ 
tion Mitchell (mainline milepost 373.9) not 
included. 

Iowa/South Dakota 

Map Code [261] 

(a) East Wye Switch to Canton (49.9 mile 
segment of the Minnesota-Dakota Division, 
Thirty-seventh Subdivision, and related 
trackage). 

(b) Located in Iowa (34.6 miles), and in 
South Dakota (15.3 miles). 

(c) Located in Union and Lincoln Coun¬ 
ties, S. Dak., and in Lyon, Plymouth, and 
Sioux Counties, Iowa. 

(d) Milepost 0.0 to 49.9. 

(e) Agency station Canton (milepost 49.8) 
not included. 

Iowa 

s Map Code [262] 

(a) Manilla to Council Bluffs (61.6 mile 
segment of the Illinois-Iowa Division, Eigh¬ 
teenth Subdivision, and related trackage). 

(b) Located wholly in the State of Iowa. 

(c) Located in Crawford, Shelby, Harrison, 
and Pottawatamie Counties. 

(d) Milepost 422.8 to 484.4. 

(e) Agency stations Manilla (milepost 
422.7) and Council Bluffs (milepost 482.2) 
not included, agency station Portsmouth 
(milepost 447.4) and Ear ling (milepost 435.9) 
dualized with Portsmouth included. 

Map Code [263] 

(a) Herndon to Clive (46.6 mile segment of 
the Illinois-Iowa Division, Twenty-fifth Sub¬ 
division, and related trackage). 

(b) Located wholly in the State of Iowa. 

(c) Located in Polk, Dallas, and Guthrie 
Counties. 

(d) Milepost 7.5 to 54.1. 

(e) Agency station Clive (milepost 7.6) not 
included, agency stations Adel (milepost 
22.4) and Redfield (milepost 32.0) included. 

Map Code [264] 

(a) Tama to Louisa (50.1 mile segment of 
the Illinois-Iowa Division. Sixteenth and 
Seventeenth Subdivisions, and related 
trackage). 

(b) Located wholly in the State of Iowa. 

(c) Located in Linn, Benton, and Tama 
Counties. 

(d) Milepost 230.7 to 280.8. 

(e) Agency station Tama (milepost 280.5) 
not included. 

Map Code [265] 

(a) Green Island to Dove (73.4 mile seg¬ 
ment of the Illinois-Iowa Division, Six¬ 
teenth Subdivision, and related trackage). 

(b) Located wholly in the State of Iowa. 

(c) Located in Jackson, Clinton, Jones, 
and Linn Counties. 

(d) Milepost 152.5 to 225.9. 

(e) No agency stations on this segment. 


Wisconsin 
Map Code [266] 

(a) Durand to Chippewa Falls (44.1 mile 
segment of the Minnesota-Dakota Division, 
Fifth Subdivision, and related trackage). 

(b) Located wholly in the State of Wiscon¬ 
sin. 

(c) Located in Pepin, Dunn, Eau Claire, 
and Chippewa Counties. 

(d) MILW milepost 18.0 (Durand) to 
MILW. Milepost 50.5 (Eau Claire)-32.5 
miles, Eau Claire to Chippewa Falls—11.6 
miles, total 44.1 miles. (Operated by Soo 
Line), MILW-Soo Line Joint ownership. 

Map Code [267] 

(a) Lone Rock to Prairie du Chien (54.0 
mile segment of the Wisconsin Division, 
Twenty-second Subdivision, and related 
trackage). 

(b) Located wholly in the State of Wiscon¬ 
sin. 

(c) Located In Richland, Iowa, Grant, and 
Crawford Counties. 

(d) Milepost 182.3 to 236.3. 

(e) Agency station Praire du Chien (mile¬ 
post 255.9), and agency station Boscobel 
(milepost 208.9) dualized with Muscoda (Mi¬ 
lepost (194.7) included. 

Map Code [268] 

(a) Janesville to Monroe (34.0 mile seg¬ 
ment of the Wisconsin Division, Twenty- 
fifth Subdivision, and related trackage). 

(b) Located wholly in the State of Wiscon¬ 
sin. 

(c) Located in Rock and Greene Counties. 

<d) Milepost 10.0 to 44.0. 

(e) Agency station Janesville (Mainline 
milepost 99.0) not included, agency station 
Monroe (milepost 43.4) included. 

Michigan 
Map Code [269] 

(a) Randvllle to Ontonagon (103.5 mile 
segment of the Wisconsin Division, Sixth 
and Seventh Subdivisions, and related 
trackage). 

(b) Located wholly In the State of Michi¬ 
gan. 

(c) Located in Dickinson, Iron, Baraga 
Houghton, and Ontonagon Counties. 

(d) Milepost 304.5 to 408.0. 

(e) Agency station Ontonagon (milepost 
407.7), and agency station Charming (mile¬ 
post 315.9) included. 

Wisconsin 
Map Code [272] 

(a) North Milwaukee to Horicon Granville 
to Menominee Falls Horicon to Ripon (79.9 
mile segment of the Wisconsin Division. 
Twelfth Subdivision and Seventeenth Sub¬ 
division, and related trackage). 

(b) Located wholly in the State of Wiscon¬ 
sin. 

(c) Located in Milwaukee, Waukesha 
Washington, Dodge, and Fond du Lac Coun¬ 
ties. 

(d) Milepost 03.7 (North Milwaukee) to 
milepost 139.0 (Horicon) milepost 100.5 
(Granville) to milepost 104.3 (Menominee 
Falls); and milepost 139.0 (Horicon) to mile¬ 
post 169.8 (Ripon): 

MU# 

North Milwaukee to Horicon .j 

Granville to Menominee Falls_ JJ 

Horicon to Ripon__ 
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(e) Agency stations of: Granville (milepost 
100.2), Slinger (milepost 117.2), Horicon (mi¬ 
lepost 139.1), Waupun (milepost 153.7), 
Brandon (milepost 161.0), dualized with 
Markesan; and agency station Ripon (mile¬ 
post 168.9) are included. 

Map Code £273] 

(a) Cambria to Horicon (26.7 mile segment 
of the Wisconsin Division, Fifteenth Subdi¬ 
vision. and related trackage). 

(b) Located wholly in the State of Wiscon¬ 
sin. 

(c) Located in Dodge and Columbia Coun¬ 
ties. 

(d) Milepost 139.0 to 165.7. 

(e) No agency stations on this segment. 

Map Code C274) 

(a) Brandon to Markesan (11.6 mile seg¬ 
ment of the Wisconsin Division. Sixteenth 
Subdivision, and related trackage). 

(b) Located wholly in the State of Wiscon¬ 
sin. 

(c) Located in Fond du Lac and Green 
Lake Counties. 

(d) Milepost 161.0 to 172.6. 

(e) Agency station Markesan (milepost 
172.6) included, agency station Fairwater 
(milepost 165.5), dualized with Markesan, 
included. 


Iowa 

Map Code (2751 

(a) Davenport to Eldridge (11.4 mile seg¬ 
ment of the Illinois-Iowa Division. Twenty- 
second Subdivision, and related trackage). 

(b) Located wholly in the State of Iowa. 

(c) Located in Scott County. 

(d) Milepost 0.1 to 11.5. 

(e) No agency stations on this segment. 

Illinois 
Map Code (2761 

(a) Davis Junction to Moronts (66.0 mile 
segment of the Illinois Division, Fourteenth 
Subdivision, and related trackage). 

(b) Located wholly in the State of Illinois. 

(c) Located in Ogle. Lee. LaSalle. Bureau, 
and Putnam Counties. 

(d) Milepost locations as follows: 

Miles 


BN milepost 11.7 to BN milepost 0.3 (BN 

MP 86.3). 11.4 

BN milepost 86.3 to BN milepost 77.8 

(MILW MP 46.8).. 8.5 

MILW milepost 46.8 to MILW milepost 

81*9.~. 35.1 

MILW milepost 81.9 to MILW milepost 

W.2. 2.3 

MILW milepost 84.2 (C/R MP 191.8) to 

MILW MP 91.7 (C/R MP 184.3). 7.5 

DePue to DePue Junction (secondary 
track)...•. 1.2 


Total.. . 66.0 

C /R—UonRall. Trackage rights on BN 
and ConRail. 

(e) Agency stations—Rochelle (MILW 
mainline milepost 69.4) and Mendota 
(MILW mainline milepost 83.3) Included, 
agency station Davis Junction (MILW main¬ 
line milepost 80.1) not included. 

Map Code (2781 

*-^ mar to Momence (3.1 mile segment 
oi the Illinois-Iowa Division, Ninth Subdivi¬ 
sion. and related trackage). 

<b) Located wholly In the State of Illinois, 
y koeated in Kankakee County. 

(d) Milepost 52.9 to 56.0. 


(e) Agency station Delmar (mainline mile¬ 
post 53.1) not included. 

Michigan 
Map Code (2791 

(a) Channing to Escanaba (approximately 
66-mile segment of Operating Rights over 
the Escanaba Sc Lake Superior RR.. and re¬ 
lated trackage) 

(b) Located wholly in the State of Michi¬ 
gan. 

(c) Located in Dickinson, Menominee, and 
Delta Counties. 

(d) None. 

(e) No agency stations on this segment. 

Chicago, Milwaukee, St. Paul and 
Pacific Railroad Co. 

Category 3 

Lines or portions of lines for which 
an abandonment or discontinuance ap¬ 
plication is currently pending before 
the interstate Commerce Commission. 
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Minnesota 
Map Code (3161 

(a) Red Wing to Cannon Falls (21.6 mile 
segment of the Minnesota-Dakota Division, 
Eight Subdivision. AB-7 (Sub. No. 16». 

(b) Located whoUy within the State of 
Minnesota. 

(c) Located in Goodhue County. 

(d) Milepost 72.88 to 94.48. 

(e) Agency station Red Wing (milepost 
95.0) not included. 


South Dakota 
Map Code (3361 

(a) Marion Junction to Menno (21.5 mile 
segment of the Minnesota; Dakota Division. 
Thirty-ninth Subdivision, and related track¬ 
age). 

(b) Located wholly in the State of South 
Dakota. 

(c) Located in Turner and Hutchinson 
Counties. 

(d) Milepost 0.3 to 21.8. 

(e) No agency stations on this segment. 

Wisconsin 
Map Code (337] 

(a) Sparta to Viroqua (34.7 mile segment 
of the Wisconsin Division. Eleventh Subdivi¬ 
sion. and related trackage). 


(b) Located wholly in the State of Wiscon¬ 
sin. 

(c) Located in Monroe and Vernon Coun¬ 
ties. 

(d) Milepost 0.0 to 34.7. 

(e) Agency station Viroqua (milepost 34.7) 
included, agency station Sparta (milepost 
0.0) is not included. 

South Dakota 
Map Code [338] 

(a) Garden City to Bristol (28.8 mile seg¬ 
ment of the Minnesota-Dakota Division. 
Twenty-seventh Subdivision, and related 
trackage). 

(b) Located wholly within the State of 
South Dakota. 

(c) Located in Clark and Day Counties. 

(d) Milepost 73.9 to 102.7. 

(e) Agency station Bristol (mainline mile¬ 
post 668.5) not included. 

Map Code [339] 

(a) Trail City to Faith (106.5 mile segment 
of the Minnesota-Dakota Division. Forty- 
eight Subdivision, and related trackage). 

(b) Located wholly in the State of South 
Dakota. 

(c) Located in Dewey. Corson. Ziebach, 
and Meade Counties. 

(d) Milepost 0.0 to 106.5. 

(e) No agency stations on this segment. 

Minnesota 
Mape Code [340] 

(a) Mankato to Minnesota Lake (29.5 mile 
segment of the Minnesota-Dakato Division, 
Eighteenth Subdivision, and related track¬ 
age). 

(b) Located wholly in the State of Minne¬ 
sota. 

(c) Located in Blue Earth and Faribault 
Counties. 

(d) Milepost 8.5 to 38.0. 

(e) Agency station Mankato (milepost 
37.7) not included, agency station Good 
Thunder (milepost 24.5) included. Wells 
(mUepost 144.4) not included. Good Thun¬ 
der Is an on-call station from wells. 

South Dakota 
Map Code [3411 

(a) Madison to Bryant (47.3 mile segment 
of the Minnesota-Dakota Division. Twenty- 
first Subdivision, and related trackage). 

(b) Located wholly in the State of South 
Dakota. 

(c) Located in Lake. Kingsbury, and 
Hamlin Counties. 

(d) MUepost 0.6 to 47.9. 

(e) Agency station Madison (milepost 0.0) 
not included. 


Wisconsin 
Map Code [342] 

(a) Ripon Junction to Berlin (11.8 mile 
segment of the Wisconsin Division. Thir¬ 
teenth Subdivision, and related trackage). 

(b) Located whoUy in the State of Wiscon¬ 
sin. 

(c) Located in Fond du Lac. Winnebago, 
and Green Lake Counties. 

(d) Milepost 169.8 to 181.6. 

(e) Agency station Berlin (mUepost 181.5) 
included, dualized with Oshkosh (mUepost 
188.1) not Included. 
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Iowa 

Map Code [343] 

(a) Paralta to Hopkinton (33.5 mile seg¬ 
ment of the Illinois-Iowa Division, Twenty- 
fourth Sub-Division, and related trackage). 

(b) Located wholly in the State of Iowa. 

(c) Located in Linn, Jones, and Delaware 
Counties. 

(d) Milepost 0.0 to 33.5. 

(e) Agency station Monticello (milepost 

24.2) included. 

Wisconsin/Minnesota 
Map Code [344] 

(a) Winona, Minn., to Durand, Wis. (51.1 
miles of trackage rights and line segment of 
the Minnesota-Dakota Division, Fifth Sub¬ 
division, and related trackage). 

(b) Located in the States of Minnesota 
and Wisconsin: 1.0 mile in Minnesota and 
50.1 miles in Wisconsin. 

(c) Located in Pepin and Buffalo Counties, 
Wis., and in Winona County. Minn. 

(d) Milepost 325.0 to milepost 362.0 (Bur¬ 
lington Northern, Inc., trackage rights) and 
milepost 3.9 to 18.0 Milwaukee Road. 

(e) Agency stations Winona (mainline mi¬ 
lepost 308.4) and Durand (milepost 19.1), 
not included. 

(f) Contemplates coordination with Chica¬ 
go North Western Transportation Co. 
(CNWT) for operation St. Paul to Eau 
Claire. 

Minnesota 
Map Code [345] 

(a) St. Croix Junction to Bayport (22.5 
mile segment of the Minnesota-Dakota Divi¬ 
sion, Sixth Subdivision, and related track¬ 
age). 

(b) Located wholly in the State of Minne¬ 
sota. 

<c) Located in Washington County. 

(d) Milepost 0.0 to 22.5. 

(e) Agency station Bayport (milepost 21.7) 
not included. 

(f) Contemplates coordination with Chica¬ 
go North Western Trasportation Co. 
(CNWT) for operation St. Paul to Bayport. 

Montana 
Map Code [346] 

(a) Three Forks to Bozeman, including 
Bozeman Hot Springs to Gallatin Gateway 
(45.2 mile segment of the Montana Division, 
Ninth Subdivision; and 4.9 mile segment of 
the Montana Division. Fifteenth Subdivi¬ 
sion, and related trackage). 

(b) Located wholly in the State of Mon¬ 
tana. 

(c) Located in Gallatin County. 

(d) Milepost 0.0 to 4.9 and milepost 0.0 to 
40.3. 

(e) Agency station Bozeman (milepost 

38.2) included, agency station Three Forks 
(mainline milepost 1449.8) not included. 

Minnesota 
Map Code [347] 

(a) St. Clair Junction to Pemberton (32.6 
mile segment of the Minnesota-Dakota Divi¬ 
sion, Twentieth Subdivision, and related 
trackage). 

(b) Located wholly in the State of Minne¬ 
sota. 

(c) Located in Freeborn, Waseca, and Blue 
Earth Counties. 

(d) Milepost 1.3 to 33.9. 

<e) No agency stations on this segment. 
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South Dakota 

Map Code [348] 

(a) Woonsocket to Wessington Springs 
(15.2 mile segment of the Minnesota-Dakota 
Division, Thirty-fourth Subdivision, and re¬ 
lated trackage). 

(b) Located wholly in the State of South 
Dakota. 

(c) Located in Sanborn and Jerould Coun¬ 
ties. 

(d) Milepost 393.8 to 409.0. 

(e) Agency station Woonsocket (milepost 
393.5) not included. 

Wisconsin 

Map Code [349] 

(a) Monroe to Mineral Point (46.7 mile 
segment of the Wisconsin Division, Twenty- 
fifth Subdivision, and related trackage). 

(b) Located wholly within the State of 
Wisconsin. 

(c) Located in Greene, LaFayette, and 
Iowa Counties. 

(d) Milepost 44.0 to 90.7. 

(e) Agency station Monroe (milepost 43.2) 
not included. 

Iowa 

Map Code [350] 

(a) Conover to Decorah (10.0 mile segment 
of the Minnesota-Dakota Division, Fif¬ 
teenth Subdivision, and related trackage). 

(b) Located wholly In the State of Iowa. 

(c) Milepost in Winneshiek County. 

(d) Milepost 0.0 to 10.0. 

(e) Agency station Decorah (milepost 10.0) 
not included, dualized with Cresco (mainline 
milepost 19.4), 

Illinois 

Map Code [351] 

(a) Kirkland to DeKalb (14.5 mile segment 
of the Illinois-Iowa Division, Eleventh Sub¬ 
division, and related trackage). 

(b) Located wholly in the State of Illinois. 

(c) Located in DeKalb County. 

(d) Milepost 20.5 to 35.0. 

(e) Agency station DeKalb (milepost 34.0) 
included, dualized with Kirkland (mainline 
milepost 67.4) not included. 

Map Code [352] 

(a) Momence to Joliet (35.0 mile segment 
of the Illinois-Iowa Division, Ninth Subdivi¬ 
sion. and related trackage). 

(b) Located wholly within the State of Illi¬ 
nois. 

(c) Located in Will and Kankakee Coun¬ 
ties. 

(d) Milepost 56.0 to 91.0. 

(e) No agency stations on this segment. 

Indiana 

Map Code [353] 

(a) Bedford to Seymour (37.5 mile seg¬ 
ment of the Illinois-Iowa Division, Eighth 
Subdivision, and related trackage). 

(b) Located wholly in the State of Indi¬ 
ana. 

(c) Located in Lawrence and Jackson 
Counties. 

(d) Milepost 262.5 to 300.0. 

(e) Agency station Bedford (milepost 
262.4) not included. 

Iowa 

Map Code [354] 

(a) Amana to Rutledge (65.2 mile segment 
of the Illinois-Iowa Division, Twenty-first 
Subdivision, and related trackage). 


(b) Located wholly in the State of Iowa. 

(c) Located in Keokuk, Iowa, and Wapello 
Counties. 

(d) Milepost 65.2 to 0.0. 

(e) Agency station Sigourney (milepost 

24.3) included, agency station Amana (mile¬ 
post 67.0) not included. 

Map Code [355] 

(a) Rockwell City to Storm Lake (38.8 mile 
segment of the Illinois-Iowa Division, 
Twenty-eighth Subdivision, and related 
trackage). 

(b) Located wholly in the State of Iowa 

(c) Located in Sac. Buena Vista, and Cal¬ 
houn Counties. 

(d) Milepost 0.0 to 38.8. 

(e) Agency station Rockwell City (mile¬ 
post 0.0) not included, agency station Storm 
Lake (milepost 38.5) included. 

Minnesota 

Map Code [356] 

(a) Farmington to Benning (54.9 mile seg¬ 
ment of the Minnesota-Dakota Division. 
Ninth Subdivision, and related trackage). 

(b) Located wholly in the State of Minne¬ 
sota. 

(c) Located in Dakota, Scott, Rice. Le 
Sueur, and Blue Earth Counties. 

(d) Milepost 1.2 to 56.1. 

(e) Agency station LeCenter (milepost 
36.0), dualized with Montgomery (milepost 

27.6) included, agency station Farmington 
(milepost 0.0) not included. 

(f) Contemplates coordination with Chica¬ 
go North Western Transportation Co. 
(CNWT) for operation St. Paul to Mankato. 

Map Code [357] 

(a) Farmington to Shakopee (23.5 mile 
segment of the Minnesota-Dakota Division, 
Eleventh Subdivision, and related trackage). 

(b) Located wholly in the State of Minne¬ 
sota. 

(c) Located in Carver, Scott, and Dakota 
Counties. 

(d) Milepost 0.5 to 24.0. 

(e) Agency station Shakopee (milepost 

24.7) and Farmington (milepost 0.0) not in¬ 
cluded, agency station Prior Lake (milepost 
16.1) and Lakeville (milepost 5.1) are dua¬ 
lized with Farmington, and included. 

(f) Contemplates coordination with the 
Chicago North Western Transportation Co. 
(CNWT) for operation St. Paul to Shako¬ 
pee. 

Map Code [358] 

(a) EM&D Junction to Ramsey (100.0 mile 
segment of the Minnesota-Dakota Division, 
Fourteenth Subdivision, and related track¬ 
age). 

(b) Located wholly in the State of Minne¬ 
sota. 

(c) Located in Houston, Fillmore, and 
Mower Counties. 

(d) Milepost 2.9 to 102.9. 

(e) Agency station Spring Valley (milepost 
73.5) Included, agency station Grand 
Meadow (milepost 83.0) dualized with 
Spring Valley included. 

Wisconsin 

Map Code [3591 

(a) Milton Junction to Waukesha <41.0 
mile segment of the Wisconsin Division, 
Twenty-sixth Subdivision, and related track¬ 
age). 

(b) Located wholly In the State of Wlscon- 
sin. 

(c) Located in Waukesha, Rock. Jefferson, 
and Walworth Counties. 
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(d) Milepost 20.5 to 61.5. 

(e) Agency station Waukesha (milepost 
23.0) not included. 

(f) Line between milepost 23.0 (near Wau¬ 
kesha) and milepost 48.86 (near 
Whitewater) subject to pending Application 
for Abandonment in Docket AB-7 (Sub-No. 
20 ). 

■Map Code [360] 

(a) Iron Ridge to Pond du Lac (28.8 mile 
segment of the Wisconsin Division. Four¬ 
teenth Subdivision, and related trackage). 

(b) Located wholly in the State of Wiscon¬ 
sin. 

(c) Located in Dodge and Pond du Lac 
Counties. 

(d) Milepost 133.0 to 161.8. 

(e) Agency station Mayville (milepost 
140.0) and Pond du Lac (milepost 161.0) in¬ 
cluded. 

Minnesota/South Dakota 
Map Code [361] 

(a) Jackson. Minn., to Egan. S. Dak., (98.0 
mile segment of the Minnesota-Dakota Divi¬ 
sion. Nineteenth Subdivision, and related 
trackage). 

(b) Located in the States of Minnesota 
and South Dakota: 86.0 miles in Minnesota 
and 12.0 miles in South Dakota. 

(c) Located in Minnesota Counties of: 
Nobles, Jackson, Murray, and Pipestone. Lo¬ 
cated in Moody County. S. Dak. 

(d) Milepost 210.0 to 308.0. 

(e) Agency station Jackson (milepost 
209.4) and Egan (milepost 309.3) included, 
agency station Pipestone (milepost 288.6) is 
on-call from Egan, and included. 

Minnesota 
Map Code [362] 

(a) Faribault to Zumbrota (35.0 mile seg¬ 
ment of the Minnesota-Dakota Division. 
Tenth Subdivision, and related trackage). 

(b) Located wholly in the State of Minne¬ 
sota. 

(c) Located in Rice and Goodhue Coun¬ 
ties. 


(d) Milepost 53.7 to 88.7. 

(e) No agency stations on this segment, 
agency station Faribault (milepost 89.0) not 
included. 

(FR Doc. 78-11034 Filed 4-24-78; 8:45 am] 


[7035-01] 

[AB 35 (SDM)] 


LOS ANGELES A SALT LAKE RAILROAD CO. 

Amended System Diagram Map 

Notice Is hereby given that, pursu¬ 
ant to the requirements contained in 
Title 49 of the Code of Federal Regu¬ 
lations. Part 1121.23. that the Los An¬ 
geles & Salt Lake Railroad Co., has 
filed with the Commission its amended 
color-coded system diagram map in 
Docket No. AB 35 (SDM). The maps 
reproduced here in black and white 
are reasonable reproductions of that 
amended system diagram map and the 
Commission on March 29, 1978, re¬ 
ceived a certificate of publication as 
required by said regulation which is 
considered the effective date on which 
the amended system diagram map was 
filed. 

Color-coded copies of the map have 
been served on the Governor of each 
state in which the railroad operates 
and the Public Service Commission or 
similar agency and the State designat¬ 
ed agency. Copies of the map may also 
be requested from the railroad at a 
nominal charge. The maps also may be 
examined at the office of the Commis¬ 
sion, Section of Dockets, by requesting 
docket No. AB 35 (SDM). 

H. G. Homme, Jr., 
Acting Secretary. 
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Los Angeles & Salt Lake Railroad Co., 
System Diagram (AB-35) 

description of lines 

Pursuant to regulations o f the Interstate 
Commerce Commission (49 CFR §1121.23), 
following is an amended and updated de¬ 
scription of lines of Los Angeles & Salt Lake 
Railroad Co. as shown on the System Dia¬ 
gram Map. 

Category 1.— Lines anticipated to be the 
subject of abandonment applications within 
three years. 

California 

(a) Designation of line: Crestmore Branch. 

(b) Statefs) in which located: California. 

(c) County(ies) in which located: Riverside 
and San Bernardino. 

<d) Milepost locations: M.P. 3.00 near 
Crestmore to M.P. 4.24. 

(e) There are no agency or terminal sta¬ 
tions located on this line. 

(a) Description of line: Crestmore Branch. 

(b) State(s) in which located: California. 

(c) County(ies) in which located: River¬ 
side. 

(d) Milepost locations: M.P. 0.07 near Riv¬ 
erside Junction to M.P. 0.86 near AT. & 
S.P. station. 

(e) There are no agency or terminal sta¬ 
tions located on this line. 

Utah 

(a) Designation of line: Silver City 
Branch. 

(b) State(s) in which located: Utah. 

(c) County(ies) in which located: Juab. 

(d) Milepost locations: M.P. 0.48 of Eureka 
Branch to M.P. 2.42 near Silver City. 
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(e) There are no agency or terminal sta¬ 
tions located on this line. 

(a) Designation of line: Eureka Branch. 

(b) State(s) in which located: Utah. 

(c) County(ies) in which located: Juab. 

(d) Milepost locations: M.P. 0.00 near 
Tintic to M.P. 0.81-End of Branch. 

(e) There are no agency or terminal sta¬ 
tions located on this line. 

Category 2.— Lines which are potentially 
subject to abandonment and which the car¬ 
rier has under study and believes may be 
the subject of a future abandonment appli¬ 
cation because of either anticipated operat¬ 
ing losses or excessive rehabilitation costs, 
as compared to potential revenue. 

Nevada 

(a) Designation of line: Boulder City 
Branch. 

(b) State(s) in which located: Nevada. 

(c) County(ies) in which located: Clark. 

(d) Milepost locations: M.P. 9.8 near Hen¬ 
derson to M.P. 22.67 near Boulder City. 

(e) Henderson at M.P. 9.87 is an agency 
station located on this line. 

(a) Designation of line: Pioche Branch. 

(b) State(s) in which located: Nevada. 

(c) County(ies) in which located: Lincoln. 

(d) Milepost locations: M.P. 14.78 near 
Panaca to M.P. 32.96 near Pioche. 

(e) There are no agency or terminal sta¬ 
tions located on this line. 

(a) Designation of line: Prince Branch. 

(b) State(s) in which located: Nevada. 

(c) County(ies) in which located: Lincoln. 

(d) Milepost locations: M.P. 0.10 near 
Prince Junction to M.P. 8.81 near Prince. 

(e) There are no agency or terminal sta¬ 
tions located on this line. 

[FR Doc. 78-11039 Filed 4-24-78; 8:45 am) 


[7035-01] 

CAB 160 (SDM)) 

MONTOUR RAILROAD CO. 

Amended System Diagram Map 

Notice is hereby given that pursuant 
to the requirements contained in Title 
49 of the Code of Federal Regulations, 
Part 1121.23, that the Montour Rail¬ 
road Co., has filed with the Commis¬ 
sion its amended color-coded system 
diagram map in Docket No. AB 160 
(SDM). The maps reproduced here in 
black and white are reasonable repro¬ 
ductions of that system diagram map 
and the Commission on April 10, 1978, 
received a certificate of publication as 
required by said regulation which is 
considered the effective date on which 
the amended system diagram map was 
filed. 

Color-coded copies of the map have 
been served on the Governor of each 
state in which the railroad operates 
and the Public Service Commission or 
similar agency and the State designat¬ 
ed agency. Copies of the map may also 
be requested from the railroad at a 
nominal charge. The maps also may be 
examined at the office of the Commis¬ 
sion. Section of Dockets, by requesting 
Docket No. AB 160 (SDM). 

H. G. Homme, Jr., 
Acting Secretary. 
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A. All lines or portions of lines 
which are anticipated to be the sub¬ 
ject of an abandonment or discontinu¬ 
ance application to be filed within 
three years following April 30, 1977. 

B. All lines or portions of lines po¬ 
tentially subject to abandonment 
which are under study and believed to 
be the subject of a future abandon¬ 
ment application because of either an¬ 
ticipated operating losses or excessive 
rehabilitation costs as compared to po¬ 
tential revenues. 

C. All lines or portions of lines for 
which an abandonment or discontinu¬ 
ance application is pending before the 
Commission as of April 30, 1977. 

D. All lines or portions of lines 
which are being operated under the 
Rail Services Continuation provisions 
of the Interstate Commerce Act or the 
Regional Rail Reorganization Act of 
1973 as of April 30, 1977. 

The lines of the Montour Railroad 
Co. designated in Categories A, B. and 
C are described as follows: 

A: Pennsylvania: 

(a) Main Line and Library Second¬ 
ary Track; 


(b) State of Pennsylvania; 

(c) Allegheny and Washington Coun¬ 
ties; 

(d) Main Line Mile Post 31.5 to Mile 
Post 41.3; Library Branch Mile Post 0 
to Mile Post 5.7 (End); 

(e) No agency stations. 

B: Pennsylvania: 

(a) Main Line and Muse Secondary 
Track; 

(b) State of Pennsylvania; 

(c) Washington county; 

(d) Main Line Mile Post 22.5 to Mile 
Post 31.5; Muse'Spur Mile Post 0 to 
Mile Post 0.9; 

(e) No agency stations. 

[FR Doc. 78-11043 Piled 4-24-78: 8:45 ami 


[7035-01] 


[AB 153 (SDM)l 

MOUNT HOOD RAILWAY 
Amended System Diagram Map 

Notice is hereby given that, pursu¬ 
ant to the requirements contained in 


Title 49 of the Code of Federal Regu¬ 
lations. Part 1121.23, that the Mount 
Hood Railway, has filed with the Com¬ 
mission its amended color-coded 
system diagram map in Docket No. AB 
153 (SDM). The maps reproduced here 
in black and white are reasonable re¬ 
productions of that amended system 
diagram map and the Commission on 
March 29, 1978, received a certificate 
of publication as required by said reg¬ 
ulation which is considered the effec¬ 
tive date on which the amended 
system diagram map was filed. 

Color-coded copies of the map have 
been served on the Governor of each 
state in which the railroad operates 
and the Public Service Commission or 
similar agency and the State designat¬ 
ed agency. Copies of the map may also 
be requested from the railroad at a 
nominal charge. The maps also may be 
examined at the office of the Commis¬ 
sion. Section of Dockets, by requesting 
docket No. AB 153 (SDM). 

H. G. Homme, Jr., 
Acting Secretary. 
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[7035-01] 

[AB 37 (SDM)3 

OREGON-WASHINGTON RAILROAD A 
NAVIGATION CO. 

Amended System Diagram Map 

Notice is hereby given that, pursu¬ 
ant to the requirements contained in 
Title 49 of the Code of Federal Regu¬ 
lations, Part 1121.23. that the Oregon- 
Washington Railroad & Navigation 
Co., has filed with the Commission its 
amended color-coded system diagram 
map in Docket No. AB 37. The maps 
reproduced here in black and white 
are reasonable reproductions of that 
amended system diagram map and the 
Commission on March 29, 1978. re¬ 
ceived a certificate of publication as 
required by said regulation which is 
considered the effective date on which 
the amended system diagram map was 
filed. 

Color-coded copies of the map have 
been served on the Governor of each 
State in which the railroad operates 
and the Public Service Commission or 
similar agency and the State designat¬ 
ed agency. Copies of the map may also 
be requested from the railroad at a 
nominal charge. The map also may be 
examined at the office of the Commis¬ 
sion, Section of Dockets, by requesting 
docket No. AB 37 (SDM). . 

H. G. Homme, Jr.. 

Acting Secretary. 


FEDERAL REGISTER, VOL 43, NO. 80—TUESDAY, APRIL 25, 1978 






NOTICES 


17595 


SYSTEM DIAGRAM MAP Of. the OREGON-WASHINGTON RAILROAD & 
NAVIGATION CO. AB No. 37 prepared in conjunction with 
I.C.C. Order Ex Parte No. 274 (Sub-No. 2) and Title 49 
of the code of Federal Regulation 1121. 


•LEGEND* 


Lines or portions of lines anticipated to be 

the subject of an abandonment or discontinuance 


rnmTnmn 


application within three years shown 


Lines or portions of lines potentially subject 
to abandonment which are under study and which 
may be the subject of a future abandonment 
application because of either anticipated 
operating losses or excessive rehabilitation 
costs, as compared to potential revenues shown— 

Lines or portions of lines for which an 

abandonment or discontinuance application is 
pending before the Interstate Commerce 




Commission shown 


Limes or portions of lines which are being 
operated under rail service continuance 
provisions shown______ 



C other Oregon-Washing ton Railroad 4 Navigation Co. lines shown. 


too 


o 


-I_I_ I _ 

scale in miles 



Standard Metropolitan Statistical Area (SMSA) shown__ 


City outside of an (SMSA) with a population of 
5,000 or more persons according to 1970 U.S. 
Census reports shorn_____ 


State boundaries shown_ 

Boundaries of counties in which proposed 


abandonments are located shown 
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Oregon-Washington Railroad & 

Navigation Co.. System Diagram (AB-37) 

Pursuant to regulations o f the Interstate 
Commerce Commission (49 CFR §1121.23), 
following is an amended and updated de¬ 
scription of lines of Oregon-Washington 
Railroad & Navigation Co. as shown on the 
System Diagram Map. 

Category f.—Lines anticipated to be the 
subject of abandonment applications within 
3 years. 


Washington State 

(a) Designation of line: Connell Branch. 

(b) State(s) in which located: Washington. 

(c) County(ies) in which located: Adams 
and Franklin. 

<d) Milepost locations: M.P. 15.81 near 
Hooper Junction to M.P. 53.06 near Connell. 

(e) Connell at M.P. 52.94 is an agency sta¬ 
tion. 

Category 2.—Lines which are potentially 
subject to abandonment which the carrier 
has under study and believes may be the 
subject to a future abandonment applica¬ 
tion because of either anticipated operating 
losses or excessive rehabilitation costs, as 
compared to potential revenues. 


Oregon 

(a) Designation of line: Condon Branch. 

(b) Stateis) in which located: Oregon. 

(c) County(ies) in which located: Gilliam. 

(d) Milepost locations: M.P. 0.00 near Ar¬ 
lington to M.P. 44.5 near Condon. 


(e) There are no agency or terminal sta¬ 
tions located on this line. 


Washington State 

(a) Designation of line: Connell Branch. 

(b) State(s) in which located: Washington. 

(c) County(ies) in which located: Adams 
and Whitman. 

(d) Milepost locations: M.P. 0.00 near La 
Crosse to M.P. 15.81 near Hooper Junction. 

(e) La Crosse at M.P. 0.11 is an agency sta¬ 
tion. 

Category J.—Abandonment applications 
pending before the Interstate Commerce 
Commission. 


Washington State 

(a) Designation of line: Hinkle-Spokane 
Main Line. 

(b) State(s) in which located: Washington. 

(c) County(ies) in which located: Spokane. 

(d) Milepost locations: M.P. 354.71 near 
Fish Lake to M.P. 367.19 near Spokane. 

(e) There are no agency or terminal sta¬ 
tions located on this line. 

(a) Designation of line: Montesano 
Branch. 

(b) State(s) in which located: Washington. 

(c) County(ies) in which located: Grays 
Harbor. 

(d) Milepost locations: M.P. 0.00 near 
Montesano to M.P. 1.60 near South Monte¬ 
sano. 

(e) There are no agency or terminal sta¬ 
tions located on this line. 

[FR Doc. 78-11040 Filed 4-24-78; 8:45 am] 
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TAB 15 (SDM)] 

PETALUMA AND SANTA ROSA RAILROAD CO. 

Amended System Diagram Map 

Notice is hereby given that, pursu¬ 
ant to the requirements contained in 
Title 49 of the Code of Federal Regu¬ 
lations, Part 1121.23, that the Peta¬ 
luma and Santa Rosa Railroad Co., 
has filed with the Commission its 
amended color-coded system diagram 
map in Docket No. AB 15 (SDM). The 
maps reproduced here in black and 
white are reasonable reproductions of 
that amended system diagram map 
and the Commission on March 31, 
1978, received a certificate of publica¬ 
tion as required by said regulation 
which is considered the effective date 
on which the amended system dia¬ 
gram map was filed. 

Color-coded copies of the map have 
been served on the Governor of each 
state in which the railroad operates 
and the Public Service Commission or 
similar agency and the State designat¬ 
ed agency. Copies of the map may also 
be requested from the railroad at a 
nominal charge. The maps also may be 
examined at the office of the Commis¬ 
sion, Section of Dockets, by requesting 
docket No. AB 15 (SDM). 

H. G. Homme, Jr., 
Acting Secretary. 
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Petaluma & Santa Rosa Railroad Co. 


DESCRIPTION OF LINES 

Pursuant to the regulations of the I nter- 
state Commerce Commission (49 CFR 
1121.21), the following is a description of 
lines of the Petaluma & Santa Rosa Rail¬ 
road Co. as shown on the system diagram 
map. 

Lines anticipated to be subject of abandon - 
ment applications within 3 years in the 
State of California 

(1) (a) Designation of line: Main Line. 

(b) States in which located: California. 

(c) Counties in which located: Sonoma. 

(d) Milepost locations: 1.212 at or near Pe¬ 
taluma to 3.587 at or near Denman. 

(e) Agency or terminal stations on the 
line: Denman (milepost 3.587). 

(2) (a) Designation of line: Forestville 
Branch. 

(b) States in which located: California. 

(c) Counties in which located: Sonoma. 

(d) Milepost locations: 19.9 at or near 
Barlow to 21.68 at or near Sagu. 

(e) Agency of terminal stations on the 
line: Sagu (milepost 21.6). 


Lines in the State of California for which an 
abandonment application is pending 
before the Interstate Commerce Commis¬ 
sion 

(1) (a) Designation of line: Main Line. 

(b) States in which located: California. 

(c) Counties in which located: Sonoma. 

(d) Milepost locations: 11.138 at or near 
Turner to 16.660 at or near Sebastopol. 

(e) Agency or terminal stations on the 
line: Turner (milepost 11.3). 

• • • ♦ • 

[FR Doc.78-11036 Filed 4-24-78; 8:45 am] 
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[AB 161 (SDM)l 

PITTSBURGH, CHARTIERS & 
YOUGHIOGHENY RAILWAY CO. 

Amended System Diagram Map 

Notice is hereby given that, pursu¬ 
ant to the requirements contained in 
title 49 of the Code of Federal Regula¬ 
tions, Part 1121.23, that the Pitts¬ 


burgh, Chartiers & Youghiogheny 
Railway Co., has filed with the Com¬ 
mission its amended system diagram 
map in docket No. AB 161 (SDM). The 
maps reproduced here in black and 
white are reasonable reproductions of 
that amended system diagram map 
and the Commission on April 6, 1978, 
received a certificate of publication as 
required by said regulation which is 
considered the effective date on which 
the amended system diagram map was 
filed. 

Color-coded copies of the map have 
been served on the Governor of each 
State in which the railroad operates 
and the Public Sefvice Commission or 
similar agency and the State-designat¬ 
ed agency. Copies of the map may also 
be requested from the railroad at a 
nominal charge. The maps also may be 
examined at the Office of the Com¬ 
mission. Section of Dockets, by re¬ 
questing docket No. AB 161 (SDM). 

H. G. Homme, Jr., 
Acting Secretary. 
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A. All lines or portions of lines 
which are anticipated to be the sub¬ 
ject of an abandonment or discontinu¬ 
ance application to be filed within 3 
years following April 30, 1977. 

B. All lines or portions of lines po¬ 
tentially subject to abandonment 
which are under study and believed to 
be the subject of a future abandon¬ 
ment application because of either an¬ 
ticipated operating losses or successive 
rehabilitation costs as compared to po¬ 
tential revenues. 

C. All lines or portions of lines for 
which an abandonment or discontinu¬ 
ance application is pending before the 
Commission as of April 30,1977. 

D. All lines or portions of lines 
which are being operated under the 
rail services continuation provisions of 
the Interstate Commerce Act or the 
Regional Rail Reorganization Act of 
1973 as of April 30, 1977. 

The lines of the Pittsburgh, Char- 
tiers & Youghiogheny Railway Co., 


NOTICES 

designated in categories A, B. and C 
are described as follows: 

A— Pennsylvania 

(a) Neville Island branch. 

(b) State of Pennsylvania. 

(c) Allegheny County, Pa. 

(d) Mile post 5.66 to mile post 6.44 
(end). 

(e) No agency stations. 

[FR Doc. 78-11044 Piled 4-24-78; 8:45 am] 
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[AB 16 SDM] 

SAN DIEGO 8 ARIZONA EASTERN RAILWAY 
CO. 

Amended System Diagram Map 

Notice is hereby given that, pursu¬ 
ant to the requirements contained in 
Title 49 of the Code of Federal Regu¬ 
lations, Part 1121.23, that the San 
Diego & Arizona Eastern Railway Co. 


17601 

has filed with the Commission its 
amended color-coded system diagram 
map in docket No. AB 16 (SDM). the 
maps reproduced here in black and 
white are reasonable reproductions of 
that amended system diagram map 
and the Commission on March 31, 
1978, received a certificate of publica¬ 
tion as required by said regulation 
which is considered the effective date 
on which the amended system dia¬ 
gram map was filed. 

Color-coded copies of the map have 
been served on the Governor of each 
State in which the railroad operates 
and the Public Service Commission or 
similar agency. Copies of the map may 
also be requested from the railroad at 
a nominal charge. The maps also may 
be examined at the Office of the Com¬ 
mission, Section of Dockets, by re¬ 
questing docket No. AB 16 (SDM). 

H. G. Homme, Jr., 
Acting Secretary. 
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San Diego and Arizona Eastern Railway 
Co. 

DESCRIPTION OP LINES 

Pursuant to the regulations of the I nter- 
state Commerce Commission (49 CFR 
1121.21), the following is a description of 
lines of the San Diego and Arizona Eastern 
Railway Co. as shown on the system dia¬ 
gram map: 

Lines in the State of California for which an 
abandonment application is pending 
before the Interstate Commerce Commis¬ 
sion 

(1) (a) Designation of line: Main line. 

(b) State in which located: Califor¬ 
nia. 

(c) County in which located: San 
Diego, Imperial. 

(d) Milepost locations: 0.454 at or 
near San Diego to 15.566 at or near 
San Ysidro; and 59.94 at or near Divi¬ 
sion to 129.61 at or near Plaster City. 

(e) Agency or terminal stations on 
the line: San Diego (milepost 1.1), San 
Ysidro (milepost 15.5), Division (mile¬ 
post 60.3), Campo (milepost 65.8). 

(2) (a) Designation of line: La Mesa 
Branch. 

(b) State in which located: Califor¬ 
nia. 


NOTICES 

(c) County in which located: San 
Diego. 

(d) Milepost locations: 1.12 at or 
near San Diego to 17.22 at or near El 
Cajon. 

(e) Agency or terminal stations on 
the line: San Diego (milepost 1.1), El 
Cajon (milepost 16.8). 

(3) (a) Designation of line: Coronada 
Branch, (b) State in which located: 
California, (c) County in which locat¬ 
ed: San Diego, (d) Milepost locations: 
4.75 at or near National City 12th 
Street to 12.0 at or near Salt Works. 

(e) Agency or terminal stations on 
the line: National City 12th Street 
(milepost 4.8), Salt Works (milepost 
9.9). 


CFR Doc. 78-11037 Piled 4-24-78: 8:45 am] 


[ 7035 - 01 ] 

CAB 12 (SDM)] 

SOUTHERN PACIFIC TRANSPORTATION CO. 
Amended System Diagram Map 

Notice is hereby given that, pursu¬ 
ant to the requirements contained in 
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Title 49 of the Code of Federal Regu¬ 
lation. Part 1121.23, that the Southern 
Pacific Transportation Co. has filed 
with the Commission its amended 
color-coded system diagram map in 
docket No. AB 12 (SDM). The maps re¬ 
produced here in black and white are 
reasonable reproductions of that 
amended system diagram map and the 
Commission on March 31. 1978, re¬ 
ceived a certificate of publication as 
required by said regulation which is 
considered the effective date on which 
the amended system diagram map was 
filed. 

Color-coded copies of the map have 
been served on the Governor of each 
State in which the railroad operates 
and the Public Service Commission or 
similar agency and the State-designat¬ 
ed agency. Copies of the map may also 
be requested from the railroad at a 
nominal charge. The maps also may be 
examined at the Office of the Com¬ 
mission, Section of Dockets, by re¬ 
questing docket No. AB 12 (SDM). 

H. G. Homme, Jr., 
Acting Secretary. 
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SOUTHERN PACIFIC TRANSPORTATION COMPANY (AB-12) 

LEGEND 

LINES ANTICIPATED TO BE SUBJECT Of ABANDONMENT 
APPLICATIONS VITHIN THREE TEARS. 

LINES POTENTIALLY SUBJECT TO ABANDONMENT 
LINES FOR VHICM ABANDONMENT APPLICATIONS ARE 
PENOING 

LINES OPERATED UNDER RAIL SERVICE CONTINUATION 
PROVISIONS OF SEC lo(6)(a) OF THE INTERSTATE 
COMMERCE ACT 
AU OTHER LINES 

STANOARO METROPOLITAN STATISTICAL AREA (SMSA) 

S P T CO. AGENCY OR TERMINAL STATION 
CITY POPULATION OF 5000 AND OVER OUTSIDE SMSA 
ACENCY OR TERMINAL STATION IN CKY WITH KPUiATION 
OF 5000 AND OVER OUTSIDE SMSA 
0 10 20 



see MAP NO- 2 
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see map no t 
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see map no e 
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see map mo 3 
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see map mo 7 
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SOUTHERN PACIFIC TRANSPORTATION COMPANY 
(A0-I2) 

UCENO 

11 NFS AMTICIPAUO TO BE SUBJECT Of ABANDONMENT 
APPl ICATIORS «ITHIM THREE YEARS 
HUES WCITUUT SUBJECT 10 ABANDONMENT 
UNES FOR »HICH AflAAO’OAWfHT APPLICA110«S ARE 
PENDING 

LINES OPERATED UNDER NAIL SERVICE CONTINUATION 
PROVISIONS Of SEC k>(S)(a> Of THE INTERSTATE 
COMMERCE ACT 
All OTHER URE$. 

STANOARC METROPOLITAN STATISTICAL AREA (SMSA) 

S P T CO ACENCY OR TERMINAL STATION 
CITY POPULATION Of 5000 AIO OVER OUTSIOC SMSA 
ACENCY OR TERMINAL STATION IN CITY WITH POPULATION 
OF SOW ANO OVER OUTSIDE SMSA 


SCALE IN MILES 


r*¥. S/14/78 


FEDERAL REGISTER, VOL 43, NO. SO—TUESDAY, APRIL 25, 1978 








































NOTICES 


17609 


SEE MAP VO 4 



SEE MAP MO 9 
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see mpp no 9 
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SOUTHERN PACIFIC TRANSPORTATION COMPANY (AB-I?) 
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■I— LINES OPERATEO UNDER RAIL SERVICE CONTINUATION 
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SOUTHERN WCIFIC TRANSPORTATION COMPANY 
(AB-12) 
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Southern Pacific Transportation Co. 

DESCRIPTION or LINES 

Pursuant to the regulations of the Inter¬ 
state Commerce Commission (49 CFR 
1121.21), the following is a description of 
lines of the Southern Pacific Transporta¬ 
tion Co as shown on the system diagram 
map: 


Lines anticipated to be subject of 
abandonment applications within 3 years 

Oregon 

(1) (a) Designation of line: Dallas Branch, 

(b) States in which located: Oregon, 
tc) Counties In which located: Marion. 

(d) Milepost locations: 718.36 to 719.74 at 
or near Salem. 

(e) Agency or terminal stations on the 
line: None. 


(Map No. 1) 

California 

(1) (a) Designation of line: Matheson 
Branch. 

(b) States in which located: California. 

(c) Counties in which located: Shasta. 

(d) Milepost locations: 263.2 at or near 
Kett to 267.2 at or near Matheson. 

<e> Agency or terminal stations on the 
line: Kett (milepost 263.2), Matheson (mile¬ 
post 267.2). 


(Map No. 4) 

(2) (a) Designation of line: Monterey 
Branch. 

(b) States in which located: California. 

(c) Counties in which located: Monterey. 

(d) Milepost locations: 123.30 at or near 
Seaside to 130.0 at or near Lake MaJeA. 

(e) Agency or terminal stations on the 
line: Seaside (milepost 123.3), Monterey (mi¬ 
lepost 125.7). Lake Majella (milepost 130.0). 

(Map No. 8) 

(3) (a) Designation of line: San Ramon 
Branch. 

(b) States in which located: California. 

(c) Counties in which located: Contra 

Costa. 

<d) Milepost locations: 40.29 to 42.60 at or 
near Concord. 

(e) Agency or terminal stations on the 
line: Concord (milepost 42.5). 


(Map No. 8) 

(4) (a) Designation of line: Stonehurst 
Branch. 

(b) States in which located: California. 

(c) Counties in which located: Alameda. 

(d) Milepost locations: 13.57 at or near 
Elmhurst to 14.32 at or near Stonehurst. 

(e) Agency or terminal stations on the 
line: Stonehurst (milepost 14.3). 


(Map No. 8) 

(5) (a) Designation of line: Oakdah 
Branch. 

(b) States in which located: California. 

(c) Counties in which located: Stanislaus. 
<d) Milepost locations: 124.4 at or nea 

Oakdale to 127.02 at or near Claribel. 
i, ^Agency or terminal stations on th< 
line: Claribel (milepost 126.3). 


(Map No. 8) 

<6) (a) Designation of line: Stratfor 
Branch. 

Cb) States in which located: California. 

(c) Counties in which located: Kings. 

• Ocatlor 's: 263.438 at or nee 
Rom! to 271.69 at or near Stratford. 


(e) Agency or terminal stations on the 
line: Stratford (milepost 271.1), Rossi (mile¬ 
post 263.5). 

(Map No. 9) 

Texas 

(1) (a) Designation of line: Brownsville 
Branch. 

(b) States in which located: Texas. 

(c) Counties in which located: Jim Wells. 
Brooks. 

(d) Milepost locations: 40.9 at or near 
Alice to 80.2 at or near Palfurrias. 

(e) Agency or terminal stations on the 
line: Alice (milepost 43.2), Palfurrias (mile¬ 
post 79.6). 

(Map No. 18) 

(2) (a) Designation of line: Llano Branch. 

(b) States in which located: Texas. 

(c) Counties in which located: Burnet. 
Llano. 

(d) Milepost locations: 74.0 at or near 
Scobee to milepost 99.07 at or near Llano. 

(e) Agency or terminal stations on the 
line: Llano (milepost 98.8). 

(Map No. 20) 

(4) (a) Designation of line: Soumethun 
Branch. 

(b) States in which located: Texas. 

(c) Counties in which located: Dallas. 

(d) Milepost locations: 269.813 to 269.156 
at or near Soumethun. 

(e) Agency or terminal stations on the 
line: Soumethun (milepost 269.4). 

(Map No. 21) 

Lines for which abandonment applications 
are pending before the Interstate Com - 
merce Commission 

Oregon 

(1) (a) Designation of line: Woodbum- 
Springfield Branch. 

(b) States in which located: Oregon. 

(c) Counties in which located: Lane, Linn. 

(d) Milepost locations: 644.889 at or near 
Springfield to 669.800 at or near Browns¬ 
ville. 

(e) Agency or terminal stations on the 
line: None. 


(Map No. 1) 

California 

(1) (a) Designation of line: Westwood 
Branch. 

(b) States in which located: California. 

(c) Counties in which located: Lassen. 

(d) Milepost locations: 381.900 at or near 
Susanville to 412.433 at or near Westwood. 

(e) Agency or terminal stations on the 
line: Westwood (milepost 411.3). 

(Map No. 4) 

(2) (a) Designation of line: Pair Oaks 
Branch. 

(b) States in which located: California. 

(c) Counties in which located: Sacramen¬ 
to. 

(d) Milepost locations: 104.37 at or near 
Citrus to 106.36 at or near Pair Oaks. 

(e) Agency or terminal stations on the 
line: Pair Oaks (milepost 106.3). 

(Map No. 8) 

(3) (a) Designation of line: R Street Line. 

(b) States in which located: California. 

(c) Counties in which located: Sacramen¬ 
to. 

(d) Milepost locations: 89.592 to 91.225 at 
or near Sacramento. 


(e) Agency or terminal stations on the 
line: None. 

(Map No. 8) 

(4)(a) Designation of line: Walnut Grove 
Branch. 

(b) States in which located: California. 

(c) Counties in which located: Sacramen¬ 
to. 

(d) Milepost locations: 91.10 at or near 
Sacramento to 104.96 at or near Hood. 

(e) Agency or terminal stations on the 
line: Hood Junction (milepost 104.6), Hood 
(milepost 105.3 (on spur from Hood Junc¬ 
tion)). 

(Map No. 8) 

(5Xa) Designation of line: San Ramon 
Branch. 

(b) States in which located: California. 

(c) Counties in which located: Contra 
Costa. Alameda. 

(d) Milepost locations: 42.60 at or near 
Concord to 62.10 at or near Dougherty. 

(e) Agency or terminal stations on the 
line: None. 

(Map No. 8) 

(6)(a) Designation of line: San Bruno 
Branch. 

(b) States in which located: California. 

(c) Counties in which located: San Mateo. 

(d) Milepost locations: 7.39 at or near Daly 
City to 10.80 at or near Baden. 

(e) Agency or terminal stations on the 
line: Daly City (milepost 7.4). 

(Map No. 8) 

(7Xa) Designation of line: San Bernardino 
Branch. 

(b) States in which located: California. 

(c) Counties in which located: San Bernar¬ 
dino. 

(d) Milepost locations: 542.09 at or near 
San Bernardino to 549.37 at or near North 
Redlands. 

(e) Agency or terminal stations on the 
line: North Redlands (milepost 549.2). 

(Map No. 10) 

(8)(a) Designation of line: Redlands 
Branch. 

(b) States In which located: California. 

(c) Counties in which located: San Bernar¬ 
dino. 

(d) Milepost locations: 547.86 at or near 
Redlands (2nd Street) to 551.57 at or near 
Crafton. 

(e) Agency or terminal stations on the 
line: Redlands (2nd Street) (milepost 547.86) 
Crafton (milepost 551.4). 

(Map No. 10) 

Texas 

(lXa) Designation of line: Brownsville 
Branch. 

(b) States in which located: Texas. 

(c) Counties in which located: Brooks, Hi¬ 
dalgo. 

(d) Milepost locations: 80.2 at or near Pal¬ 
furrias to 138.9 at or near Edinburg. 

(e) Agency or terminal stations on the 
line: None. 

(Map No. 18) 

(2Xa) Designation of line: Beeville 
Branch. 

(b) States in which located: Texas. 

(c) Counties in which located: Bee, San 
Patricio. Jim Wells. 

(d) Milepost locations: 1.0 at or near Skid¬ 
more to 40.9 at or near Alice. 

(e) Agency or terminal stations on the 
line: Mathis (milepost 14.1). 
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(Map No. 18 and 19) 

(3) (a) Designation of line: Beeville 

Branch. 

(b) States in which located: Texas. 

(c) Counties in which located: Victoria, 
Goliad. Bee. 

(d) Milepost locations: 93.7 at or near Vic¬ 
toria to 145.0 at or near Beeville. 

(e) Agency or terminal stations on the 
line: None. 

(Map No. 19) 

(4) (a) Designation of line: Cameron 
Branch. 

(b) States in which located: Texas. 

(c) Counties in which located: Falls, 
Milam. 

(d) Milepost locations: 119.7 at or near 
Quinif to 133.70 at or near Rosebud. 

(e) Agency or terminal stations on the 
line: Rosebud (milepost 133.3). 

(Map No. 20) 

(5) (a) Designation of line: Austin Branch. 

(b) States in which located: Texas. 

(c) Counties in which located: Washing¬ 
ton, Lee Fayette. 

(d) Milepost locations: 20.86 at or near 
Brenham to 55.78 at or near Giddings. 

(e) Agency or terminal stations on the 
line: Brenham (milepost 21.0). 

(Map No. 20) 

(6) (a) Designation of line: Athens Branch. 

(b) States in which located: Texas. 

(c) Counties in which located: Dallas, 
Kaufman, Henderson, Anderson, Cherokee. 

(d) Milepost locations: 298.70 at or near 
Seagoville to 203.43 at or near Jacksonville. 

(e) Agency or terminal stations on the 
line: Athens (milepost 243.0). 


(Map No. 21) 

(7) (a) Designation of line: Jacksonville 
Branch. 

(b) States in which located: Texas. 

(c) Counties in which located: Cherokee. 
Rusk. Nacogdoches. 

(d) Milepost locations: 203.43 at or near 
Jacksonville to 154.56 at or near Bonita 
Junction. 

(e) Agency or terminal stations on the 
line: Jacksonville (milepost 201.2), Cushing 
(milepost 172.1), Bonita Junction (milepost 
154.6). 

(Map No. 21) 

Louisiana 

(1) (a) Designation of line: Midland 
Branch. 

(b) States in which located: Louisiana. 

(c) Counties in which located: Vermilion, 
St. Landry. Acadia. 

(d) Milepost locations: 31.0 at or near 
Kaplan to 80.56 at or near Eunice. 

(e) Agency or terminal stations on the 
line: Eunice (milepost 79.4), Gueydan (mile¬ 
post 45.3). 

(Map No. 22) 

(2) (a) Designation of line: Napoleonville 
Branch. 

(b) States in which located: Louisiana. 

(c) Counties in which located: Assump¬ 
tion. 

(d) Milepost locations: 15.28 at or near Su¬ 
preme to 23.14 at or near Glenwood. 

(e) Agency or terminal stations on the 
line: Glenwood (milepost 22.9). 

(Map No. 23) 

[FR Doc. 78-11035 Filed 4-24-78; 8:45 am] 




[ 7035 - 01 ] 

[AB 33 (SDM)] 

UNION PACIFIC RAILROAD CO. 

Amended System Diagram Map 

Notice is hereby given that, pursu¬ 
ant to the requirements contained in 
Title 49 of the Code of Federal Regu¬ 
lations, Part 1121.23, that the Union 
Pacific Railroad Company, has filed 
with the Commission its amended 
color-coded system diagram map in 
Docket No. AB 33 (SDM). The maps 
reproduced here in black and white 
are reasonable reproductions of that 
amended system diagram map and the 
Commission on March 29, 1978. re¬ 
ceived a certificate of publication as 
required by said regulation which is 
considered the effective date on which 
the amended system diagram map was 
filed. 

Color-coded copies of the map have 
been served on the Governor of each 
state in which the railroad operates 
and the Public Service Commission or 
similar agency and the State designat¬ 
ed agency. Copies of the map may also 
be requested from the railroad at a 
nominal charge. The maps also may be 
examined at the office of the Commis¬ 
sion, Section of Dockets, by requesting 
docket No. AB 33 (SDM). 

H. G. Homme, Jr., 
Acting Secretary. 
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Union Pacific Railroad Co. System 
Diagram (AB-33) 

DESCRIPTION OF LINES 

Pursuant to regulations of the Interstate 
Commerce Commission (49 CFR §1121.23), 
following is an amended and updated de¬ 
scription of lines of Union Pacific Railroad 
Co. as shown on the System Diagram Map. 

Category 2— Lines which are potentially 
subject to abandonment and which the car¬ 
rier has under study and believes may be 
the subject of a future abandonment appli¬ 
cation because of either anticipated operat¬ 
ing losses or excessive rehabilitation costs, 
as compared to potential revenues. 

Colorado 

a. Designation of Line: Greeley Branch. 

b. Statefs) in which located: Colorado. 

c. County(ies) in which located: Weld. 

d. Milepost locations: M.P. 0.00 near Gree¬ 
ley Junction to M.P. 10.86 near Gill. 

e. There are no agency or terminal sta¬ 
tions located on this line. 

Nebraska 

a. Designation of Line: Loup City Branch. 

b. State(s) in which located: Nebraska. 

c. County(ies) in which located: Sherman 
and Howard. 

d. Milepost locations: M.P. 0.20 near St. 
Paul to M.P. 39.60 near Loup City. 

e. There are no agency or terminal sta¬ 
tions located on this line. 

Category 3— Applications pending before 
the Interstate Commerce Commission. 

Colorado 

a. Designation of Line: Coalmont Branch. 

b. State(s) in which located: Colorado. 

c. County(ies) in which located: Jackson. 

d. Milepost locations: M.P. 93.0 near 
Walden to M.P. 108.0 near Hebron. 

a. Walden at M.P. 92.21 is an agency sta¬ 
tion. 

Kansas 

a. Designation of Line: Leavenworth 
Branch. 

b. State<s) in which located: Kansas. 

c. County(ies) in which located: Leaven¬ 
worth and Douglas. 

d. Milepost locations: M.P. 20.72 near Ton- 
ganoxie to M.P. 34.49 near Lawrence. 


e. Lawrence at M.P. 34.34 is an agency sta¬ 
tion. 

Wyoming 

a. Designation of Line: Emcampment 
Branch. 

b. Statefs) in which located: Wyoming. 

c. County(ies) in which located: Carbon. 

d. Milepost locations: M.P. 24.29 near 
Saratoga to M.P. 33.40 near Cow Creek. 

e. Saratoga at MJ*. 24.02 is an agency sta¬ 
tion. 

TFR Doc. 78-11038 Filed 4-24-78; 8:45 am] 
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CAB 131 (SDM)l 

YAKIMA VALLEY TRANSPORTATION CO. 

Amended System Diagram Map 

Notice is hereby given that, pursu¬ 
ant to the requirements contained in 
Title 49 of the Code of Federal Regu¬ 
lations. Part 1121.23, that the Yakima 
Valley Transportation Co., has filed 
with the Commission its amended 
color-coded system diagram map in 
Docket No. AB 131 (SDM). The maps 
reproduced here in black and white 
are reasonable reproductions of that 
amended system diagram map and the 
Commission on March 29, 1978, re¬ 
ceived a certificate of publication as 
required by said regulation which is 
considered the effective date on which 
the amended system diagram map was 
filed. 

Color-coded copies of the map have 
been served on the Governor of each 
State in which the railroad operates 
and the Public Service Commission or 
similar agency and the State designat¬ 
ed agency. Copies of the map may also 
be requested from the railroad at a 
nominal charge. The maps also may be 
examined at the office of the Commis¬ 
sion. Section of Dockets, by requesting 
Docket No. AB 131 (SDM). 

H. G. Homme, Jr., 
Acting Secretary. 
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Yakima Valley Transportation Co.. 

System Diagram (AB-131) 

Description of Lines 

Pursuant to regulations of the Interstate 
Commerce Commission (49 CFR $1121.23), 
following is an amended and updated de¬ 
scription of lines of Yakima Valley Trans¬ 
portation Co. as shown on the System Dia¬ 
gram Map. 

Category 1 . Lines anticipated to be the 
subject of abandonment application within 
three years. 

Washington State, 

a. Designation of Line: YVT Branch. 

b. State(s) in which located: Washington. 

c. County(ies) in which located: Yakima. 

d. Milepost locations: M.P. 4.55 near Wiley 
City to M.P. 4.59 near Wiley City. 

e. There are no agency or terminal sta¬ 
tions located on this line. 

[FR Doc. 78-11041 Filed 4-24-78. 8:45 am) 


[ 7035 - 01 ] 

[Exception No. 1 to Rev. S.O. No. 1322] 

ATCHISON, TOPEKA A SANTA FE KAILWAY 

CO. ET AL 

In the matter of the Atchison, 
Topeka & Santa Fe Railway Co., Illi¬ 
nois Central Gulf Railroad Co., Mis¬ 
souri Pacific Railroad Co., and Union 
Pacific Railroad Co. 

Pursuant to the authority vested in 
me by section (f) of revised service 
order No. 1322, each of the railroads 
named above is directed to assign to 
grain service at least fifty-five (55) 
percent of its ownership of jumbo cov¬ 
ered hoppers, as defined In section 
(a)(2) of revised service order No. 1322, 
regardless of the provisions of section 
(0(1) of the order. 

Effective 12:01 a.m., April 17. 1978. 

Issued at Washington, D.C.. April 17, 
1978. 

Interstate Commerce 
Commission. 

Joel E. Burns, 

Chairman, 

Railroad Service Board. 

IFR Doc. 78-11188 Filed 4-24-78; 8:45 am) 


[ 7035 - 1 ] 

tl.C.C. Order No. 54 Under Revised Sendee 
Order No. 1252] 


REROUTING TRAFFIC 

In the opinion of Joel E. Burn 
agent, the Chicago, Milwaukee, S 
Paul & Pacific Railroad Co. is unab 
to transport promptly all traffic o 
fered for movement over its Unes b 
tween Savanna. Ill., and Kansas CIt; 
Mo., because of track conditions an 
shortages of locomotives. 

It is ordered. That: (a) Reroutir, 
«<wia The Chicago, Milwaukee. S 
^ clfic Railroad Co. beiri 
yp*™? to transport promptly all tra 
lie offered for movement over its Iin< 


between Savanna, Ill., and Kansas 
City, Mo., because of track conditions 
and shortages of locomotives that line 
is authorized to divert or reroute such 
traffic via any available route to expe¬ 
dite the movement. Traffic necessarily 
diverted by authority of this order 
shall be rerouted so as to preserve as 
nearly as possible the participation 
and revenues of other carriers pro¬ 
vided in the original routing. 

<b) Concurrence of receiving roads to 
be obtained. The railroad rerouting 
cars in accordance with this order 
shall receive the concurrence of other 
railroads to which such traffic is to be 
diverted or rerouted, before the re¬ 
routing or diversion is ordered. 

(c) Notification to shippers. Each 
carrier rerouting cars in accordance 
with this order, shall notify each ship¬ 
per at the time each shipment is rer¬ 
outed or diverted and shall furnish to 
such shipper the new routing provided 
under this order. 

(d) Inasmuch as the diversion or rer¬ 
outing of traffic is deemed to be due to 
carrier disability, the rates applicable 
to traffic diverted or rerouted by said 
agent shall be the rates which were 
applicable at the time of shipment on 
the shipments as originally routed. 

(e) In executing the directions of the 
Commission and of such agent pro¬ 
vided for in this order, the common 
carriers involved shall proceed even 
though no contracts, agreements, or 
arrangements now exist between them 
with reference to the divisions of the 
rates of transportation applicable to 
said traffic. Divisions shall be during 
the time this order remains in force, 
those voluntarily agreed upon by and 
between said carriers; or upon failure 
of the carriers to so agree, said divi¬ 
sions shall be those hereafter fixed by 
the Commission in accordance with 
pertinent authority conferred upon it 
by the Interstate Commerce Act. 

<f) Effective date. This order shall 
become effective at 4 p.m., April 4. 
1978. 

(g) Expiration date. This order shall 
expire at 11:59 p.m., April 30, 1978, 
unless otherwise modified, changed, or 
suspended. 

It is further ordered. That this order 
shall be served upon the Association 
of American Railroads, Car Service Di¬ 
vision, as agent of all railroads sub¬ 
scribing to the car service and car hire 
agreement under the terms of that 
agreement, and upon the American 
Short Line Railroad Association; and 
that it be filed with the Director, 
Office of the Federal Register. 

Issued at Washington, D.C., April 4, 
1978. 

Interstate Commerce 
Commission. 

Robert S. Turkington, 

Agent 

CFR Doc. 78-11189 riled 4-24-78; 8:45 am] 


[ 7035 - 01 ] 

[Notice No. 644] 

ASSIGNMENT OF HEARINGS 

April 20, 1978. 

Cases assigned for hearing, post¬ 
ponement, cancellation or oral argu¬ 
ment appear below and will be pub¬ 
lished only once. This list contains 
prospective assignments only and does 
not include cases previously assigned 
hearing dates. The hearings will be on 
the issues as presently reflected In the 
Official Docket of the Commission. An 
attempt will be made to publish no¬ 
tices of cancellation of hearings as 
promptly as possible, but interested 
parties should take appropriate steps 
to insure that they are notified of can¬ 
cellation or postponements of hearings 
In which they are interested. 

No. MC-C-9725. Woodline Motor Freight, 
Inc. v. Arkansas Best Freight Systems. 
Inc, and MC-C-9726, Woodline Motor 
Freight, Inc. v. Ryder Truck Lines, Inc., 
now assigned May 2. 1978, at Little Rock. 
AR. postponed to June 15. 1978 (1 day), at 
Little Rock. AR, in a hearing room to be 
later designated. 

No. MC 73165 (Sub-No. 415), Eagle Motor 
Lines, Inc., now assigned May 3. 1978, at 
Columbus. OH is cancelled and applica¬ 
tion dismissed. 

No. MC 116915 (Sub-No. 35), Eck Miller 
Transportation Corp.. now assigned June 
6, 1978, at Louisville. KY., is canceUed and 
application dismissed. 

MC 59856 (Sub 70). Salt Creek Freightways. 
is now assigned for hearing June 12. 1978 
(1 week) at MLssould. MT. at a location to 
be later designated. 

MC 110915 (Sub 42), Eck Miller Transporta¬ 
tion Corp., now assigned May 9. 1978. at 
Omaha, NE, Is canceled and reassigned to 
May 9, 1978 (1 day), at Council Bluffs. IA, 
and will be held in the United States Dis¬ 
trict Courtroom, UJS. Post Office, 6th and 
Broadway. 

MC 48958 (Sub 138). nilnoIs-Califomia Ex¬ 
press, Inc., now assigned May 10, 1978, at 
Omaha, NE, is cancelled and reassigned to 
May 10. 1978 (3 days), at Council Bluffs, 
LA. and will be held in the United States 
District Courtroom, U.S. Post Office, 6th 
and Broadway. 

MC 143916, McQuade Heavy Hauling, Inc., 
now assigned May 15. 1978, at Omaha, NE. 
Is canceUed and reassigned to May 15. 
1978, (1 week), at Council Bluffs, 1A. and 
will be held in the United States District 
Courtroom, U.S. Post Office. 6th and 
Broadway. 

H. G. Homme, Jr., 
Acting Secretary. 
IFR Doc. 78-11187 Filed 4-24-78; 8:45 am] 
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[Eighth Revised Exemption No. 123] 

EXEMPTION UNDER PROVISION OF RULE 19 
OF THE MANDATORY CAR SERVICE RULES 
ORDERED IN EX PARTE NO. 241 

It appearing, that railroads named 
herein own numerous plain flat cars; 
that under present conditions, there is 


FEDERAL REGISTER, VOL. 43 r NO. 80—TUESDAY, APRIL 25, 1978 










17624 


NOTICES 


virtually no demand for these cars on 
the lines of the car owners; that 
return of these cars to the car owners 
would result in their being stored idle 
on these lines; that such cars can be 
used by other carriers for transporting 
traffic offered for shipments to points 
remote from the car owners; and that 
compliance with Car Service Rules 1 
and 2 prevents such use of these cars 
resulting in unnecessary loss of utiliza¬ 
tion of such cars. 

It is ordered. That pursuant to the 
authority vested in me by Car Service 
Rule 19, plain flat cars described in 
the Official Railway Equipment Regis¬ 
ter, I.C.C.-R.E.R. No. 406, issued by W. 
J. Trezize, or successive issues thereof, 
as having mechanical designation 
“FM’\ and having less than 200,000 
lbs. carrying capacity, and bearing re¬ 
porting marks assigned to railroads 
named below, shall be exempt from 
the provisions of Car Service Rules 
1(a), 2(a), and 2(b). 

The Atchison, Topeka and Santa Fe Rail¬ 
way Co. deleted. 

Missouri-Kansas-Texas Railroad Co. 

Reporting Marks: BKT Y -MKT-MKTT. 
Southern Railway Co. deleted. 

Effective April 15, 1978, and continu¬ 
ing in effect until further order of this 
Commission. 

Issued at Washington, D.C., April 10, 
1978. 

Interstate Commerce 
Commission, 

Joel E. Burns, 

Agent 

[FR Doc. 78-11190 Filed 4-24-78; 8:45 am) 


[ 7035 - 01 ) 

EXEMPTION UNDER PROVISION OF RULE 19 

OF THE MANDATORY CAR SERVICE RULES 

OROERED IN EX PARTE NO. 241 

[Eighteenth Revised Exemption No. 120] 

It appearing, that the railroads 
named herein own numerous 40-ft. 
plain boxcars; that under present con¬ 
ditions, there is virtually no demand 
for these cars on the lines of the car 
owners; that return of these cars to 
the car owners would result in their 
being stored idle on these lines; that 
such cars can be used by other carriers 
for transporting traffic offered for 
shipments to points remote from the 
car owners; and that compliance with 
Car Service Rules 1 and 2 prevents 
such use of plan boxcars owned by the 
railroads listed herein, resulting in un¬ 
necessary loss of utilization of such 
cars. 

It U ordered. That, pursuant to the 
authority vested in me by Car Service 
Rule 19, plain boxcars described in the 
Official Railway Equipment Register, 
I.C.C.-R.E.R. No. 406, issued by W. J. 
Trezise, or successive issues thereof, as 
having mechanical designation "XM”, 


with inside length 44-ft. 6-in. or less, 
regardless of door width and bearing 
reporting marks assigned to the rail¬ 
roads named below, shall be exempt 
from the provisions of Car Service 
Rules 1(a), 2(a), and 2(b). 

Atlanta Sc Saint Andrews Bay Railway Co. 

Reporting Marks: ASAB. 

Bessemer and Lake Erie Railroad Co. 

Reporting Marks: BLE 
Chicago. West Pullman Sc Southern Rail¬ 
road Co. _ 

Reporting Marks: CWP. 

Detroit and Mackinac Railway Co. 

Reporting Marks: D&M-DM. 

Illinois Terminal Railroad Co. 

Reporting Marks: ITC. 

Louisville, New Albany Sc Corydon Railroad 
Co. 

Reporting Marks: LNAC. 

Manufacturers Railway Co. deleted. 

New Hope and Ivy land Railroad Co. 

Reporting Marks: NHIR. 

Richmond. Fredericksburg and Potomac 
Railroad Co. 

Reporting Marks: RFP. 

Effective 12:01 a.m.. April 15, 1978, 
and continuing in effect until further 
order of this Commission. 

Issued at Washington, D.C., April 10, 
1978. 

Interstate Commerce 
Commission 
Joel E. Burns, 

Agent 

[FR Doc. 78-11185 Filed 4-24-78; 8:45 am] 
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Forty-First Revised Exemption No.90] 

EXEMPTION UNDER PROVISION OF RULE 19 

OF THE MANDATORY CAR SERVICE RULES 

ORDEREO IN EX PARTE NO. 241 

It appearing, that certain of the rail¬ 
roads named below own numerous 50- 
ft. plain boxcars; that under present 
conditions, there are substantial sur¬ 
pluses of these cars on their lines; that 
return of these cars to the owners 
would result in their being stored idle; 
that such cars can be used by other 
carriers for transporting traffic of¬ 
fered for shipments to points remote 
from the car owners; and that compli¬ 
ance with Car Service Rules 1 and 2 
prevents such use of these cars, result¬ 
ing in unnecessary loss of utilization 
of such cars; and 

It further appearing, that there are 
substantial shortages of 50-ft. plain 
boxcars throughout the country; that 
the carriers identified in this exemp¬ 
tion by the symbol (t) have 150 per¬ 
cent or more of their ownership of 
these cars of their lines; and that such 
a disproportionate use of the total 
supply of such cars causes shippers 
served by other lines to be deprived of 
their proper share of such cars. 

It is ordered. That, pursuant to the 
authority vested in me by Car Service 
Rule 19, 50-ft. plain boxcars described 
in the Official Railway Equipment 


Register, I.C.C.-R.E.R. No. 406, issued 
by W. J. Trezise, or successive issues 
thereof, as having mechanical designs 
tion “XM M , and bearing reporting 
marks assigned to the railroads named 
below, shall be exempt from provisions 
of Car Service Rules 1, 2(a), and 2(b). 

Apalachicola Northern Railroad Co. 
Reporting Marks: AN. 

000 

tThe Baltimore and Ohio Railroad Co. 

Reporting Marks: BO. 
tBessemer and Lake Erie Railroad Co. 

Reporting Marks: BLE. 

Camino, Placervllle Sc Lake Tahoe Railroad 
Co. 

Reporting Marks: CPLT. 
tThe Chesapeake and Ohio Railway Co. 

Reporting Marks: CO-PM. 
tChicago Sc Illinois Midland Railway Co. 

Reporting Marks: CIM. 
tChicago, Rock Island and Pacific Railroad 
Co. 

Reporting Marks: RI-Rock. 

City of Prineville. 

Reporting Marks: COP. 

The Clarendon and Pittsford Railroad Co 
Reporting Marks: CLP. 
t Consolidated Rail Corp. 

Reporting Marks: CR-DLW-EL-ERIE- 
LV-NH-NYC-P&E-PAE-PC-PCA-PRR 
RDO. 

elaware and Hudson Railway Co. 

Reporting Marks: DH. 

Duluth. Missabe and Iron Range Railway 
Co. 

Reporting Marks: DMIR. 
tFlorida East Coast Railway Co. 

Reporting Marks: FEC. 
tGrand Trunk Western Railroad Co. 

Reporting Marks: GTW. 

GreenviUe and Northern Railway Co. 

Reporting Marks: GRN. 

Greenwich Sc Johnsonville Railway Co. 
Reporting Marks: GJ. 

OO0 

Louisville and Wadley Railway Co. 

Reporting Marks: LW. 

LouisviUe. New Albany Sc Corydon Railroad 
Co. 

Reporting Marks: LNAC. 

Me Cloud River Railroad Co. 

Reporting Marks: MR. 

Middletown and New Jersey Railway Com¬ 
pany. Inc. 

Reporting Marks: MNJ. 

Municipality of East Troy, Wisconsin. 

Reporting Marks: METW. 

New Orleans Public Belt Railroad. 

Reporting Marks: NOPB. 
tNorfolk and Western Railway Co. 

Reporting Marks: ACY-N&WNKP- 
WAB. 

Pearl River Valley Railroad Co. 

Reporting Marks: PRV. 

Raritan River Rail Road Co. 

Reporting Marks: RR. 

Sacramento Northern Rwy. 

Reporting Marks: SN. 

St. Johnsbury Sc Lamoille County RR. 

Reporting Marks: SJL. 

St. Lawrence RR. 

Reporting Marks: NSL. 

Sierra Railroad Co. 


•••The foUowing carriers deleted: Atlanta 
Sc Saint Andrews Bay Railway Co.. Lake 
Erie. Franklin and Clarion Railroad Co., 
and Providence and Worcester Company. 
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Reporting Marks: SERA. 

Terminal Railway, Alabama State Docks. 

Reporting Marks: TASD. 

Tidewater Southern Railway Co. 

Reporting Marks: TS. 

Toledo, Peoria Western Railroad Co. 

Rep orting Marks: TPW. 

WCTU Railway Co. 

Reporting Marks: WCTR. 
tWestern Maryland Railway Co. 

Reporting Marks: WM. 
tWestem Railway of Alabama. 

Reporting Marks: WA. 

Youngstown & Southern Railway Co. 

Reporting Marks: YS. 

Yreka Western Railroad Co. 

Reporting Marks: YW. 

Effective April 15. 1978, and continu¬ 
ing in effect until further order of this 
Commission. 

Issued at Washington. D.C.. April 10, 
1978. 


Interstate Commerce 
Commission, 

Joel E. Burns, 

Agent 

[PR Doc. 78-11193 Piled 4-24-78; 8:45-1 


[ 7035 - 01 ] 


[Notice No. 27] 


MOTOR CARRIER BOARD TRANSFER 
PROCEEDINGS 


The following publications include 
motor carrier, water carrier, broker, 
and freight forwarder transfer applica¬ 
tions filed under section 212(b), 206(a), 
211, 312(b), and 410(g) of the Inter¬ 
state Commerce Act. 

Each application (except as other¬ 
wise specifically noted) contains a 
statement by applicants that there 
will be no significant effect of the 
quality of the human environment re¬ 
sulting from approval of the applica¬ 
tion. 


Protests against approval of the ap¬ 
plication, which may include a request 
for oral hearing, must be filed with 
the Commission within 30-days after 
the date of this publication. Failure 
seasonably to file a protest will be con¬ 
strued as a waiver of opposition and 
participation in the proceeding. A pro¬ 
test must be served upon applicants' 
representative(s), or applicants (if no 
such representative is named), and the 
Protestant must certify that such ser¬ 
vice has been made. 


Unless otherwise specified, the 
signed original and six copies of th« 
protest shall be filed with the Com 
mission. All protests must specify witfc 
particularity the factual basis, and the 
section of the Act. or the applicable 
rule governing the proposed transfei 
which protestant believes would pre 
elude approval of the application. U 
ine protest contains a request for ora: 
nearing, the request shall be support 
ed by an explanation as to why the 
evidence sought to be presentee 
reasonably be submitted 
through the use of affidavits. 


The operating rights set forth below 
are in synopses form, but are deemed 
sufficient to place interested persons 
on notice of the proposed transfer. 

No. MC-F-C77457, filed December 9 , 
1978. Transferee: DIGGIN8 & ROSE, 
INC., 3 Sagamore Park Road. Hudson, 
NH 03051. Transferor: McKee's 
Hingham Express, Inc., 14 Longwater 
Drive, Rockland, MA 02370. Appli¬ 
cants’ representative: Francis E. Bar¬ 
rett, Jr., Attorney at Law, 10 Industri¬ 
al Park Ro~ad, Hingham, MA 02043. 
Authority sought for purchase by 
transferee of the operating rights of 
transferor, as set forth in certificate 
No. MC 61242, MC 61242 (Sub-No. 1), 
and MC 61242 (Sub El), issued May 9. 
1968, May 9, 1968, and January 10, 
1975, respectively, as follows: House¬ 
hold goods, as defined by the Commis¬ 
sion, between Auburn and Lewiston, 
ME. on the one hand, and, on the 
other, points in ME. NH, and MA, be¬ 
tween Auburn and Lewiston, ME. on 
the one hand, and, on the other, porta 
of entry on the United States-Canada 
boundary line at or near Canaan, 
Norton, Derby line, and Troy. VT; be¬ 
tween Boston, MA, and points in MA 
within 25 miles of Boston, on the one 
hand, and, on the other, points in MA, 
NH. ME. VT. RI. CT. NY, NJ, PA. MD, 
and DC; mill machinery , between 
Auburn and Lewiston, ME, on the one 
hand, and, on the other, points in a 
specified part of MA; household goods, 
as defined by the Commission, be¬ 
tween Taunton. MA, and points in MA 
within 20 miles of Taunton, on the one 
hand, and, on the other, points in ME, 
NH, VT, RI, CT, NY, and NJ; house¬ 
hold goods, between points in CT, and 
NJ, Rochester and Niagara Falls, NY, 
and points in a specified part of NY, 
on the one hand, and on the other, 
points in ME. and NH. Transferee is 
presently authorized to operate as a 
common carrier under certificate No. 
MC 63837 and subs thereafter. Appli¬ 
cation has not been filed for tempo¬ 
rary authority under section 210a(b). 

No. MC-F-C 77480, filed December 
30, 1977. transferee: MY OWN 

TRUCKING CO., 2280 Arby Court, 
Wantagh, NY. Transferor. Sutherland 
Transportation Corp., 100 Allwood 
Avenue, Central Islip, NY 11722 (Jules 
V. Speciner, Trustee in Bankruptcy, 45 
North Station Plaza, Great Neck, NY 
11020). Applicants’ representative: 
Arthur J. Piken, Esq., Piken <fe Piken, 
1 Lefrak City Plaza, Suite 1515, Flush¬ 
ing, NY 11368. Authority sought for 
purchase by transferee of the operat¬ 
ing rights of transferor as set forth in 
certificate of registration No. 120648 
(Sub-No. 1), issued November 29. 1963, 
as follows: General commodities be¬ 
tween New York City, on the one 
hand, and, on the other, points in 
Nassau and Suffolk Counties, NY, and 
from points in Nassau County to 


points in Suffolk County. Transferee 
presently holds no authority from this 
Commission. Application has not been 
filed for temporary authority under 
section 210a(b). 

No. MC-F-C 77566 filed March 3 . 
1978. Transferee: LAW TRANSIT 
LINES, INC., 300 Reisch Building. 
Springfield, IL 62701. Transferor: 
Crossroad Express. Inc., Box 422, Ef¬ 
fingham. IL 62401. Applicants' repre¬ 
sentative: Robert T. Lawley, Attorney, 
300 Reisch Building. Springfield, IL 
62701. Authority sought for purchase 
by transferee of the operating rights 
of transferor, as set forth in certificate 
No. MC 62541, issued June 7, 1960, as 
follows: General commodities, with 
certain exceptions, over a specified 
regular route between Vandalia, IL, 
and St. Louis, MO. over UJS. Hwy 40, 
serving certain intermediate and off- 
route points. Transferee presently 
holds no authority from this Commis¬ 
sion. Application has not been filed for 
temporary authority under section 
210a(b). 

No. MC-F-C 77595, filed March 27. 
1978. Transferee: R. G. R. TRANS¬ 
PORT CORP., 315 Coles Street, 
Jersey City, NJ 07302. Transferor: 
Russo Trucking Co., Inc. (James E. 
Masterson, Trustee in Bankruptcy), 
225 Millbum Avenue, MiUbum, NJ 
07041. Applicants’ representative: 
Thomas F. X. Foley. Esq., Colts Neck 
Professional Plaza, Colts Neck. NJ 
07722 (for transferee); Harold S. Okin, 
Esq., Okin. Pressler <& Shapiro. 222 
South Marginal Road, Fort Lee. NJ 
07024 (for transferor). Authority 
sought for purchase by transferee of 
the operating rights of transferor as 
set forth in certificate No. MC 59576, 
issued August 4, 1953, as follows: 
Paper , paperboards, paper containers, 
paper mill machinery, waste paper, 
and rags, between New York, NY, on 
the one hand, and, on the other, 
points in named counties in NJ, be¬ 
tween New York, NY, and points in 
named NJ counties on the one hand, 
and, on the other. Wilmington, DE, 
Baltimore, MD, and points in CT, MA, 
RI, NJ, and in a specified portion of 
PA; roofing and roofing materials, be¬ 
tween New York, NY, on the one had, 
and, on the other, points in specified 
NJ counties and Wilmington, DE. and 
Providence, RI; and other commodities 
including, but not limited to, alum, 
and paper mill products, from and to, 
among other points. Philadelphia and 
Marcus Hook, PA, New York. NY, 
specified points in CT. MA, and NJ. 
Transferee presently holds no author¬ 
ity from this Commission. Application 
has been filed for temporary authority 
under section 210a(b). 

No. MC-F-C 77604, filed April 3, 
1978. Transferee: MOSHER TRUCK¬ 
ING, INC., 157 Orleans Street, East 
Boston, MA 02128. Transferor Stone 
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<fe Co., Inc., 79 Auburn Street, Chelsea, 
MA 02150. Applicants* representative: 
Norman Novinsky. Attorney at Law, 
41 Arlington Street. Brockton, MA 
02401, Authority sought for purchase 
by transferee of the operating rights 
of transferor, as set forth in certificate 
of registration No. MC 120640 (Sub- 
No. 1). issued January 21, 1964, as fol¬ 
lows: General commodities, between 
points in MA. Transferee presently 
holds no authority from this Commis¬ 
sion. Application has not been filed for 
temporary authority under section 
210a(b). 

H. G. Homme, Jr., 
Acting Secretary. 

CFR Doc. 78-11191 Piled 4-24-78; 8:45 am) 


[ 7035 - 01 ] 

(Notices No. 28) 

MOTOR CARRIER TRANSFER PROCEEDINGS 

April 24.1978. 

Application filed for temporary au¬ 
thority under section 210a(b) in con¬ 
nection with transfer application 
under section 212(b) and transfer 
rules, 49 CFR Part 1132: 

* No. MC-F-C77605. By application 
filed April 18, 1978, R.S.P. BUS CO., 
INC., 24 South Morgan. Chicago, IL 
60607, seeks temporary authority to 
transfer the operating rights of CHI¬ 
CAGO GRAY LINE, INC., 400 North 
Wabash. Chicago, IL 60611, under sec¬ 
tion 210a(b). The transfer to R.S.P. 
BUS CO., INC., of the operating rights 
of CHICAGO GRAY LINE, INC., is 
presently pending. 

By the Commission. 

H. G. Homme, Jr.. 

Acting Secretary. 
(PR Doc. 78-11192 Piled 4-24-78; 8:45 am) 


[ 7035 - 01 ] 

[Notice No. 29) 

MOTOR CARRIER BOARD TRANSFER 
PROCEEDINGS 

The following publications include 
motor carrier, water carrier, broker. 


and freight forwarder transfer applica¬ 
tions filed under section 212(b), 206(a), 
211. 312(b). and 410(g) of the Inter¬ 
state Commerce Act. 

Each application (except as other¬ 
wise specifically noted) contains a 
statement by applicants that there 
will be no significant effect on the 
quality of the human environment re¬ 
sulting from approval of the applica¬ 
tion. 

Protests against approval of the ap¬ 
plication, which may include a request 
for oral hearing, must be filed with 
the Commission within 30-days after 
the date of this publication. Failure 
seasonably to file a protest will be con¬ 
strued as a waiver of opposition and 
participation in the proceeding. A pro¬ 
test must be served upon applicants' 
representative(s), or applicants (if no 
such representative is named), and the 
Protestant must certify that such ser¬ 
vice has been made. 

Unless otherwise specified, the 
signed original and six copies of the 
protest shall be filed with the Com¬ 
mission. All protests must specify with 
particularity the factual basis, and the 
section of the Act, or the applicable 
rule governing the proposed transfer 
which protestant believes would pre¬ 
clude approval of the application. If 
the protest contains a request for oral 
hearing, the rquest shall be supported 
by an explanation as to why the evi¬ 
dence sought to be presented cannot 
reasonably be submitted through the 
use of affidavits. 

The operating rights set forth below 
are in synopses form, but are deemed 
sufficient to place interested persons 
on notice of the proposed transfer. 

Republication 

No. MC-F—C 77260. filed August 12. 
1977. Transferee: GARDEN CITY 
TRANSPORTATION CO.. INC.. 2041 
Pioneer Court, Suite 1. San Mateo, CA 
94403. Transferor: G. C. T.. Inc., 900 
East Williams Street, San Jose, CA 
95116. Applicant’s representative: 
George M. Carr, Esq., 235 Montgom¬ 


ery Street, Suite 1620. San Francisco. 
CA 94104. Authority sought for pur¬ 
chase by transferee of that portion of 
the operating rights fo transferor set 
forth in certificate of registration No. 
MC 5047 (Sub-No. 12), Issued October 
26, 1973, as follows: General commod¬ 
ities, excluding newsprint, between 
specified points in CA. subject to cer¬ 
tain restrictions, and canned goods, 
dried fruits . and cannery and dried 
fruit packing plant machinery, materi¬ 
als and supplies, between San Jose 
and points within 10 miles of the city 
limits of San Jose, on the one hand, 
and Sacramento on the other. The 
above-described request for authority 
was published in the Federal Register 
on August 25, 1977. Subsequently, this 
application was amended and ap¬ 
proved by the Motor Carrier Board on 
March 28, 1978. The amended applica¬ 
tion included the authority described 
above and added all the authority, 
with the exception of authority to 
transport newspring, contained in cer¬ 
tificate No. MC 5047, issued March 14, 
1956, as follows: Dried fruit, canned 
goods, cannery machinery, and materi¬ 
als. and supplies, fertilizer, spray ma¬ 
terials, feed, and fuels, general com¬ 
modities, fruit pits, and fruit pit ker¬ 
nels, and other specified commodities, 
from, to, and between specified points 
in CA. including, but not limited to. 
San Jose. Richmond. Oakland, Sunny¬ 
vale, Watsonville, San Francisco, and 
Alameda. All authority for the trans¬ 
portation of newsprint contained in 
certificate No. MC 5047 has been can¬ 
celed. Insofar as the transfer of the 
authority in certificate No. MC 5047 is 
concerned, any interested party may 
file a petition for reconsideration 
within 20 days from the service date of 
the order. Send petitions for reconsid¬ 
eration to: The Secretary, Interstate 
Commerce Commission, Washington, 
DC 20423. 

H. G. Homme. Jr., 
Acting Secretary. 

(FR Doc. 78-11186 Filed 4-24-78; 8:45 ami 
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sunshine act meetings 


This section of the FEDERAL REGISTER contains notices of meetings published under the "Government in the Sunshine Act" (Pub. L 94-409), 5 U.S.C. 
552b<eX3). 


CONTENTS 


Items 

Federal Deposit Insurance 

Corporation. 1,2 

Federal Energy Regulatory 

Commission. 3 

Federal Home Loan Bank 

Board. 4 

National Mediation Board. 5 

National Transportation Safety 

Board. 6 

Nuclear Regulatory 

Commission. 7, 13 

Occupational Safety and 

Health Reviw Commission. 8 

Securities and Exchange 

Commission. 9 

United States International 

Trade Commission. 10 

United States Postal Service 
(Board of Governors). 11, 12 


[6714-01] 

1 

FEDERAL DEPOSIT INSURANCE 
CORPORATION. 


Notice or Change in Subject Matter 
or Agency Meeting 

At the commencement of its closed 
meeting held at 4 p.m. on Wednesday, 
April 19, 1978, the Corporation’s 

Board of Directors unanimously voted, 
on motion of Director William M. 
Isaac, seconded by Chairman George 
A. LeMaistre, with Director John G. 
Heimann (Comptroller of the Curren¬ 
cy) concurring, to withdraw from con¬ 
sideration the application of Com¬ 
merce Bank of New Jersey, Evesham 
Township (P.O. Marlton). N.J., for 
consent to establish a branch on 
Stokes Road at Skeet. Road, Medford. 
N.J. The Board further voted, on 
motion of Chairman LeMaistre, sec¬ 
onded by Director Heimann, with Di¬ 
rector Isaac concurring in the motion, 
to withdraw from consideration a rec¬ 
ommendation regarding the liquida¬ 
tion of assets acquired by the Corpora¬ 
tion from the Drovers’ National Bank 
of Chicago. Chicago. HI., (Case No. 
43,470-L). 

By vote of the Board taken at its 
earlier open meeting, a resolution cre¬ 
ating an Office of Congressional Rela¬ 
tions and establishing the office’s or¬ 
ganization and Manning Table was 
transferred from the agenda for the 

°i Pen ^ meetlng t0 the a senda for the 
closed meeting, pursuant to subsec¬ 
tions (c)(2) and (c)(6) of the “Govern¬ 
ment in the Sunshine Act” (5 U.S.C. 


552b(c)(2) and (c)(6)), on the basis of 
the Board s determination that the 
public interest did not require consid¬ 
eration of the matter in a meeting 
open to public observation. 

The Board further determined, by 
unanimous vote, that no earlier notice 
of these changes in the subject matter 
of the meeting was practicable. 

Federal Deposit Insurance 
Corporation, 

Alan R. Miller, 

Executive Secretary. 
iS-862-78 Filed 4-21-78; 11:02 am) 


[6714-01] 

2 

FEDERAL DEPOSIT INSURANCE 
CORPORATION. 

Notice op Change in Subject Matter 
of Agency Meeting 

At the commencement of its open 
meeting held at 3 p.m. on Wednesday, 
April 19, 1978, the Corporation’s 

Board of Directors voted, on motion of 
Director William M. Isaac, seconded 
by Director John G. Heimann (Comp¬ 
troller of the Currency), with Chair¬ 
man George A. LeMaistre concurring 
with the motion, (I) to withdraw from 
consideration at the meeting a resolu¬ 
tion creating an Office of Congression¬ 
al Relations and establishing the of¬ 
fice’s organization and Manning Table, 
and (2) to add the matter to the 
agenda for the closed meeting sched¬ 
uled for 4 p.m. that same date, pursu¬ 
ant to subsections (cX2) and (c)(6) of 
the “Government in the Sunshine 
Act” (5 U.S.C. 552b(c)(2) and (cX6)). 
since the public interest did not re¬ 
quire consideration of the matter in a 
meeting open to public observation. 

The Board further determined, by 
the same majority vote, that no earlier 
notice of the change in the subject 
matter of the meeting was practicable. 

Dated: April 20, 1978. 

Federal Deposit Insurance 
Corporation, 

Alan R. Miller, 

Executive Secreta ry. 
[S-861-78 Filed 4-21-78; 11:02 am) 

[6740-02] 

3 

FEDERAL ENERGY REGULATORY 
COMMISSION. 

“FEDERAL REGISTER” CITATION 


OF PREVIOUS ANNOUNCEMENT: 
To be published April 24, 1978. 

PREVIOUSLY ANNOUNCED TIME 
AND DATE OF MEETING: 10 am.. 
April 26, 1978. 

CHANGE IN THE MEETING: The 
following items have been added: 

Item No., Docket No., and Company 

ER-7.—EL78-6. Illinois Power Co. 

ER-8.—ES76-42, Pacific Power <& Light Co. 
M-3. —RM78- , Procedures for Review by 
the Federal Energy Regulatory Commis¬ 
sion of remedial order issued by the Secre¬ 
tary of Energy. 

RP-7.—RP75-30, United Gas Pipe Line Co. 
CP-7.—CP77-61 Texas Gas Transmission 
Corp. 

Kenneth F. Plumb, 
Secretary. 

rS-867-78 Filed 4-21-78; 2:57 pm) 


[6720-01] 

4 

FEDERAL HOME LOAN BANK 
BOARD. 

“FEDERAL REGISTER” CITATION 
OF PREVIOUS ANNOUNCEMENT: 
Vol. 43. No. 76. Page 16645, Wednes¬ 
day, April 19. 1978. 

PREVIOUSLY ANNOUNCED TIME 
AND DATE OF MEETING: 9:30 am.. 
April 24, 1978. 

PLACE: 1700 G Street NW.. Sixth 
floor, Washington, D.C. 

STATUS: Open meeting. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Mr. Robert Marshall, 202-377-6256. 

CHANGES IN THE MEETING: 

The following item has been added 
to the agenda for the open portion of 
the meeting: 

Appointment of Director. Office of the Fed¬ 
eral Savings and Loan Insurance Corpora¬ 
tion—Samuel D. Ewing, Jr. 

CS-868-78 Filed 4-21-78: 2:57 pm) 


[7550-01] 

5 

NATIONAL MEDIATION BOARD. 

TIME AND DATE: 2 p.m„ Wednesday, 
May 3, 1978. 

PLACE: Board Hearing Room. 8th 
Floor, 1425 K Street. NW.. Washing¬ 
ton, D.C. 


FEDERAL REGISTER, VOL 43, NO. 80—TUESDAY, APRIL 25, 1978 




















17628 

STATUS: Open. 

MATTERS TO BE CONSIDERED: 

1. Ratification of Board actions 
taken by notation voting during the 
month of April, 1978. 

2. Other priority matters which may 
come before the Board for which 
notice will be given at the earliest 
practicable time. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Mr. Rowland K. Quinn, Jr., Execu¬ 
tive Secretary; Telephone 202-523- 
5920. 

Date of notice: April 21,1978 
CS-864-78 Filed 4-21-78; 11:02 ami 


[4910-58] 

6 

NATIONAL TRANSPORTATION 
SAFETY BOARD. 

‘FEDERAL REGISTER" CITATION 
OF PREVIOUS ANNOUNCEMENT: 
43 FR 16882, April 20, 1978. 

PREVIOUSLY ANNOUNCED TIME 
AND DATE OF MEETING: 9:30 a.m. 
(NM78-19), Thursday. April 27, 1978. 

CHANGE IN THE MEETING: A ma¬ 
jority of the Board has determined by 
recorded vote that the business of the 
Board requires revising the agenda of 
this meeting and that no earlier an¬ 
nouncement was possible. The agenda 
as now revised is set forth below. 

STATUS: Open. 

1. Marine Accident Report-M/T ELIAS 
Explosion and Fire at the Atlantic Richfield 
Co. Fort Mifflin Terminal, Delaware River, 
Pa. April 9. 1974. 

CONTACT PERSON FOR MORE IN- 
FORMATION: 

Sharon Flemming 202-472-6022. 
[S-865-78 FUed 4-21-78; 11:02 am] 


f7590-01] 

7 

NUCLEAR REGULATORY COM¬ 
MISSION. 

TIME AND DATE: April 17. 1978. 

PLACE: Commissioners’ Conference 
Room, 1717 H Street NW., Washing¬ 
ton, D.C. 

STATUS. Open. 

Approval 

By vote of 3-0 on April 20 (Commissioner 
Kennedy not participating), the Commis¬ 
sion determined, pursuant to 5 U.S.C. 
552b(e)<l) and 5 9.107(a) of the Commis¬ 
sion’s Rules, that Commission business re- 
quires that this agenda item be held on less 
than 1 week's notice to the public. Immedi¬ 
ate discussion is required to act on an 
urgent matter. 


SUNSHINE ACT MEETINGS 

MATTERS TO BE CONSIDERED: 
Thursday. April 20 

2:55 p.m.—Affirmation of Assessment of En¬ 
vironmental Effects of Uranium Mills in 
Agreement States. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Walter Magee, 202-634-1410. 

Roger M. Tweed, 
Office of the Secretary. 
April 21,1978. 

CS-869-78 FUed 4-21-78; 3:24 pm] 

[760G-01] 

8 

OCCUPATIONAL SAFETY AND 
HEALTH REVIEW COMMISSION. 

TIME AND DATE: 10 a.m.. April 26. 
1978. 

PLACE: Room 1101, 1825 K Street 
NW.. Washington, D.C. 

STATUS: This meeting is subject to 
being closed by & vote of the Commis¬ 
sioners taken at the beginning of the 
meeting. 

MATTERS TO BE CONSIDERED: 
Discussion of specific cases in the 
Commission adjudication process. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Ms. Lottie Richardson. 202-634-7970. 
Dated: April 20, 1978. 

CS-860-78 FUed 4-21-78; 8:45 am] 


[8010-78] 

9 

SECURITIES AND EXCHANGE 
COMMISSION. 

"FEDERAL REGISTER" CITATION 
OF PREVIOUS ANNOUNCEMENT: 
To be printed April 20, 1978. 

STATUS: Open meeting. 

PLACE: Room 825, 500 North Capitol 
Street, Washington, D.C. 

TIME AND DATE PREVIOUSLY AN¬ 
NOUNCED: Thursday. April 20. 1978, 
9 a.m. 

The following additional item will be 
considered by the Commission at an 
open meeting scheduled for Thursday, 
April 20, 1978, at 9 a.m.: 

Proposed transmittal to Congress of a re¬ 
vised draft biU which would delete the exist¬ 
ing Securities Act exemption for certain in¬ 
dustrial development bonds, and comments 
regarding Industrial bond development leg¬ 
islation. 

Chairman Williams, Commissioners 
Loomis. Evans, Pollack, and Karmel 
determined that Commission business 
required consideration of this matter 


and that no earlier notice thereof was 
possible. 

April 19, 1978. 

CS-863-78 FUed 4-21-78; 11:02 am] 


[7020-02] 

10 

CUSITC SE-78-201 

UNITED STATES INTERNATIONAL 
TRADE COMMISSION. 

TIME AND DATE: 9:30 a.m., Thurs¬ 
day, May 4, 1978. 

PLACE: Room 117, 701 E Street NW., 
Washington, D.C. 20436. 

STATUS: Open to the public. 
MATTERS TO BE CONSIDERED: 

1. Agenda. 

2. Minutes. 

3. Ratifications. 

4. Petitions and complaints (if necessary): 

a. Electrical rod, wire, and cable 
(Docket No. 508); 

b. •'Dynarama" motion picture# 
(Docket No. 495); and 

c. Soft-sided luggage (American Tour 
ister) (Docket No. 477). 

5. Canons of Ethics—see action jacket OC- 
78-033. 

6. Any items left over from previous 
agenda. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Kenneth R. Mason. Secretary, 202- 
523-0161. 

(S-886-78 FUed 4-21-78; 11:46 ami 


[7710-12] 
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UNITED STATES POSTAL SER 
VICE BOARD OF GOVERNORS. 

Notice op Committee Meeting 

The Committee on Postal Rates of 
the Board of Governors of the United 
States Postal Service, pursuant to the 
Bylaws of the Board (39 CFR 5.2, 75.) 
and the Government in the Sunshine 
Act (5 U.S.C. 552b), hereby gives 
notice that it intends to hold a meet¬ 
ing at 8:15 a.m. on Tuesday. May 2, 
1978, in the Benjamin Franklin Room, 
11th Floor, Postal Service Headquar 
ters, 475 L’Enfant Plaza SW., Wash¬ 
ington, D.C. 20260. The meeting & 
open to the public. Requests for Infor¬ 
mation about the meeting should be 
addressed to the Secretary of the 
Board. Louis A. Cox. at 202-245-4632. 

Louis A. Cox. 

Secretary. 

[S-870-78 FUed 4-21-78; 3:34 pm] 
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UNITED STATES POSTAL SER¬ 
VICE BOARD OF GOVERNORS. 

Notice of Meeting 

The Board of Governors of the 
United States Postal Service, pursuant 
to its Bylaws (39 CFR 7.5) and the 
Government in the Sunshine Act (5 
U.S.C. 552b), hereby gives notice that 
it intends to hold a meeting at 9 a.m. 
on Tuesday. May 2, 1978. in the Benja¬ 
min Franklin Room, 11th Floor, 
Postal Service Headquarters, 475 1'En- 
fant Plaza, SW., Washington, D.C. 
20260. The meeting is open to the 
public. The Board expects to discuss 
the matters stated in the Agenda 
which is set forth below. Requests for 
information about the meeting should 
be addressed to the Secretary of the 
Board, Louis A. Cox, at 202-245-4632. 

Agenda 

1. Minutes of the previous meeting. 

2. Remarks of the Postmaster General. 

(In keeping with its consistent practice, 
the Board's agenda provides this opportu¬ 
nity for the Postmaster General to inform 
the members of miscellaneous current de¬ 
velopments concerning the Postal Service. 
He might report, for example, the occur¬ 
rence of a recent Congressional hearing, 
the appointment or assignment of a key 
official, or the effect on postal operations 
of unusual weather or a major strike in 
the transportation industry. Nothing that 
requires a decision by the Board is 
brought up under this item.) 

3. Quarterly Report on Financial Perfor¬ 
mance. 

(Mr. Biglln. Senior Assistant Postmaster 
General (Finance Group) will present the 
quarterly summary on financial perfor¬ 
mance of the Postal Service.) 
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4. Quarterly Report on Service Perfor¬ 
mance. 

(Mr. Dorsey, Senior Assistant Postmas¬ 
ter General (Operations Group) will pre¬ 
sent the quarterly summary on service 
performance.) 

6. Recommended Decision of the Postal 
Rate Commission Concerning Certain 
Proposal to Simplify the Classification 
Structure of Second-class Mail. 

(The Governors will consider the Rec¬ 
ommended Decision of the Postal Rate 
Commission dated March 30, 1978, (Rate 
Commission Docket No. MC76-2) concern¬ 
ing certain proposals of the officer of the 
Commission to simplify the classification 
structure of second-class mail and the pro¬ 
posal of the Agricultural Publishers Asso¬ 
ciation to provide a rate preference for 
the editorial portion of agricultural publi¬ 
cations. The affirmative recommendations 
of the Commission would modify the ex¬ 
isting Domestic Mail Classification Sched¬ 
ule only in regard to “wiihin-county publi¬ 
cations”.) 

6. Proposed Capital Investment Project for 

a new General Mail Facility at Cleve¬ 
land, Ohio. 

(Mr. J. G. Schraer, District Manager for 
the Northeastern Ohio District, will pre¬ 
sent a proposal for a capital investment 
for a new General Mail Facility for Cleve¬ 
land. Ohio. 

7. Report on Postal Mechanization and Re¬ 

search and Development. 

(Mr. Wise, Assistant Postmaster General 
(Research and Development), will present 
a general review of the current status of 
the Postal Service mechanization and R. 
Sc D. programs.) 

8. Review of Customer Services Activities. 

(Mr. Applegate. Assistant Postmaster 
General (Customer Services) will report 
on current programs and recent accom¬ 
plishments of the Customer Services De¬ 
partment. 

9. Report of the Consumer Advocate. 

(Mr. Chadwick, Consumer Advocate, will 


17629-17679 

report on the activities of the Office of 
Consumer Affairs. 

Louis A. Cox, 
Secretary. 

[S-871-78 Filed 4-21-78; 3:34 pm] 

[7590-01] 

13 

NUCLEAR REGULATORY COM¬ 
MISSION. 

TIME AND DATE: Week of April 24. 
1978 (Changes). 

PLACE: Commissioners’ Conference 
Room, 1717 H St. NW., Washington, 
D.C. 

STATUS: Closed. 

MATTERS TO BE CONSIDERED: 
Wednesday, April 26 
2:45 p.m. (Approx)—Discussion of 
Personnel Matter (Approx IV 2 hrs) 
(Closed—Exemption 6) is cancelled. 

This meeting is replaced by the fol¬ 
lowing: 

2.45 p.m. (Approx)—Discussion of 
Proposed Licensing Legislation 
(Approx IVfc hrs) (Closed—Exemption 
9) ( rescheduled from 4/27/78) 

Thursday, April 27 
2 p.m.—1. Briefing on Comprehen¬ 
sive Evaluation Report on NFS-Erwin 
(Approx 1 hr) (Closed-Exemption 1) 
(Tentative). 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Walter Magee. 202-634-1410. 

Dated: April 20. 1978. 

Walter Magee, 
Office of the Secretary. 
[S-874-78 Filed 4-24-78; 10:00 artil 
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[4110-85] 

Title 42—Public Health 

CHAPTER I—PUBLIC HEALTH SER¬ 
VICE, DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

SUBCHAPTER J—HEALTH CARE DELIVERY 
SYSTEMS 

PART 110—HEALTH MAINTENANCE 
ORGANIZATIONS 

Employees* Health Benefits Plans; 
Interim Regulations 

AGENCY: Public Health Service. 
HEW. 

ACTION: Interim regulations. 

SUMMARY: This rule amends the 
Public Health Service regulations on 
health maintenance organizations 
with respect to employees’ health 
benefit plans. These interim regula¬ 
tions implement the provisions of sec¬ 
tion 1310 of the Public Health Service 
Act as amended with respect to the ob¬ 
ligation of certain employers. States 
and political subdivisions of States to 
include in any health benefits plans 
offered to their employees the option 
of membership in qualified health 
maintenance organizations. 

EFFECTIVE DATE: These regula¬ 
tions are effective April 25. 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. William J. McLeod. Director, Di¬ 
vision of Health Maintenance Orga¬ 
nizations, Qualification and Compli¬ 
ance. 5600 Fishers Lane. Parklawn 
Building. Room 16A-08, Rockville, 
Md. 20857, phone 301-443-2778. 

SUPPLEMENTARY INFORMATION: 
Regulations to implement section 1310 
of the Public Health Service Act (the 
Act) were published in the Federal 
Register on October 28, 1975 (40 FR 
50212-50216, Subpart H). The Assis¬ 
tant Secretary for Health of the De¬ 
partment of Health, Education, and 
Welfare, with the approval of the Sec¬ 
retary of Health, Education, and Wel¬ 
fare, hereby amends the regulations 
cited above by adding new sections 
and amending, as appropriate, prior 
sections, in order to conform to the 
Health Maintenance Organization 
Amendments of 1976 (Pub. L. 94-460). 

In order to make this provision ef¬ 
fective as soon as possible, with repect 
to States and political subdivisions, 
and so that health maintenance orga¬ 
nizations may have access to these po¬ 
tential sources of enrollment and may 
make their services available to em¬ 
ployees of States and political subdivi¬ 
sions pursuant to section 1310 of the 
Act, the Secretary has determined 
that public participation in rulemak¬ 
ing prior to issuance of these regula¬ 
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tions and a delay in their effective 
date would be impractical and con¬ 
trary to the public interest. According¬ 
ly. the Secretary has determined that 
good cause exists to waive public par¬ 
ticipation and to make these regula¬ 
tions effective upon publication. The 
Department invites public comment 
on these regulations for a period of 45 
days following their publication. 
These comments will be taken into 
consideration, where appropriate, in 
any further amendments to these reg¬ 
ulations. 

Set forth below is a summary of the 
amendments made by these interim 
regulations. 

(a) In order to implement Section 
1310(a)(1)(B) of the Act, added by Sec¬ 
tion 110(a)(1) of Pub. L. 94-460, the 
following amendments have been 
made: 

(1) A new term, “public entity,” has 
been added in these regulations. It is 
defined at § 110.801(c) as a State, a po¬ 
litical subdivision of a State or any 
agency or instrumentality of the fore¬ 
going. The term “political subdivision” 
is also defined by § 110.801(c) to in¬ 
clude counties, parishes, townships, 
cities, municipalities, towns, villages, 
and incorporated villages. 

(2) A new term “public entity-em¬ 
ployee contract.” has been added to 
these regulations, and is defined at 
§110.801(m). 

(3) Section 110.802(a) has been 
amended so as to make these regula¬ 
tions applicable to “public entitles” 
which during any calendar year quar¬ 
ter of the previous calendar year em¬ 
ployed an average number of not less 
than 25 employees. 

(4) The term “public entity” has 
been, where appropriate, included in 
new sections added to and prior sec¬ 
tions retained in these regulations. 

Attention is called to the fact that 
terms have been re-defined so as to 
conform to the applicability of these 
regulations to “public entities.” 
Among these amended definitions are: 
“bargaining representative” 

(5110.801(b)), and “collective bargain¬ 
ing agreement” (§ 110.801(1)). 

(b) In order to implement Sections 
131(KaKlKA) and 1310(f) of the Act, 
added by Section 110(a) of Pub. L. 94- 
460, the definition of the term “em¬ 
ployer” at 5110.801(a) has been 
amended to exclude from its meaning 
those entities excluded by Section 
1310(f) of the Act. 

(c) Section 110.802(b) sets forth the 
minimum period of time required 
before the expiration or renewal date, 
as appropriate, of health benefits con¬ 
tracts, employer-employee contracts, 
public entity-employee contracts and 
collective bargaining agreements, for 
the receipt of requests from health 
maintenance organizations for inclu¬ 
sion in health benefits plans offered 
by employers or public entities. This 


section has been amended to provide 
that if required by State statute such 
minimum periods of time may be ex¬ 
tended in conformance With such stat¬ 
ute for such requests made to public 
entities or their designees. 

(d) Section 110.805, setting forth the 
employees to whom the option of 
membership in qualified health main 
tenance organizations must be offered, 
has been amended so as to conform to 
Section 1310(a)(2) of the Act, added by 
Section 110(a)(1) of Pub. L. 94-460, 
which requires that where employees 
of an employer or State or political 
subdivision thereof are represented by 
a collective bargaining representative 
or other employee representative, the 
offer of such option shall first be 
made to the collective bargaining rep¬ 
resentative or other employee repre¬ 
sentative and if accepted, then made 
to such employees. 

(e) Section 110.802(a)(2) has been 
amended so as to conform to the re¬ 
quirement of Section 1310(a)(1) of the 
Act, added by Section 110(a)(1) of Pub. 
L. 94-460, that employers and States 
and political subdivisions thereof shall 
include in health benefits plans of¬ 
fered to their employees the option of 
membership in qualified health main¬ 
tenance organizations which provide 
basic health services in service areas in 
which at least 25 of their employees 
reside. 

(f) Section 110.803(b) has been 
amended by substituting the language 
of Section 1310(b) of the Act, as 
amended by Section 110(a)(2) of Pub. 
L. 94-460, and has been made applica¬ 
ble to public entities. 

The Assistant Secretary for Health 
of the Department of Health, Educa¬ 
tion. and Welfare, with the approval 
of the Secretary, hereby amends 42 
CFR Part 110, Subpart H. 

Note.— The Department of Health. Educa¬ 
tion. and Welfare has determined that this 
document does not contain a major proposal 
requiring preparation of an Inflation 
Impact Statement under Executive Order 
11821 and OMB Circular A-107. 

Dated: February 24, 1978. 

Julius B. Richmond. 

Assistant Secretary for Health, 

Approved: April 13, 1978. 

Joseph A. Califano, Jr., 
Secretary. 

Subpart H of 42 CFR Part 110 is re¬ 
vised as follows: 

Subpart H—Employ***' Health Benefit* Plant 
Sec. 

110.801 Definitions. 

110.802 Applicability. 

110.803 Offer of health maintenance orga¬ 
nization alternatives to employees. 

110.804 Timing of the health maintenance 
organization alternative offer to employ¬ 
ees. 

110.805 Employees to whom the health 
maintenance organization alternative 
must be offered. 
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Sec. 

110.804 Copayment levels and supplemen¬ 
tal health services determination. 

110.807 Employer contributions for health 
maintenance organisation alternative. 

110.808 Relationship of section 1310(a) of 
the Public Health Service Act to the Na¬ 
tional Labor Relations Act as amended 
and the Railway Labor Act, as amended. 

Authority: Sec. 215, 58 Stat. 890 (42 
U.S.C. 216); secs. 1301-1316, as amended, 90 
Stat. 1945-1960 (42 U.S.C. 300c-300e-15). 

Subpart H—Employees' Health 
Benefits Plans 

§110.801 Definitions. 

In addition to the terms defined in 
§ 110.101 and § 110.602 of this Part, as 
used in this subpart: 

(a) “Employer" shall have the same 
meaning as that given such term in 
Section 3(d) of the Fair Labor Stan¬ 
dards Act of 1938, as amended, (29 
U.S.C. 203(d), 203(x)), except that the 
term “employer" does not include (1) 
the Government of the United States, 
the government of the District of Co¬ 
lumbia or any territory or possession 
of the United States, a State or any 
political subdivision thereof, or any 
agency or instrumentality (including 
the United States Postal Service and 
Postal Rate Commission) of any of the 
foregoing; or (2) a church, convention 
or association of churches, or any or¬ 
ganization operated, supervised or con¬ 
trolled by a church, convention, or as¬ 
sociation of churches which organiza¬ 
tion (i) is an organization described in 
section 501(c)(3) of the Internal Rev¬ 
enue Code of 1954, and (ii) does not 
discriminate (A) in the employment, 
compensation, promotion, or termina¬ 
tion of employment of any personnel, 
or (B) in the extension of staff or 
other privileges to any physician or 
other health personnel, because such 
persons seek to obtain or obtained 
health care, or participate in providing 
health care, through a health mainte¬ 
nance organization. 

(b) “Bargaining representative" 
means a representative designated or 
selected for the purposes of collective 
bargaining under the National Labor 
Relations Act, as amended. (29 U.S.C. 
151 et se<j.) or under the Railway 
Labor Act, as amended, (45 U.S.C. 151 
€ [ se Q -> or under a public entity collec¬ 
tive bargaining agreement, or under 
the laws of any State or political sub¬ 
division thereof, or other employee 
representative designated or selected 
under any law. 

(c) “Public entity" means a State as 
defined at section 2(f) of the Public 
Health Service Act (42 U.S.C. 201(f)), a 
political subdivision of a State or any 
agency or instrumentality of the fore¬ 
going. “Political subdivision" includes 
counties, parishes, townships, cities, 
municipalities, towns, villages, and in¬ 
corporated villages. 

(d) “Employee" means any individ¬ 
ual employed by an employer or public 
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entity whether on a full- or part-time 
basis. 

(e) “Eligible employee" means an 
employee who meets the terms and 
conditions established by an employer 
or public entity or designee, to partici¬ 
pate in a health benefits plan. 

(f) “Designee" means any person or 
entity authorized to act on behalf of 
an employer, a group of employers, or 
a public entity, to offer the option of 
membership in a qualified health 
maintenance organization to the eligi¬ 
ble employees of such employer, group 
of employers, or public entity. 

(g) “Service area" means the par¬ 
ticular geographic area described by 
the health maintenacne organization 
as its service area as part of its appli¬ 
cation for a determination that it is a 
qualified health maintenance organi¬ 
zation (see § 110.604 of this part), or 
such other area defined by the health 
maintenance organization and found 
by the Secretary to be the area within 
which basic and supplemental health 
sendees are available and accessible to 
members as required by section 
1301(b)(4) of the Act and § 110.107(b) 
of this part. 

(h) “Health benefits" means health 
benefits and services. 

(i) “Health benefits plan" means any 
arrangement for the provision of, or 
payment for, any of the basic and sup¬ 
plemental health benefits described in 
§§ 110.101(b) and (c) of this part of¬ 
fered to eligible employees, or to such 
employees and their eligible depen¬ 
dents, by or on behalf of an employer 
or public entity. 

(j) “To offer a health benefits plan" 
means to make participation in a 
health benefits plan available to eligi¬ 
ble employees, or to such employees 
and their eligible dependents, whether 
the financial contribution by the em¬ 
ployer or public entity on behalf of 
such employees is made directly or in- 
dirctly (e.g., through payments on any 
basis into a health and welfare trust 
fund). 

(k) “Group enrollment period" 
means the period of at least 10 work¬ 
ing days each calendar year during 
which each eligible employee is given 
the opportunity to select among the 
alternatives included in a health bene¬ 
fits plan. 

(l) “Collective bargaining agree¬ 
ment" means an agreement entered 
into between an employer or public 
entity and the bargaining representa¬ 
tive of its employees, and includes 
such agreements entered into on 
behalf of groups of employers or 
public entities with the bargaining 
representative of their employees in 
accordance with provision of the Na¬ 
tional Labor Relations Act, as amend¬ 
ed, (29 U.S.C. 151 et seq.) or the Rail¬ 
way Labor Act, as amended, (45 U.S.C. 
151 et seq.) or a public entity collective 
bargaining agreement, or the laws of 
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any State or political subdivision 
thereof. 

(m) “Public entity-employee con¬ 
tract" means a legally enforceable 
agreement (other than a collective 
bargaining agreement) between a 
public entity and its employees for the 
provision of, or payment for, health 
benefits for its employees, or for such 
employees and their eligible depen¬ 
dents. 

(n) “Employer-employee contract" 
means a legally enforceable agreement 
(other than a collective bargaining 
agreement) between an employer and 
its employees for the provision of, or 
payment for, health benefits for its 
employees, or for such employees and 
their eligible dependents. 

(o) “Health benefits contract" means 
a contract or other agreement between 
and employer or public entity or a des¬ 
ignee. and a carrier for the provision 
of, or payment for, health benefits to 
eligible employees or to such eligible 
employees and their eligible depen¬ 
dents. 

(p) “Carrier" means a voluntary as¬ 
sociation, corporation, partnership, or 
other organization which is engaged in 
providing, paying for, or reimbursing 
all or part of the cost of health bene¬ 
fits under group insurance policies or 
contracts, medical or hospital service 
agreements, membership or subscrip¬ 
tion contracts, or similar group ar¬ 
rangements, in consideration of premi¬ 
ums or other periodic charges payable 
to the carrier. 

} 110.802 Applicability. 

(a) The regulations of this subpart 
apply in each calendar year to: 

(1) Each employer which was re¬ 
quired during any calendar quarter of 
the previous calendar year to pay its 
employees the minimum wage speci¬ 
fied by Section 6 of the Fair Labor 
Standards Act of 1938 (or would have 
been required to pay its employees the 
minimum wage but for section 13(a) of 
that Act) and which during any calen¬ 
dar quarter of the previous calendar 
year employed an average of not less 
than 25 employees, and 

(2) Each public entity, as a condition 
of the payment to the State of funds 
under section 314(d), 317, 318, 1002, 
1525, or 1613 of the Public Health Ser¬ 
vice Act, which during any calendar 
quarter of the previous calendar year 
employed an average of not less than 
25 employees, where the employer or 
public entity: 

(i) Offers, or on whose behalf there 
is offered, in the calendar year begin¬ 
ning after any calendar quarter of the 
previous calendar year in which the 
employer or public entity employed an 
average of not less than 25 employees, 
a health benefits plan to its eligible 
employees; and 

(il) Has received a written request 
for inclusion in the employer’s or 
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public entity's health benefits plan 
from one or more qualified health 
maintenance organizations which pro¬ 
vide basic health services in a service 
area in which at least 25 employees of 
the employer or the public entity, re¬ 
spectively reside. 

(b) For a request to be effective 
under paragraph (a)(2) of this section, 
it shall be received by the employer or 
public entity or designee at least 180 
days before the expiration or renewal 
date of a health benefits contract or 
employer-employee or public entity- 
employee contract; and by an employ¬ 
er or public entity or designee at least 
00 days before the expiration date of a 
collective bargaining agreement, 
unless otherwise agreed to by the 
health maintenance organization and 
the employer or public entity or desig¬ 
nee: Provided, That if a State statute 
requires that a request made to a 
public entity shall be received more 
than 180 days before the expiration or 
renewal date of a health benefits con¬ 
tract or public entity-employee con¬ 
tract, or more than 90 days before the 
expiration date of a collective bargain¬ 
ing agreement, the request shall be re¬ 
ceived within the time so required. 

(c) For employers or public entities 
with a collective bargaining agreement 
that is automatically renewable and 
without fixed term, the agreement 
shall, for purposes of this subpart, be 
treated as having an expiration date 
coresponding to the anniversary date 
of the collective bargaining agree¬ 
ment. For employers or public entities 
with a collective bargaining agreement 
that is for a fixed term in excess of 
one year but has provisions for peri¬ 
odically changing wages, hours, or con¬ 
ditions of employment, the agreement 
shall, for purposes of this subpart, be 
treated as having an expiration date 
corresponding to the anniversary date 
of the collective bargaining agree¬ 
ment, or at any other time not less 
than annually, as may be provided by 
the agreement for discussion of 
changes in its provisions, whichever is 
earlier. 

(d) Additionally, the request for in¬ 
clusion in the health benefits plan 
shall: 

(1) (i) For employers, be in writing 
and directed specifically to a manag¬ 
ing employer official at the employer 
site being solicited or to the employ¬ 
er's designee; 

(ii) For public entities, be in writing 
and directed specifically to the chief 
executive officer of the public entity 
or the public entity’s designee; 

(2) Provide evidence that the health 
maintenance organization has been de¬ 
termined to be qualified by the Secre¬ 
tary under subpart F of this part; 

(3) Indicate whether the services of 
health professionals which are pro¬ 
vided as basic health services are pro¬ 
vided: 
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(i) Without (A) the use of an individ¬ 
ual practice association and (B) the 
use of contracts (except for contracts 
for unusual or infrequently used ser¬ 
vices) with health professionals, or 

(ii) Through (A) an individual prac¬ 
tice association (or associations). (B) 
health professionals who have con¬ 
tracted with the health maintenance 
organization for the provision of such 
services, or (C) a combination of such 
association (or associations) and 
health professionals under contract 
with the organization; 

(4) Provide a current financial 
report; 

(5) Describe the health maintenance 
organization’s service area or the pro¬ 
posed service area, and give the dates 
basic and supplemental health services 
will be provided in the area or areas; 

(6) Describe the location of facilities 
where, and give the dates and hours of 
operation when, health services are 
provided or will be provided at these 
facilities; 

(7) Provide proposed contracts be¬ 
tween the health maintenance organi¬ 
zation and the employer or public 
entity or designee; 

(8) Include sample copies of market¬ 
ing brochures and membership litera¬ 
ture; 

(9) Identify the staff and ownership 
of the health maintenance organiza¬ 
tion and the physicians who will pro¬ 
vide health services for the organiza¬ 
tion; 

(10) State the payment for basic and 
supplemental health services to be re¬ 
quired for various categories of mem¬ 
berships; and 

(11) State the health maintenance 
organization’s capacity to enroll new 
members and the likelihood of any 
future limitations on such enrollment. 

§ 110.803 Offer of health maintenance or¬ 
ganization alternative to employees. 

(a) An employer or public entity sub¬ 
ject to §110.802 shall, at the time a 
health benefits plan is offered to its 
eligible employees or to eligible em¬ 
ployees and their eligible dependents, 
include in the plan the option of mem¬ 
bership in qualified health mainte¬ 
nance organizations in accordance 
with the provisions of this section. 

(b) If more than one qualified 
health maintenance organization 
which is engaged in the provision of 
basic and supplemental health services 
in the area in which eligible employees 
of an employer or public entity subject 
to §110.802 reside have requested in¬ 
clusion in the employer’s or public en¬ 
tity’s health benefits plan as provided 
by § 110.802, and if: 

(1) One or more of these organiza¬ 
tions provides basic health services (1) 
without the use of an individual prac¬ 
tice association, and (ii) without the 
use of contracts (except for contracts 
for unusual or infrequently used ser¬ 
vices) with health professionals, and 


(2) One or more of these organiza¬ 
tions provides basic health services 
through (i) an individual practice asso¬ 
ciation (or associations), (ii) health 
professionals who have contracted 
with the health maintenance organiza¬ 
tion for the provision of basic health 
services, or (iii) a combination of an in¬ 
dividual practice association (or associ¬ 
ations) and health professionals under 
contract with the organization, 

then of the qualified health mainte¬ 
nance organizations included pursuant 
to this section in a health benefits 
plan of an employer or public entity 
subject to §110.802 at least one shall 
be an organization which provides 
basic health services as described in 
paragraph (b)(1) of this section and at 
least one shall be an organization 
which provides basic health services as 
described in paragraph (b)(2) of this 
section. 

(c) An employer or public entity sub¬ 
ject to this subpart shall offer the 
option of membership in additional 
qualified health maintenance organi¬ 
zations to its eligible employees, de¬ 
scribed in paragraphs (c) (1) and (2) of 
this paragraph, if the additional quali¬ 
fied health maintenance organizations 
demonstrate that their service areas 
include the place of residence of at 
least 25 employees of the employer or 
public entity, respectively: 

(1) Who do not reside in the service 
area of qualified health maintenance 
organizations already Included in the 
employer’s or public entity’s health 
benefits plans; or 

(2) To whom membership in quali¬ 
fied health maintenance organizations 
already included in the health benefits 
plan is not available because these or¬ 
ganizations have closed their enroll¬ 
ment of additional eligible employees 
of the employer or public entity. 

(d) An employer or public entity sub¬ 
ject to this subpart is not required to 
include in the health benefits plan of¬ 
fered to eligible employees the option 
of membership in the specific quali¬ 
fied health maintenance organization 
which initiated the request for inclu¬ 
sion in the health benefits plan: Pro¬ 
vided, That the employer or public 
entity or designee selects, in a manner 
consistent with this section, one or 
more other qualified health mainte¬ 
nance organizations that may not 
have made a request within the time 
limit of § 110.802(b) but are willing to 
be included: Provided further, That 
these latter health maintenance orga¬ 
nizations are of the same type (Le., the 
type described in paragraph (bXl) of 
this section or the type described in 
paragraph (b)(2) of this section) and 
serve, or will serve at a minimum, the 
same area (in which the employer’s or 
public entity’s employees reside) indi¬ 
vidually or collectively as the health 
maintenance organization which sub¬ 
mitted the timely request. 
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(e) An employer or public entity or 
designee including the option of mem¬ 
bership in a qualified health mainte¬ 
nance organization pursuant to this 
subpart as part of the health benefits 
plan offered to its eligible employees 
shall provide for a group enrollment 
period during which eligible employ¬ 
ees may enroll in any qualified health 
maintenance organization or may 
transfer from a qualified health main¬ 
tenance organization to any other al¬ 
ternative without application of wait¬ 
ing periods or exclusions or limitations 
based on health status as conditions of 
enrollment or transfer. Nothing in this 
subpart shall preclude the uniform ap¬ 
plication of coordination of benefit ar¬ 
rangements between the health main¬ 
tenance organizations and the other 
carriers which are included in the 
health benefits plan at the official 
transfer time of the group enrollment 
period. 

(f) During the group enrollment 
period in which the alternative of 
membership in a qualified health 
maintenance organization is offered to 
a group of employees for the first 
time, the health benefits plan alterna¬ 
tive shall be presented to each eligible 
employee with the requirement that 
an affirmative written selection be 
made among the different alternatives 
included in the health benefits plan. 
In subsequent group enrollment peri¬ 
ods, a selection among these alterna¬ 
tives shall be made available; however, 
a written selection is > required only 
when the eligible employee elects to 
change from one alternative to an¬ 
other. 


(g) In addition to the group enroll¬ 
ment period, the opportunity to select 
among different alternatives within a 
health benefits plan shall be made 
available to new employees, employees 
who have been transferred or other¬ 
wise changed their place of residence 
resulting In eligibility for membership 
m a qualified health maintenance or¬ 
ganization for which they were not 
previously eligible by place of resi¬ 
dence, or eligible employees covered 
by any alternative which ceases oper¬ 
ation. At the time any of these em¬ 
ployees are eligible to participate in 
the health benefits plan, the opportu¬ 
nity shall be made available without 
waiting periods or any exclusions or 
limitations based on health status as 
conditions of enrollment or transfer, 
and shall be presented to these em¬ 
ployees with the requirement that 
they make an affirmative written se¬ 
lection among the different alterna¬ 
tives included in the health benefits 
Plan. 


<h) The employer or public e 
shall provide each qualified h 
maintenance organization which 
eluded in its health benefits plan 
ivH reasonable access, not 
than 30 days prior to and during g 


enrollment periods, to employees re¬ 
ferred to in § 110.805. for purposes of 
presenting and explaining its program 
in accordance with § 110.108(c) of this 
part. This access shall include, at a 
minimum, the opportunity for distri¬ 
bution of educational literature, bro¬ 
chures, announcements of meetings, 
and other relevant printed materials 
meeting the requirements of 
§ 110.108(c) to each employee referred 
to in § 110.805. The employer or public 
entity or designee shall be given the 
opportunity to review, revise, and ap¬ 
prove these materials before distribu¬ 
tion. Revisions shall be limited to cor¬ 
recting factual errors, misleading or 
ambiguous statements, unless other¬ 
wise agreed to by the health mainte¬ 
nance organization and the employer 
or public entity or designee, or as may 
be required by law or regulations. The 
employer or public entity or designee 
shall complete promptly any of these 
revisions in the offering material so as 
not to delay or otherwise Interfere 
with the group enrollment period. In 
no event shall the access to eligible 
employees provided to these qualified 
health maintenance organizations be 
more restrictive or less favorable than 
that provided other offerers of alter¬ 
natives included in the health benefits 
plan, whether or not the representa¬ 
tives of the other alternatives elect to 
avail themselves of that access. 

§ 110.804 Timing of the health mainte¬ 
nance organization alternative offer to 
employees. 

The employer or public entity or 
designee shall offer eligible employees 
the option of membership in a quali¬ 
fied health maintenance organization 
at the earliest date permitted under 
the terms of the existing contracts. 
Should the health maintenance orga¬ 
nization’s request for inclusion in a 
health benefits plan be received at a 
time when the existing collective bar¬ 
gaining agreement, employer-employ¬ 
ee or public entity-employee contract, 
or contract for health benefits does 
not provide for including a qualified 
health maintenance organization in 
the health benefits plan, the inclusion 
of the health maintenance organiza¬ 
tion in the health benefits plan shall 
occur at the time that new contracts 
are offered or a new contract negotiat¬ 
ed and shall be consistent with the fol¬ 
lowing paragraphs: 

(a) If a collective bargaining agree¬ 
ment is in force at the time the re¬ 
quest for inclusion in the health bene¬ 
fits plan is made by the health mainte¬ 
nance organization to the employer or 
public entity or designee, the request 
shall be raised in the collective bar¬ 
gaining process when a new contract is 
negotiated or if the agreement is auto¬ 
matically renewable, on its anniversa¬ 
ry date or at any other time as may be 
provided by the agreement for discus¬ 


sion of changes in its provisions, or in 
accordance with a specific process to 
review health maintenance organiza¬ 
tion offers. 

(b) In the absence of a collective bar¬ 
gaining agreement, if there is an exist¬ 
ing employer-employee or public 
entity-employee contract, health bene¬ 
fits contract or any other arrangement 
which provides for a health benefits 
plan, the option shall be included in 
any health benefits plan offered to eli¬ 
gible employees when the existing 
contract is renewed, or when a new 
health benefits contract or other ar¬ 
rangement is negotiated. If an employ¬ 
er-employee or public entity-employee 
contract or health benefits contract 
has no fixed term or has a term in 
excess of one year, the contract shall 
be treated as renewable on the earliest 
anniversary date of the contract. If 
the employer or public entity is self-in¬ 
sured, the budget year shall be treated 
as the term of the existing contract. 

(c) For employers or public entities 
with multiple contracts or other ar¬ 
rangements included as part of the 
health benefits plan which may have 
different expiration or renewal dates, 
the offer shall be included for each 
contract or arrangement at the time 
the contract or arrangement is re¬ 
newed or reissued or the benefits pro¬ 
vided under the contract or arrange¬ 
ment are offered to employees. 

$ 110,805 Employees to whom the health 
maintenance organization alternative 
must be offered. 

Each employer or public entity sub¬ 
ject to this subpart, or designee, shall 
offer the option of membership in a 
qualified health maintenance organi¬ 
zation to each eligible employee, or to 
each eligible employee and his eligible 
dependents, who reside within the ser¬ 
vice area of the qualified health main¬ 
tenance organization being offered. 

(a) If any of the employees of an em- 
poyer or public entity subject to this 
subpart are represented by a collective 
bargaining representative or other em¬ 
ployee representative designated or se¬ 
lected under any law, the offer of 
membership in a qualified health 
maintenance organization required by 
this subpart to be made in a health 
benefits plan offered to those employ¬ 
ees (i) shall first be made to the collec¬ 
tive bargaining representative or other 
employee representative and (ii) if the 
offer is accepted by the representative, 
shall then be made to each represent¬ 
ed employee; 

(b) For those employees not repre¬ 
sented by a bargaining representative, 
the offer of the health maintenance 
organization alternative by the em¬ 
ployer, public entity, or designee, shall 
be made directly to those employees in 
accordance with this subpart. 
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§110.806 Copayment levels and supple¬ 
mental health services determination. 

Each eligible employee's selection of 
a copayment level and of supplemen¬ 
tal health services to be contracted for 
is to be made as follows: 

fa) For those employees of an em¬ 
ployer or public entity represented by 
a bargaining representative, the selec¬ 
tion of supplemental health services 
and copayment levels is subject to the 
collective bargaining process. 

(b) For those employees not repre¬ 
sented by a bargaining representative, 
the selection of copayment levels and 
supplemental health services to be of¬ 
fered to eligible employees shall be 
made through the decision-making 
process that exists with respect to the 
existing health benefits plan, 

§110.807 Employer contribution! for 
health maintenance organizations al¬ 
ternative. 

(a) The health maintenance organi¬ 
zation alternative shall be included In 
the health benefits plan on term no 
less favorable, in regard to an employ¬ 
er's or public entity's monetary contri¬ 
bution or designee's cost for health 
benefits, than those on which the 
other alternatives in the health bene¬ 
fits plan are included: Provided* That 
the employer or public entity shall not 
be required to pay more for health 
benefits as a result of offering the 
option of membership in qualified 
health maintenance organizations 
than the employer or public entity 
would otherwise be required to pay for 
health benefits by a collective bargain¬ 
ing agreement or other employer-em¬ 
ployee or public entity-employee con¬ 
tract in effect at the time that the 
health maintenance organization is in¬ 
cluded in the health benefits plans. 

(b) The amount of the employer's or 
public entity'8 or designee's contribu¬ 
tion shall be determined in a manner 
consistent with this section. 

(1) Administrative expenses of the 
employer, or public entity, or designee, 
incurred in connection with offering 
any alternative in the health benefits 
plan shall not be considered in deter¬ 
mining the amount of the employer's 
or public entity's contribution to the 
health maintenance organization. 

(2) The amount of the employer's or 
public entity's contribution or desig¬ 
nee’s costs may exclude such portions 
of the contribution allocable to bene¬ 
fits (e.g., life insurance or insurance 
for supplemental health benefits) for 
which eligible employees or eligible 
emloyees and their eligible dependents 
will continue to be covered notwith¬ 
standing selection of membership in 
the health maintenance organization, 
and which benefits are not offered on 
a prepaid basis by the health mainte¬ 
nance organization to the employer's 
or public entity’s employees. 

(c) Where the specific amount of the 
employer's or public entity's contribu¬ 
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tion for health benefits is fixed by a 
collective bargaining agreement, by an 
employer-employee or public entity- 
employee contract, or by law, the 
amount so determined shall constitute 
the employer’s or public entity’s obli¬ 
gation for contribution toward the 
health maintenance organization dues 
or premiums on behalf of eligible em¬ 
ployees or eligible employees and their 
eligible dependents. 

(d) Where the employer's or public 
entity's contribution for health bene¬ 
fits is determined by a collective bar¬ 
gaining agreement, but the amount so 
fixed includes contribution for bene¬ 
fits in addition to health benefits, the 
employer or public entity shall de- 
termnine, or shall instruct its designee 
to determine, the portion of the em¬ 
ployer’s or public entity's contribution 
applicable to health benefits in accor¬ 
dance with this section. 

(e) In the absence of a collective bar¬ 
gaining agreement or employer-em¬ 
ployee or public entity-employee con¬ 
tract specifying contribution for 
health benefits, the employer's or 
public entity's contribution to the 
health maintenance organization on 
behalf of eligible employees or eligible 
employees and their eligible depen¬ 
dents, unless otherwise agreed to by 
the health maintenance organization 
and the employer or public entity or 
designee, shall be based upon the total 
costs of the health benefits offered to 
the employees for the most recent 
period for which experience is avail¬ 
able, reduced by the amounts identi¬ 
fied in accordance with paragraph 
(bX2) of this section. Such cost deter¬ 
mination shall be consistent with 
paragraphs (a) and (f) of this section. 

(f) For purposes of this section, an 
employer's or public entity’s contribu¬ 
tion or designee's cost for the alterna¬ 
tives with in the health benefits plan 
other than the qualified health main¬ 
tenance organization option shall be 
determined in the following manner, 
unless otherwise agreed to by the 
health maintenance organization and 
the employer or public entity or desig¬ 
nee: 

(1) If the employer's or public enti¬ 
ty's contribution or designee’s cost for 
health benefits with respect to the 
non-health maintenance organization 
alternatives is determined solely on 
the basis of a fixed prospective 
amount (not subject to retrospective 
adjustment) contributed by the em¬ 
ployer or public entity or paid by the 
designee, then the prospective pay¬ 
ment $iade by or on behalf of the em¬ 
ployer or public entity to the non¬ 
health maintenance organization al¬ 
ternative for the provision of health 
benefits to eligible employees or to eli¬ 
gible employees and their eligible de¬ 
pendents under these alternatives 
shall be used as the basis for determin¬ 
ing the employer's or public entity's 
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obligation for contribution toward the 
health maintenance organization dues 
or premiums. 

(2) If the employer's or public enti¬ 
ty's contribution or designee’s cost for 
health benefits with respect to the 
non-health maintenance organization 
alternative is determined by a contract 
with a carrier on any form of retro¬ 
spective experience rating basis, any 
billing contract arrangement, any plan 
of self-insurance, any direct service 
plan provided by the employer or 
public entity or designee, or any other 
form of health benefits plan wherein 
the actual cost to the employer or 
public entity or designee is determined 
retrospectively, an estimated cost shall 
be used to determine the obligation 
for contribution toward the health 
maintenance organization's dues or 
premiums. This estimated cost shall be 
determined by the employer or public 
entity or designee based on consider¬ 
ation of the following factors: 

(i) The employer's or public entity’s 
or designee's cost experience for the 
non-health maintenance organization 
alternative with respect to the most 
recent benefit period for which the ex¬ 
perience is available at the time when 
the employer’s or public entity's pro¬ 
spective contribution or designee's ob¬ 
ligation to the health maintenance or¬ 
ganization is to be determined; 

(ii) A reasonable allowance for infla 
tion based on historical cost trends 
and anticipated future cost increases; 

(ill) Where applicable and consis¬ 
tently applied, cost differences experi 
enced in the provision of health bene¬ 
fits for separate regional or local areas 
of employment; 

(iv) Anticipated changes in the com¬ 
position and experience of the covered 
population actually being served by 
the non-health maintenance organiza 
tion alternative attributable to the 
shift of enrollment to the health 
maintenance organization; 

(v) Any changes in health benefits to 
be provided by non-health mainte¬ 
nance alternatives during the period 
for which the estimated contribution 
is to be determined: and 

(vi) Any other anticipated material 
change in the experience rating basis 
under any health benefits contract for 
the benefit period. 

(g) An employer or public entity or 
designee shall retain for at least three 
years the data used to compute its 
level of contribution to the alterna¬ 
tives included in the health benefits 
plan. This data may be reviewed by 
the Secretary either on his own initia¬ 
tive or in response to a request which 
sets forth reasonable grounds support¬ 
ing the request, to determine whether 
the level of contributions determined 
by the employer or public entity com¬ 
plies with this subpart. 


25, 1978 
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§ 110.808 Relationship of section 1310(a) 
of the Public Health Service Act to the 
National Labor Relations Act as 
amended and the Railway Labor Act. 
as amended. 

The obligation of an employer or 
public entity subject to this subpart to 
include the option of membership in & 
qualified health maintenance organi¬ 
zation in any health benefits plan of¬ 
fered to its eligible employees shall be 
carried out consistently with the obli¬ 
gations imposed on such employer or 
public entity under the National Labor 
Relations Act and the Railway Labor 
Act, or other law of similar effect. 
fFR Doc. 78-10996 Filed 4-24-78; 8:45 am) 
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PROPOSED RULES 


[6560-01] 

ENVIRONMENTAL PROTECTION 
AGENCY 

[40 CFR Port 35) 

[FRL 876-5] 

GRANTS FOR CONSTRUCTION OF TREATMENT 
WORKS 

Proposed Regulations Implementing Cleon 
Water Act of 1977 

AGENCY: Environmental Protection 
Agency. 

ACTION: Proposed rule. 

SUMMARY: These proposed changes 
to the regulations governing grants for 
construction of publicly-owned treat¬ 
ment works are intended to implement 
certain amendments to sections 201(g), 
201<i), 202(a), 203(e), and 304(d) of the 
Federal Water Pollution Control Act, 
as amended, (FWPCA) contained in 
the Clean Water Act of 1977 (Pub. L. 
95-217 or the “1977 Act"). These pro¬ 
posed regulations involve innovative 
and alternative technologies, recre¬ 
ational and open space uses, and the 
provision of assistance by the Environ¬ 
mental Protection Agency (EPA) to 
grant recipients with respect to con¬ 
tracts. These proposed changes also 
incorporate certain requirements and 
incentives to implement the pretreat¬ 
ment program for industries contrib¬ 
uting to municipal wastewater treat¬ 
ment works. Pretreatment require¬ 
ments are found in section 307(b) and 
(c) of the FWPCA as amended by the 
1977 Act. 

DATES: Comments must be received 
on or before June 30, 1978. Public 
meetings for purposes of receiving 
comments will be held in June and 
July. 1978. Notice of these meetings 
will be published in the Federal Reg¬ 
ister. 

ADDRESS: Written comments should 
be submitted (in triplicate, if passible) 
to Mr. Alexander J. Greene, Director, 
Grants Administration Division, At¬ 
tention: PM-216-P Construction Pro¬ 
posed, Environmental Protection 
Agency. 401 M Street SW., Washing¬ 
ton. D.C. 20460. Comments submitted 
may be inspected at the Public Infor¬ 
mation Reference Unit, EPA Head¬ 
quarters, Room 2922, Waterside Mall, 
401 M Street SW., Washington. D.C., 
between 8 a.m. and 4:30 p.m., business 
days. Public meetings will be held at 
all EPA regional offices. In addition, 
five areawide conferences have been 
scheduled through the cooperation of 
several environmental and special in¬ 
terest groups and the Environmental 
Protection Agency. These meetings 
are scheduled to be held on May 15, 
1978—Century Center. Atlanta, Ga.; 
June 4—Hyatt Regency O’Hare. Chica¬ 
go, Ill.; June 9—Sheraton Place Hotel, 
San Francisco, Calif.; June 12—Hyatt 


Regency at Reunion, Dallas, Tex., and 
June 14—Philadelphia Sheraton, 
Philadelphia, Pa. 

FOR FURTHER INFORMATION 
CONTACT: 

Michael B. Coo k, Fa cility Require¬ 
ments Branch (WH-547), Environ¬ 
mental Protection Agency. 401 M 
Street SW., Room E1137D. Washing¬ 
ton, D.C. 20460, telephone 202-426- 
9404. 

SUPPLEMENTARY INFORMATION: 
In January 1978, a task force com¬ 
prised of EPA headquarters and re¬ 
gional representatives was organized 
to formulate regulations and guide¬ 
lines for the implementation of the re¬ 
quirements of the Clean Water Act of 

1977. Four drafts of these regulations 
and the Interim/Final regulations 
published on this date have been cir¬ 
culated extensively for comment by 
State, regional, and local officials as 
well as by the public and interested or¬ 
ganizations. Numerous meetings were 
conducted to solicit public input. 
These included four days of open 
meetings in Washington, D.C., six 
briefings for State and local officials 
held at EPA regional offices, and 
meetings for EPA advisory groups. 
Three meetings were held with State 
representatives appointed by the Na¬ 
tional Governors Conference and by 
the Association of State and Interstate 
Water Pollution Control Agencies. 
Two meetings were held with the As¬ 
sociation of Metropolitan Sewerage 
Agencies, and a presentation was made 
at the government affairs seminar of 
the Water Pollution Control Feder¬ 
ation. Representatives of Federal 
agencies were consulted informally. 
These discussions raised a number of 
important questions and issues, espe¬ 
cially regarding the implementation of 
the innovative and alternative tech¬ 
nology provisions of the 1977 Act. 
Major issues raised are summarized 
below, following descriptions of the 
amendments that these proposed reg¬ 
ulations are to implement. 

These proposed regulations princi¬ 
pally address provisions of the 1977 
Act. However, EPA is initiating a pro¬ 
cess to review all construction grants 
regulations in 40 CFR Part 35 Subpart 
E to make technical and administra¬ 
tive changes. These will be referred to 
as “Technical Amendments". Some of 
these revisions will be based on operat¬ 
ing experience as reflected in Program 
Requirements Memoranda issued for 
the construction grants program by 
the Office of Water Program Oper¬ 
ations. The “Technical Amendments" 
are to be proposed in early summer 

1978. The “Technical Amendments" 
and these proposed regulations will be 
promulgated in final form together in 
the autumn of 1978. At that time a 
complete conformed version of the 
construction grants regulations will be 


published. Comments on technical and 
administrative amendments are solicit¬ 
ed. 

Discussion of the regulatory changes 
being made by these amendments is 
grouped by subject matter. Following 
the discussion of each subject area, 
the preamble identifies those sections 
in the regulatory changes which are 
related to the subject area. 

Innovative and Alternative 
Technologies 

Under the new section 201(g)(5), 
after September 30. 1978, grant recipi¬ 
ents are required to analyze innovative 
and alternative treatment processes 
and techniques for use in wastewater 
treatment works. Section 201(i) re¬ 
quires the encouragement of processes 
that reduce energy needs. Section 
202(a)(2) provides for Federal grants 
for 85 percent of allowable construc¬ 
tion costs for treatment works or sig¬ 
nificant portions of treatment works 
that utilize innovative and alternative 
treatment processes and techniques. A 
special 2 percent reserve is established 
in the State construction grant allot¬ 
ment to pay the increased part of the 
Federal share. Section 202(aX3) pro¬ 
vides 100 percent Federal grants for 
replacement or modification of treat¬ 
ment works constructed in accordance 
with section 202(a)(2), under certain 
conditions. These provisions and 
others in the 1977 Act that involve in¬ 
novative and alternative technologies 
depend upon guidelines authorized by 
section 304(d)(3) that set forth criteria 
to be utilized in identifying innovative 
and alternative technologies. 

The interim/final regulations that 
implement the 1977 Act and that are 
published on this date contain several 
important provisions relating to inno¬ 
vative and alternative technologies. 
The cost-effectiveness guidelines 
permit a 15 percent cost preference for 
treatment works that utilize innova¬ 
tive or alternative processes or tech¬ 
niques. Under the regulations on pri- 
orities a funding reserve is established 
to pay for the increased part of the 
grants for treatment works that in¬ 
clude innovative or alternative pro¬ 
cesses or techniques. Also, States are 
authorized to give higher priority to 
treatment works utilizing innovative 
or alternative technologies. A 4 per¬ 
cent reserve of each State’s yearly al¬ 
lotment is set aside to fund alterna¬ 
tives to conventional treatment works 
in small communities. 

The Clean Water Act of 1977 and its 
legislative history make it clear that 
the provisions pertaining to innovative 
and alternative technologies are in¬ 
tended to achieve greater use of sys¬ 
tems which provide for the reclaiming 
and reuse of water, productively recyle 
waterwater constituents or otherwise 
eliminate the discharge of pollutants, 
or recover energy. The principal dif- 
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ference between alternative and inno¬ 
vative wastewater treatment technol¬ 
ogies, as viewed by the 1977 Act and 
its legislative history, is the degree to 
which they have been developed and 
implemented. Alternative wastewater 
treatment processes and techniques 
are those which have been proven and 
used in actual practice; innovative pro¬ 
cesses and techniques are developed 
methods which have not been fully 
proven under the circumstances of 
their contemplated use. The goal of 
achieving greater recycling and recla¬ 
mation, however, is clearly indicated 
as being an objective common to both 
innovative and alternative technol¬ 
ogies. 

In order to carry out this mandate 
of the law. the proposed regulations 
developed for identification of innova¬ 
tive technologies take distinctly differ¬ 
ent approaches with respect to sys¬ 
tems which incorporate wastewater 
reclamation and energy recovery as 
compared to those which are based on 
the conventional concept of treatment 
by means of biological or physical/ 
chemical unit processes and discharge 
to surface waters. Accordingly, treat¬ 
ment and discharge processes such as 
primary treatment, suspended-growth 
or attached-growth biological systems 
for secondary or advanced wastewater 
treatment, physical/chemical treat¬ 
ment, disinfection and sludge process¬ 
ing must meet rigorous criteria per¬ 
taining to cost reduction or energy re¬ 
duction in order to be considered inno¬ 
vative. Land application and water 
reuse systems for the treatment and 
management of wastewaters and 
sludges as well as energy recovery sys¬ 
tems can be classified as innovative by 
applying either the cost or energy re¬ 
duction criterion. They can also be 
classified as innovative if they repre¬ 
sent a significant advancement in 
terms of greater operational reliabil¬ 
ity, better management of toxic mate¬ 
rials, increased environmental bene¬ 
fits, or improved methods for joint 
treatment and management of munici¬ 
pal and industrial waste. There are six 
criteria listed in Appendix E. section 6. 
that help define innovative processes 
and techniques. 

Numerous important issues have 
been raised. Among them are the fol¬ 
lowing: 

1. The 1977 Act authorises 85 per¬ 
cent Federal grants for treatment 
works or significant parts of treatment 
works that utilize innovative or alter¬ 
native processes or techniques. When 
should the 85 percent grant apply to 

u ^ r ? a ^ men f works and when should 
Jt^be limited to significant parts there- 

Three responses to the question 
have been seriously debated. (1) If any 
part of the treatment works is deemed 
innovative or alternative, then the 
entire treatment works should be 85 


percent grant eligible. (2) Only the in¬ 
novative or alternative parts of the 
treatment works should be 85 percent 
grant eligible. (3) A cutoff should be 
established. If the present worth of in¬ 
novative or alternative parts of the 
treatment works exceeds the cutoff, 
then the entire treatment works is eli¬ 
gible for the 85 percent grant; if not, 
then only the innovative or alternative 
parts are eligible for the 85 percent 
grant. 

EPA decided upon a 50 percent 
cutoff. In general, the 85 percent 
grant applies to the total non-sewer re¬ 
lated eligible construction cost of the 
treatment works utilizing innovative 
or alternative processes and tech¬ 
niques if the present worth of the in¬ 
novative or alternative components ex¬ 
ceeds 50 percent of the total present 
worth cost of the non-sewer related 
part of the treatment works. Other¬ 
wise. the 85 percent grant only applies 
to eligible components, either unit 
processes or operations. Sewers are 
not included in this comparison unless 
they are alternatives to conventional 
treatment works in small communities. 

A notable parallel provision occurs 
in the cost-effectiveness guidelines 
published as interim/final regulations 
on this date. The 1977 Act authorizes 
a 15 percent preference under the 
cost-effectiveness analysis for treat¬ 
ment works that utilize innovative or 
alternative processes or techniques. 
For the purposes of this cost compari¬ 
son should the 15 percent preference 
apply to the entire treatment works or 
only to portions utilizing innovative or 
alternative technologies? 

EPA has decided to apply a 50 per¬ 
cent cutoff similar to the one used 
above for 85 percent grants. For the 
cost-effectiveness analysis the basis of 
comparison between the alternatives 
studied is the present worth of the 
entire treatment works, including 
sewers, if the present worth of the in¬ 
novative or alternative components of 
the option utilizing them is greater 
than 50 percent of its total present 
worth cost. Otherwise, the basis of 
comparison is major components, 
either unit processes or operations. 

2. Can qualified alternative and in¬ 
novative projects be 75 percent funded 
in FY 1978 and then be given a supple¬ 
mental 10 percent grant in FY 1979 as 
a grant amendment? 

Funds for increasing Federal grants 
from 75 to 85 percent are authorized 
only for fiscal years 1979 through 
1981. It can be argued that Congress 
intended to restrict the increased 
funding of innovative and alternative 
projects to grants made in those three 
fiscal years. However, the beginning 
date was set at FY 1979 primarily to 
give EPA time to establish the admin¬ 
istrative apparatus, including regula¬ 
tions. needed to implement the new 
provisions. Congress has forcefully ex¬ 


pressed its intention that innovative 
and alternative technologies be uti¬ 
lized. A number of reviewers have 
pointed out that many States may 
find it difficult to utilize the reserved 
funds during FY 1979 because of the 
time needed to plan projects. The abil¬ 
ity to give the supplemental 10 per¬ 
cent grant for projects funded from 
FY 1978 monies will assist those 
States in utilizing their funds. In addi¬ 
tion. an overriding Congressional con¬ 
cern is that the implementation of the 
amendments under the 1977 Act not 
delay or disrupt the ongoing operation 
of the construction grants program for 
wastewater treatment facilities. Use of 
supplemental grants would ease the 
operation of the program by avoiding 
application delays on innovative or al¬ 
ternative proposals until FY 1979 
begins and by avoiding the need to 
reallot unused funds. 

EPA has decided to allow the supple¬ 
mental 10 percent grant for projects 
being developed under grants made 
after the enactment of the 1977 Act. 
The supplemental grant must come 
from funds allotted for the 1979 fiscal 
year. Grantees that proceed with inno¬ 
vative or alternative projects in light 
of Congressional directives in the 1977 
Act should not be penalized for their 
diligence. The cutoff date at enact¬ 
ment of the 1977 Act aheres to the in¬ 
centive character of innovative and al¬ 
ternative grants while helping States 
utilize their reserves during fiscal year 
1979. 

3. How is the 2 percent reserve to 
cover the grant increases to be reallot¬ 
ted if not utilized? 

Some of the options suggested are 
(1) to include it in general funds to be 
reallotted to all States which used all 
of their funds; (2) to add it to the re¬ 
serve for innovative and alternative 
technology and reallot it to States 
that used all of their funds from that 
reserve;* (3) to include it in a designat¬ 
ed fund from which 100 percent modi¬ 
fication and replacement grants are 
made; or (4) to include funds to be 
reallotted from each reserve; including 
the 2 percent reserve, in a separate 
reallotment fund which would go only 
to those States that used all of their 
funds from that particular reserve. 

Primarily for administrative reasons 
EPA is proposing to use the first 
option. 

4. Where the State contributes a 
portion of the cost of projects, how 
will the 85 percent Federal contribu¬ 
tion affect the State’s share? 

States are required to contribute no 
less than the same proportion to the 
15 percent non-Federal share as they 
do to the 25 percent non-Federal share 
for other types of projects. Thus, if a 
State contributes 50 percent of the 
non-Federal share on 75 percent Fed¬ 
eral grants, which is 12V* percent of 
total project costs, then it must con- 
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tribute 50 percent of the non Federal 
share on 85 percent Federal grants, 
which is 7 ft percent of the total pro¬ 
ject costs. 

5. For what period of time should 
the provision for a 100 percent Federal 
grant to modify or replace malfunc¬ 
tioning treatment works constructed 
under an 85 percent grant be oper¬ 
able? 

Recommendations have been made 
for periods as long as 10 years. The 
Agency prefers to allow two years 
from the completion of construction. 
This will provide ample operational 
experience with the treatment works. 

6. Does the 2 percent reserve repre¬ 
sent the maximum amount that a 
State can use for increasing grants 
from 75 percent to 85 percent for inno¬ 
vative and alternative projects? 

Several reviewers have argued that 
the 2 percent reserve is not a maxi¬ 
mum. They rely principally on Section 
202<aX2) of the 1977 Act which states 
that grants for eligible treatment 
works utilizing innovative or alterna¬ 
tive technologies shall be 85 percent 
grants. To understand Congressional 
intent on this question, however, sec¬ 
tion 202(aX2) must be read together 
with other provisions in the 1977 Act 
and the legislative history. 

In order to pay for grant increases 
from 75 to 85 percent. Congress re¬ 
served funds from each State’s yearly 
allotment for three years under sec¬ 
tion 205<i). Specifically, a reserve of 2 
percent for fiscal years 1979 and 1980. 
and 3 percent for fiscal year 1981 was 
provided. Linked to this reserve. Con¬ 
gress in section 202(aX4) defined the 
’ eligible treatment works” which can 
be the subject of the 85 percent grant 
as those which utilize innovative or al¬ 
ternative technologies and “which can 
be fully funded from funds available 
for such purpose in such State” in the 
three fiscal years. In addition, the 
Conference Committee report refers 
to the reserves as funds “set aside 
• • • to carry out this program.’’ Ac¬ 
cordingly, EPA maintains that the re¬ 
served funds constitute a maximum 
amount that a State can use to in¬ 
crease grants from 75 percent to 85 
percent for alternative or innovative 
projects. 

7. What is the relationship of the 4 
percent reserve in the State allotment 
for alternatives to conventional treat¬ 
ment works in small communities to 
the 2 percent reserve in the State al¬ 
lotment for grant increases for treat¬ 
ment works utilizing innovative or al¬ 
ternative processes and techniques? 

If a project or part of a project 
qualifies as an alternative to conven¬ 
tional treatment works in a small com¬ 
munity, it is eligible for an 85 percent 
grant if it is the most cost effective 
option. The first 75 percent of the cost 
of construction will be paid from funds 
in the 4 percent reserve. The next 10 


percent will be paid from the 2 percent 
reserve. The final 15 percent of con¬ 
struction costs must be borne by State 
and local sources. 

Proposed regulatory changes relat¬ 
ing to innovative or alternative tech¬ 
nologies are made in §§35.908. 35.917- 
1(d), 35.930-5. 35.935-20, and Appendix 
E. 

Recreational Use 

Section 201(g)(6) requires that no 
wastewater treatment facilities grants 
be made after September 30. 1978. 
unless the grant applicant has satis¬ 
factorily demonstrated to the Admin¬ 
istrator that potential recreation and 
open space opportunities have been 
analyzed in the planning of the pro¬ 
posed treatment works. This provision 
is intended to provide an opportunity 
for communities to obtain important 
recreational and open space benefits 
at relatively little extra cost. In accor¬ 
dance with the intent of Congress not 
to delay ongoing projects, this provi¬ 
sion does not apply retroactively to 
projects on which facilities planning 
has already begun. It will apply to fa¬ 
cilities planning initiated after Sep¬ 
tember 30, 1978. The EPA will under¬ 
take a study of its policy on funding 
multiple purpose projects, including 
those involving recreation and open 
space. Proposed regulatory changes re¬ 
lating to recreational and open space 
uses have been made in § 35.917-irj). 

Contract Enforcement 

Under the new provision of section 
203(e), the EPA is authorized at the 
request of the grantee to provide tech¬ 
nical and legal assistance in the ad¬ 
ministration and enforcement of any 
contract in connection with treatment 
works assisted by an EPA grant and 
also to intervene in any civil action in¬ 
volving the enforcement of the con¬ 
tract. EPA is not to be a party to the 
contract. The authority applies only 
after execution of a contract. Nothing 
in this authority is to add to, or de¬ 
tract from, existing EPA authorities in 
the precontract negotiation phase. 

Proposed regulatory changes on con¬ 
tract enforcement have been made in 
§ § 35.936-5. 35.936-8, and by adding a 
new § 35.970. 

Pretreatment 

Amendments are proposed to pro¬ 
vide incentives in the construction 
grants program to implement the pre- 
treatment program required in section 
307 (b) and (c) of the FWPCA as 
amended by the 1977 Act. Regulations 
implementing a comprehensive pre- 
treatment program will be published 
as 40 CFR Part 403. The proposed con¬ 
struction grant regulations for pre- 
treatment have been developed apart 
from the main body of the changes to 
the construction grant regulations to 
implement the 1977 Act. 


On February 2, 1977, the Agency 
proposed four options for a national 
pretreatment policy and general pre- 
treatment standards for existing and 
new sources of pollution (42 FR 6476- 
6502). Section K of the preamble dis¬ 
cussed relationships between pretreat¬ 
ment and the construction grants pro¬ 
gram. In all four options, EPA pro¬ 
posed to use the grants program to en¬ 
courage the development of local pre¬ 
treatment programs. Briefly, the pro¬ 
posal included: (1) Providing Federal 
monies from the grants program to 
fund 75 percent of local pretreatment 
program development costs; (2) requir¬ 
ing that the user charge system, in 
combination with other revenue 
sources available to the publicly- 
owned treatment works, be adequate 
to fund the operating costs of any ex¬ 
isting local pretreatment program; and 
(3) permitting a construction grantee 
to retain more than 10 percent of in¬ 
dustrial cost recovery payments to use 
for any purpose if an approvable pre¬ 
treatment program is developed. 

Also in section K. EPA stated it 
would propose and amendment to the 
construction grant regulations to re¬ 
quire that an approvable pretreatment 
program be developed as a condition 
of any Step 1, 2, or 3 construction 
grant award. This was proposed to 
apply In areas with significant indus¬ 
try where the Regional Administrator 
determines that the work plan devel¬ 
oped for water quality management 
planning under section 208 of the 
FWPCA does not adequately provide 
for the development of an approvable 
pretreatment program. Payment of up 
to 10 percent of the Step 3 grant 
amount could be withheld by EPA in 
accordance with 40 CFR 30.615-3 until 
the pretreatment program is ap¬ 
proved. 

Following proposal of the four op¬ 
tions, EPA held public hearings in 
Chicago, Boston, San Francisco, and 
Washington. Each public hearing was 
proceded by public meetings with 
State government officials, local gov¬ 
ernment officials, representatives of 
industry, and environmental, consum¬ 
er, and other public interest groups. 
These four public hearings and six¬ 
teen public meetings, together with 
approximately 400 written comments 
submitted by individuals and groups, 
provided a major opportunity for 
public input, review, and comment on 
the issues. The national pretreatment 
policy was considered by the Congress 
as the 1977 Act was being developed. 
The Congressional debate included a 
focus on pretreatment and contributed 
significantly to resolution of the 
major issues. Moreover, the 1977 Act 
placed pretreatment In the larger con¬ 
text of national pollution control 
policy by emphasizing the Congres 
sional intent to control toxics and by 
re-emphasizing the objectives of recla- 
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mation and reuse of wastes wherever 
practicable. 

As a result, EPA is developing final 
general pretreatment regulations. The 
reg ulati ons, which will be published as 
40 CFR Part 403, are expected to be 
promulgated in the near future. EPA 
has determined that this is the appro¬ 
priate time to propose amendments to 
the construction grant regulations to 
relate the construction grants pro¬ 
gram to the pretreatment program, as 
discussed in the preamble to the Feb¬ 
ruary 2, 1977 proposal of 40 CFR Part 
403. 

These proposed regulations are in¬ 
tended to: (1) establish pretreatment 
program development as a grant eligi¬ 
ble item, (2) allow funding to be ac¬ 
complished through either award of a 
new Step 1 grant or by amendment of 
a Step 1, 2. or 3 grant whichever is 
most appropriate to the circum¬ 
stances, (3) ensure uniform develop¬ 
ment of the pretreatment program by 
requiring that certain elements be 
completed before the award of a Step 
2 grant, and other elements be com¬ 
pleted prior to award of a Step 3 
grant, (4) withhold grant payment at 
the 90 percent point in Step 3 if the 
pretreatment program is not approved 
within a specified time and (5) provide 
for time phasing that ensures the at¬ 
tainment of environmental benefits of 
the pretreatment program without 
severe disruption to the construction 
grants program. 

It is recognized that many munici¬ 
palities have already developed or are 
in the process of developing pretreat¬ 
ment programs either on their own 
initiative or in response to National 
Pollutant Discharge Elimination 
System permit requirements. It is not 
intended that such work be duplicat¬ 
ed. To the extent that previous work 
meets the requirements of an approv- 
able pretreatment program under Part 
403 of this chapter, it is to be incorpo¬ 
rated in the program development 
under these construction grant regula¬ 
tions. To the degree that additional 
work must be done to complete the re¬ 
quirements of an approvable program, 
such work may be grant eligible. Work 
done prior to the effective date of the 
final regulations shall not be grant eli¬ 
gible or reimbursable under this pro¬ 
gram. 


Proposed regulatory changes on pre¬ 
treatment have been made in § 35.907, 
35.915-1, 35.917-l<b). 35.920-3 (b) and 
, C A 35 * 929 " 2 - 35.935-19, 35.940-1. and 


In this same issue of the Federal 
Register, we are also publishing inter 
im/final construction grant regula 
uons for those amendments require* 
implemented Immediately by th< 
™ (40 CFR - Pa rt 35. Subparts 1 

and F) These proposed regulation 
™'? d „ be r fad with the interim/fina 
regulations in this issue. 


The EPA has determined that this 
document does not contain a major 
proposal requiring preparation of an 
economic impact analysis statement 
under Executive Order 11821 and 
OMB Circular A-107. 

(Secs. 9. 13, 17. 19. 23. 27. 33. 47, 54 of Clean 
Water Act.) 

Dated: April 18. 1978. 

Douglas M. Costle, 
Administrator . 

40 CFR, Part 35, Subpart E is pro¬ 
posed to be amended as follows: 

1. By adding a new § 35.907 to read 
as follows: 

$ 35.907 Municipal pretreatment program. 

(a) The Regional Administrator is 
authorized to amend an existing or 
pending step 1, step 2, or step 3 grant 
to provide for the development of an 
approvable municipal pretreatment 
program as required by Part 403 of 
this chapter. 

(b) The grantee is required to devel¬ 
op a pretreatment program if the Re¬ 
gional Administrator determines that: 

(1) The municipal treatment works: 

(1) Serves industries subject to pro¬ 
posed or promulgated pretreatment 
standards under section 307(b) of the 
Act, or 

(ii) Expects to serve industries tying 
into the works in accordance with sec¬ 
tion 301(1^2), where these industries 
are subject to the section 307 (b) or (c) 
standards: and 

(2) A work plan under a section 208 
planning grant has not provided for 
the development of a program approv¬ 
able under Part 403 of this chapter. 

(c) A pretreatment program may be 
required for municipal treatment 
works which receive other nondomes¬ 
tic wastes covered by guidance issued 
under section 304(f) of the Act. 

(d) Development of an approvable 
municipal pretreatment program 
under Part 403 of this chapter shall 
include, but not be limited to: 

(1) An industrial survey as required 
by § 403.— of this chapter including 
identification of system users, the 
character and volume of pollutants 
discharged, type of industry, location; 

(2) An evaluation of legal authority, 
including adequacy of enabling legisla¬ 
tion, selection of mechanisms to be 
used for control and enforcement (i.e., 
ordinance, joint powers agreement, 
contract); 

(3) An evaluation of financial pro¬ 
grams and revenue sources to ensure 
adequate funding to carry out the pre- 
treatment program; 

(4) A determination of technical in¬ 
formation necessary to support devel¬ 
opment of an industrial waste ordi¬ 
nance; 

(5) Design of a monitoring enforce¬ 
ment program; 

(6) A determination of pollutant re¬ 
movals in existing treatment works; 


(7) A determination of the treatment 
works tolerance to pollutants which 
interfere with its operation or sludge 
use or disposal; 

(8) A determination of monitoring 
equipment required for use by the mu¬ 
nicipal treatment works; 

(9) A determination of municipal fa¬ 
cilities to be constructed for monitor¬ 
ing or analysis of industrial wastes; 

(e) Items (d)(6) and (d)(7) of this 
section are not grant eligible and shall 
apply only to those grantees seeking 
allowances for removal of pollutants 
under § 403.—. 

(f) The pretreatment program devel¬ 
oped under paragraph (b) of this sec¬ 
tion is subject to approval by the Re¬ 
gional Administrator under § 35.935-19 
and must be implemented in accor¬ 
dance with Part 403 of this chapter. 

2. By revising § 35.908 to read as fol¬ 
lows: 

§ 35.908 Innovative and alternative tech¬ 
nologies. 

(a) Policy. It is the policy of the En¬ 
vironmental Protection Agency to en¬ 
courage, and, where possible, to assist 
in the development of innovative and 
alternative technologies for the con¬ 
struction of wasterwater treatment 
works. Such technologies may be used 
in the construction of wastewater 
treatment works under this subpart as 
provided §35.915-1, §35.930-5. Appen¬ 
dix E, and this section. New technol¬ 
ogy or processes may also be developed 
or demostrated with the assistance of 
EPA research or demonstration grants 
awarded under Title I of the Act (see 
Part 40 of this subchapter). 

(b) Funding for innovative and al¬ 
ternative technologies. (1) Projects or 
portions of projects (see subparagraph 
(b)(2) of this section) which meet cri¬ 
teria for innovative or alternative 
technologies in Appendix E may re¬ 
ceive 85 percent grants (see § 35.930-5). 

(1) The increase for such grants from 
75 to 85 percent shall be provided only 
from the reserve in § 35.915-l(b) to eli¬ 
gible projects on the fundable portion 
of the State project priority list ac¬ 
cording to the chronological approval 
of grants. 

(ii) If the project is an alternative to 
conventional treatment works for a 
small community (a municipality with 
a population of 3,500 or less or a 
highly dispersed section of a larger 
municipality, as defined by the Re¬ 
gional Administrator), the 75 percent 
portion of the Federal grant may be 
provided from the reserve in 
§ 35.915(e). 

(2) In determining the portion of the 
treatment works eligible for the in¬ 
crease from 75 to 85 percent, the fol¬ 
lowing provisions apply: 

(i) If the total present worth of the 
innovative and alternative components 
of the treatment works, excluding 
sewer-related costs, is more than 50 
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percent of the total present worth cost 
of the nonsewer-related portions of 
such works, the eligible cost of con¬ 
struction of the entire treatment 
works, excluding sewer related costs, is 
entitled to the increase from 75 to 85 
percent. 

(ii) If the total present worth of the 
innovative and alternative components 
of the treatment works is 50 percent 
or less of the total present worth cost 
of the nonsewer-related portions of 
the treatment works, only the eligible 
innovative and alternative components 
(i.e., unit processes and operations) 
shall be entitled to the grant increase 
from 75 to 85 percent. 

(iii) Sewer-related costs are entitled 
to the grant increase from 75 to 85 
percent, either as part of the entire 
treatment works or as components, 
only if they qualify as alternatives to 
conventional treatment works for 
small communities. 

(3) Projects or portions of projects 
that receive step 2, step 3, or step 2+3 
grant awards after December 27, 1977, 
from the fiscal year 1978 allotment 
may also receive the grant increase 
from funds allotted for fiscal year 
1979 for eligible portions that meet 
the crtiteria for innovative or alterna¬ 
tive technologies in Appendix E, to the 
extent that funds are available for 
such purposes under § 35.915-l(b). 

(c) Modification or replacement of 
innovative and alternative projects. 
The Regional Administrator may 
award grant assistance to fund 100 
percent of the eligible cost of the 
modification or replacement of any 
treatment works constructed with 85 
percent grant assistance if: 

(1) He determines that: 

<i) The facilities have not met design 
performance specifications (unless 
such failure is attributable to negli¬ 
gence on the part of any person); and 

(ii) The failure has significantly in¬ 
creased capital or operating and main¬ 
tenance expenditures; and 

(Ui) Such failure has occurred within 
the two year period following comple¬ 
tion of construction; and 

(2) The project is on the fundable 
portion of the State’s priority list. 

3. By amending § 35.915-1 of the in¬ 
terim/final regulations by revising 
paragraph (c) to read as follows: 

§35.915-1 Reserves related to the project 
priority list 

• • • • • 

(c) Reserve for grant increase. The 
State shall set aside not less than 5 
percent of the total funds to be obli¬ 
gated during the priority list year, for 
grant increases (including any neces¬ 
sary funds for development of munici¬ 
pal pretreatment programs) for pro¬ 
jects awarded assistance under 
§35.935-11. The funds reserved for 
this purpose remain subject to reallot¬ 


ment if not obligated and should, 
therefore, be released for funding ad¬ 
ditional projects before the reallot¬ 
ment deadline. 

4. By amending § 35.917-1 by adding 
new subparagraphs (8) and (9) to para¬ 
graph (d) and by adding new para¬ 
graphs (j) and (k) to read as follows: 

§ 35.917-1 Content of facilities plan. 


(d) • • • 

(8) For facilities plans initiated after 
September 30, 1978, whether or not 
prepared under a step 1 grant, an anal¬ 
ysis of innovative and alternative 
treatment processes and techniques 
that reclaim and reuse water, produc¬ 
tively recycle wastewater constituents, 
eliminate the discharge of pollutants, 
recover energy or otherwise achieve 
the benefits described in Appendix E. 
The provisions of this subparagraph 
are encouraged in all cases. They are 
required in facilities plans for new 
treatment works and for treatment 
works which are being altered, modi¬ 
fied, improved, or extended either for 
the purpose of handling a significant 
increase in the volume of treated 
w r aste or for the purpose of significant¬ 
ly reducing the pollutant discharges 
from the system. In cases where cer¬ 
tain categories of alternative technol¬ 
ogies may not be generally applicable 
because of prevailing climatic or geo¬ 
logical conditions, a detailed analysis 
ol these categories of alternative tech¬ 
nologies is not required provided that 
the reason for such a rejection Is fully 
substantiated in the facilities plan. 

(9) For facilities plans initiated after 
September 30, 1978, whether or not 
prepared under a step 1 grant, an anal¬ 
ysis of the primary energy require¬ 
ments (operational energy inputs) for 
each considered system. The alterna¬ 
tive selected shall propose adoption of 
measures to reduce energy consump¬ 
tion or increase recovery to the extent 
that such measures are cost-effective 


(j) For facilities plans initiated after 
September 30, 1978, whether or not 
prepared under a step 1 grant, & de¬ 
scription of potential recreation and 
open space opportunities analyzed in 
planning the proposed treatment 
works and the recommended actions. 
The facilities plan shall also describe 
measures taken to inform the public 
of these opportunities and to coordi¬ 
nate with State and local recreational 
programs and with recreational ele¬ 
ments of applicable approved areawide 
waste management plans. 

(k) A municipal pretreatment pro¬ 
gram in accordance with § 35.907. 

5. By amending § 35.920-3 by adding 
a new subparagraph (10) to paragraph 
(b) and by revising paragraph (c) to 
read as follows: 


§ 35.920-3 Contents of application. 

• • • • • 

(b) • • • 

(10) After December 31, 1979, for 
grantees subject to pretreatment re¬ 
quirements under § 35.907(b), the 
items required by §35.907 (dXl), 
(d)(2), and (d)(4). 

(c) Step 3. Building and erection of a 
treatment works. Prior to the award of 
a grant or grant amendment for a step 
3 project, each of the items specified 
in paragraph (b) of this section, and in 
addition: (1) Two sets of construction 
drawings and specifications, suitable 
for bidding purposes, and (2) either a 
schedule for or evidence of compliance 
with §§35.925-10 and 35.935-12 con¬ 
cerning an operation and maintenance 
program, must have been furnished. 
In addition, after June 30, 1980: gran¬ 
tees subject to pretreatment require¬ 
ments under § 35.907(b) shall submit 
the items required by §35.907 (d)(1) 
through (d)(9) as applicable. 

6. By amending § 35.929-2 of the in¬ 
terim/final regulations by adding a 
new paragraph (h) to read as follows: 

§ 35.929-2 General requirements for ail 
user charge systems. 

• • • • • 

(h) Costs of pretreatment program. A 
user charge system submitted by a 
municipality with an approved pre¬ 
treatment program shall provide that 
the costs necessary to carry out the 
procedures of that approved municipal 
pretreatment program and to comply 
with any applicable requirements of 
section 405 of the Act and related reg¬ 
ulations are included within the costs 
of operation and maintenance of the 
system and paid through user charges, 
or are paid in whole or in part by 
other available sources of funds identi¬ 
fied for the user charge system. 

7. By revising §35.930-5 to read as 
follows: 

§35.930-5 Federal share. 

(a) General. The grant shall be 75 
percent of the estimated total cost of 
construction of the project approved 
by the Regional Administrator in the 
grant agreement, except as otherwise 
provided in paragraphs (b) and (c) of 
this section and in §§ 35.925-15, 35.925- 
16, 35.925-17, and 35.930-l(b). 

(b) Innovative and alternative tech¬ 
nology. In accordance with § 35 . 908 (b), 
the amount of any step 2. step 3. or 
step 2+3 grant made from funds allot¬ 
ted for fiscal years 1979, 1980. and 
1981 shall be 85 percent of the esti¬ 
mated cost of construction for those 
eligible treatment works or significant 
portions thereof that the Regional Ad¬ 
ministrator determines meet the crite¬ 
ria for innovative or alternative tech¬ 
nology set forth in Appendix. El These 
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grants are subject to the availability 
of funds under the reserve under 
§ 35.915-l(b). The proportional State 
contribution to the non-Federal share 
of construction costs must be the same 
as or greater than the proportional 
State contribution (if any) to the non- 
Federal share of eligible construction 
costs for all treatment works receiving 
75 percent grants in the State. 

(c) Modification and replacement of 
innovative and alternative projects . In 
accordance with 35.908(c), the Region¬ 
al Administrator may award grant as¬ 
sistance to fund 100 percent of the eli¬ 
gible cost of the modification or re¬ 
placement of any treatment works 
constructed with grant assistance 
based upon a Federal share of 85 per¬ 
cent under paragraph (b) of this sec¬ 
tion. 

8. By adding a new §35.935-19 to 
read as follows: 


§ 35.935-19 Municipal pre treatment pro¬ 
gram. 

The grantee must obtain approval 
by the Regional Administrator of the 
municipal pretreatment program. 
Prior to granting such approval, the 
Regional Administrator shall not pay 
more than 90 percent of the Federal 
share of any step 3 grant or cost of 
step 3 work under a step 2+3 grant 
awarded after the effective date of 
these regulations, except that for any 
such grant awarded prior to June 30, 
1980, the Regional Administrator may 
continue grant payments upon deter¬ 
mining that significant progress has 
been made (and is likely to continue) 
toward the development of an approv- 
able pretreatment program and that 
withholding of grant payments would 
not be in the best interest of protect¬ 
ing the environment. 

9. By adding a new §35.935-20 to 
read as follows: 


§ 35.935-20 Innovative proceuet and tech¬ 
niques. 


Where the grantee receives an 85 
percent grant for innovative processes 
and techniques, during the 5 year 
period following completion of con¬ 
struction, the following conditions 
apply: 


(a) The grantee shall permit EPA 
personnel and EPA designated con¬ 
tractors to visit and inspect the treat¬ 
ment works at any reasonable time for 
purposes of reviewing the operation ol 
the innovative processes or techniques. 

(o) Upon the request of the Regional 
Administrator, the grantee will pro¬ 
vide EPA with a brief written report 
concerning the construction, oper¬ 
ation, and costs of operation of the in¬ 
novative processes or techniques. 

s* ddln S a new paragraph (c) to 
5 6 5.936-5 to read as follows: 


§ 3».936-5 Grantee responsibility. 


(c) In accordance with § 35.970 gran¬ 
tees may request technical and legal 
assistance from EPA for the adminis¬ 
tration and enforcement of any con¬ 
tract in connection with treatment 
works assisted by an EPA grant. The 
provision of such assistance by the Re¬ 
gional Administrator does not release 
the grantee from those responsibilities 
identified in paragraph (a) of this sec¬ 
tion. 

11. By revising §35.938-8 to read as 
follows: 

§ 35.936-8 Privity of contract 

Neither the Environmental Protec¬ 
tion Agency nor the United States 
shall be a party to any subagreement 
(including contracts or subcontracts), 
nor to any solicitation or request for 
proposals therefor. (See §§ 35.937-9(a). 
35.938-4(cX5), and Appendixes C-I 
and C-2 to this subpart for the re¬ 
quired solicitation statement and con¬ 
tract provisions.) However, in accor¬ 
dance with §35.970 the Regional Ad¬ 
ministrator may, when requested by a 
grantee, provide technical and legal as¬ 
sistance in the administration and en¬ 
forcement of any contract in connec¬ 
tion with treatment works for which 
an EPA grant was made. 

12. By adding a new paragraph (r) to 
§ 35.940-1 to read as follows: 

§35.940-1 Allowable project costa. 


(r) Development of a municipal pre¬ 
treatment program approvable under 
Part. 403 of this chapter, and purchase 
of monitoring equipment and con¬ 
struction of facilities to be used by the 
municipal treatment works in the pre¬ 
treatment program. 

13. By adding a new paragraph (k) to 
§ 35.940-2 to read as follows: 

§ 35.910 2 Unallowable costs. 


(k) Costs of studies to determine pol¬ 
lutant removals in existing treatment 
works or tolerance to pollutants which 
interfere with the treatment works' 
operation, sludge use. or disposal in 
development of a municipal pretreat¬ 
ment program as defined in 
§ 35.907(d). 

14. By adding a new § 35.970 to read 
as follows: 

§ 35.970 Contract enforcement 

(a) Regional Administrator author¬ 
ity. Upon request by a grantee, the Re¬ 
gional Administrator may provide 
technical and legal assistance in the 
administration and enforcement of 
any contract in connection with treat¬ 
ment works for which an EPA grant 
was made. The Regional Administra¬ 
tor, with the concurrence of the Gen¬ 
eral Counsel, is further authorized to 


intervene in any civil action involving 
the enforcement of such a contract, in¬ 
cluding a contract dispute which is the 
subject of either arbitration or court 
action. Any assistance is to be pro¬ 
vided at the discretion of the Regional 
Administrator and in a manner deter¬ 
mined to best serve the public interest. 
Factors which the Regional Adminis¬ 
trator may consider In determining 
whether to provide assistance are: 

(1) Available agency resources. 

(2) Planned or ongoing enforcement 
action. 

(3) Demonstration of good faith on 
the part of the grantee to resolve con¬ 
tract matters at issue. 

(4) Adequate documentation by the 
grantee. 

(5) The Federal interest in the con¬ 
tract matters at issue. 

(b) Grantee request A request by the 
grantee for technical or legal assis¬ 
tance should be submitted in writing 
and be accompanied by sufficient doc¬ 
umentation adequately to inform the 
Regional Administrator of the nature 
and necessity of the requested assis¬ 
tance. A grantee may, orally request 
assistance from the Regional Adminis¬ 
trator on an emergency basis. 

(c) Privity of contract Technical or 
legal involvement by the Regional Ad¬ 
ministrator in any contract dispute 
will not make the Environmental Pro¬ 
tection Agency a party to any contract 
entered into by the grantee. (See 
§35.938-8.) 

(d) Delegation to States . The author¬ 
ity to provide technical assistance may 
be delegated to a State agency in ac¬ 
cordance with §§ 35.1000 et. seq. 

15. By adding a new Appendix E to 
read as follows: 

Appendix E— Innovative and Alternative 

Technology Guidelines 

1. Purpose These quidelines provide the 
criteria for identifying and evaluating inno¬ 
vative and alternative wastewater treatment 
processes and techniques. The Administra¬ 
tor may from time to time publish addition¬ 
al information. 

2. Authority. The guidelines contained 
herein are provided under section 304(dX3) 
of the Clean Water Act of 1977 (the 1977 
Act). 

3. Applicability. The guidelines apply to: 

a. The analyst# of Innovative and alterna¬ 
tive treatment processes and technique# 
under § 35.917-l(dX8): 

b. Increased grants for eligible treatment 
work# under §§35.930-5 (b) and (c) and 
35.908<bXlv, 

c. The funding available for innovative 
and alternative processes and techniques 
under § 35.915-l(b); 

d. The funding available for alternatives 
to conventional treatment works for small 
communities under § 35.916- 1(e); 

e. The preference given Innovative and al¬ 
ternative processes and techniques In sec¬ 
tion 7 of Appendix A to this subpart (cost 
effectiveness analysis guidelines); 

f. The treatment works that may be given 
higher priority on State project priority 
list# under § 35.915(a)(l)(iii); 

g. Alternative and innovative treatment 
systems in connection with Federal facili¬ 
ties; 
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h. Individual systems authorized by 
$35,918, as modified in that section to In¬ 
clude unconventional or innovative sewers; 

1. The conditioning for access and reports 
in $ 35.935-20. 

4. Alternative processes and techniques. 
Alternative wastewater treatment processes 
and techniques are proven methods which 
provide for the reclaiming and reuse of 
water, productively recycle wastewater con¬ 
stituents or otherwise eliminate the dis¬ 
charge of pollutants, or recover energy. 

a. In the case of processes and techniques 
for the treatment of effluents, these include 
land treatment, aquifer recharge, aquacul¬ 
ture. silviculture, and direct reuse for indus¬ 
trial and other nonpotable purposes, horti¬ 
culture and revegetation of disturbed land. 
Total containment ponds and ponds for the 
treatment and storage of wastewater prior 
to land application and other processes nec¬ 
essary to provide minimum levels of preap¬ 
plication treatment are considered to be 
part of alternative technology systems for 
the purpose of this section. 

b. For sludges, these include land applica¬ 
tion for horticultural, silvicultural, or agri¬ 
cultural purposes (including supplemental 
processing by means such as composting or 
drying), and revegetation of disturbed lands. 

c. Energy recovery include codisposal of 
sludge and refuse, anaerobic digestion (pro¬ 
vided that more than 90 percent of the 
methane gas is recovered and used as fuel), 
and equipment which provides for the use 
of digester gas within the treatment works. 
Self-sustaining incineration may also be in¬ 
cluded provided that the energy recovered 
and productively used is greater than the 
energy consumed to dewater the sludge to 
an autogenous state. 

d. Also included are individual and other 
on-site treatment systems with subsurface 
or other means of effluent disposal and fa¬ 
cilities constructed for the specific purpose 
of septage treatment. 

e. The term “alternative” as used in these 
guidelines includes the terms “unconven¬ 
tional” and “alternative to conventional” as 
used in the Act. 

f. The term “alternative” does not include 
collector sewers, interceptors, storm or sani¬ 
tary sewers or the separation thereof, or 
major sewer rehabilitation, except insofar 
as they are alternatives to conventional 
treatment works for small communities 
under § 35.915-l(e) or part of individual sys¬ 
tems under $ 35.918. 

5. Innovative processes and techniques. 
Innovative wastewater treatment processes 
and techniques are developed methods 
which have not been fully proven under the 
circumstances of their contemplated use 
and which represent a significant advance¬ 
ment over the state of the art in terms of 
meeting the national goals of cost reduc¬ 
tion. Increased energy conservation or recov¬ 
ery, greater recycling and conservation of 
water resources (including preventing the 
mixing of pollutants with water), reclama¬ 
tion or reuse of effluents and resources, (in¬ 
cluding increased productivity of arid 
lands), improved efficiency and/or reliabil¬ 
ity. the beneficial use of sludges or effluent 
constituents, better management of toxic 


materials or increased environmental bene¬ 
fits. For the purpose of these guidelines in¬ 
novative wastewater treatment processes 
and techniques are generally limited to new 
and improved applications of those alterna¬ 
tive processes and techniques identified in 
accordance with section 4 of these guide¬ 
lines, including both treatment at central¬ 
ized facilities, and individual and other on¬ 
site treatment. Treatment processes based 
on the conventional concept of treatment 
(by means of biological or physical/chemi¬ 
cal unit processes) and discharge to surface 
waters shall not be considered innovative 
wastewater treatment processes and tech¬ 
niques except where it is demonstrated that 
such processes and techniques, as a mini¬ 
mum, meet either the cost reduction or 
energy reduction criterion described in sec¬ 
tion 8 of these guidelines. Treatment and 
discharge systems include primary treat¬ 
ment, suspended-growth or fixed-growth 
biological systems for secondary or ad¬ 
vanced wasterwater treatment, physical/ 
chemical treatment, disinfection and sludge 
processing. The term”innovative” does not 
include collector sewers, interceptors, storm 
or sanitary sewers or the separation thereof, 
or major sewer rehabilitation, except inso¬ 
far as they meet the criteria in section 6 of 
these guidelines and are alternatives to con¬ 
ventional treatment works for small commu¬ 
nities under $35.915-l(e) or part of individ¬ 
ual systems under $ 35.918. 

6. Criteria for determining innovative 
processes and techniques. 

a. Criteria are set forth below which the 
Regional Adminstrator will use in determin¬ 
ing whether a wastewater treatment process 
or technique is innovative. The criteria 
should be read in the context of section 5. 
These criteria do not necessarily preclude a 
determination by the Regional Administra¬ 
tor that a treatment system is Innovative in 
relation to local variations in geographic or 
climatic conditions which affect treatment 
plant design and operation or to achieve sig¬ 
nificant public benefits through the ad¬ 
vancement of technology which would oth¬ 
erwise not be possible. The Regional Admin¬ 
istrator may consult with EPA Headquar¬ 
ters as to whether a particular process or 
technique is Innovative and as to determina¬ 
tions made in other EPA Regions about 
similar processes and techniques. 

b. New or Improved applications of alter¬ 
native wastewater treatment processes and 
techniques may be innovative for the pur¬ 
poses of this regulation if they meet one or 
more of the criteria in paragraphs e(l) 
through e<6) of this section. Treatment and 
discharge systems (i.e., systems which are 
not new or improved applications of alterna¬ 
tive wasterwater treatment processes and 
techniques in accordance with section 4 of 
these guidelines) must meet the criteria of 
either paragraph e(l) or e(2) of this section 
as a minimum in order to be innovative for 
the purposes of these guidelines. 

c. These six criteria are essentially the 
same as those used to evaluate any project 
proposed for grant assistance. The principal 
difference is that some newly developed pro¬ 
cesses and techniques may have the poten¬ 
tial to provide significant advancements in 
the state of the art with respect to one or 


more of these criteria. Inherent in the con 
cept of advancement of technology is a 
degree of risk which Is necessary to initially 
demonstrate a method on a full, operational 
scale under the circumstances of its contem¬ 
plated use. This risk, while recognized to be 
a necessary element in the Implementat ion 
of innovative technology, must be mini¬ 
mized by limiting the projects funded to 
those which have been fully developed and 
shown to be feasible through operation on a 
smaller scale. The risk must also be com¬ 
mensurate with the potential benefits (i.e., 
greater potential benefits must be possible 
in the case of Innovative technology pro¬ 
jects where greater risk is Involved). 

d. Increased Federal funding under 
$ 35.908(b) may be made only from the re¬ 
serve in $ 35.915— Kb) (appropriations for 
fiscal years 1979, 1980. and 1981). It is possi¬ 
ble to fund a number of projects using the 
same type of innovative technology in t 
State in instances where it is desirable to 
encourage certain innovative processes and 
techniques because the potential benefits 
are great in comparison to the risks, or 
where operation under differing conditions 
of climate, geology, etc., is desirable to dem¬ 
onstrate the technology. 

e. The following criteria will be used by 
the Regional Administrator to determine 
whether wastewater treatment processes 
and techniques are innovative: 

(1) The life cycle cost of the treatment 
works is at least 15 percent less than that 
for the most cost-effective alternative which 
does not incorporate innovative wastewater 
treatment processes and techniques (i.e., is 
no more than 85 percent of the life cycle 
cost of the most cost-effective noninnova- 
Uve alternative). 

(2) The net primary energy requirements 
for the operation and maintenance of the 
treatment works are at least 20 percent less 
than the net energy requirements of the 
most cost-effective alternative as deter¬ 
mined by the analysis in accordance with 
section 7 of the cost effectiveness analysis 
guidelines In Appendix A (i.e., the net 
energy requirements are no more than 80 
percent of those for the most cost-effectitt 
alternative). 

(3) The operational reliability of the treat¬ 
ment works is improved in terms of de¬ 
creased susceptibility to upsets or interfer¬ 
ence, reduced occurrence of Inadequately 
treated discharges, and decreased levels of 
operator attention and skills required. 

(4) The treatment works provides for 
better management of toxic materials which 
would otherwise result in greater environ¬ 
mental hazards. 

(5) The treatment works results in in 
creased environmental benefits such as 
water conservation, more effective land use. 
improved air quality, improved groundwater 
quality, and reduced resources requirements 
for the construction and operation of the 
works. 

(6) The treatment works provide for new 
or improved methods of Joint treatment and 
management of municipal and industrial 
wastes that are discharged into municipal 
systems. 

[FR Doc. 78-11023 Filed 4-24-78; 8:45 am) 
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Title 40—Protection of Environment 

CHAPTER 1 —ENVIRONMENTAL 
PROTECTION AGENCY 

SUBCHAPTP* B—GRANTS AND OTHER 
FEDERAL ASSISTANCE 

[FRL 875-6] 

PART 35—STATE AND LOCAL 
ASSISTANCE 

SUBPART E—GRANTS FOR CON- 
STRUCTION OF TREATMENT 
WORKS 

Interim Regulations Implementing 
Clean Water Act op 1977 

AGENCY: Environmental Protection 
Agency. 

ACTION: Interim final rule. 

SUMMARY: These regulations Imple¬ 
ment amendments to the Federal 
Water Pollution Control Act, as 
amended (FWPCA). contained in the 
Clean Water Act of 1977 (Pub. L. 95- 
217, hereafter the "1977 Act") which 
affect the wastewater treatment works 
construction grant program adminis¬ 
tered by the Environmental Protec¬ 
tion Agency (EPA). These regulations 
deal primarily with the following sub¬ 
jects: State priority, grant eligible cat¬ 
egories, land eligibility, user charges, 
industrial cost recovery, grants for in¬ 
dividual systems, combined step 2 and 
3 grants, training facility grants. Buy 
America, cost-effectiveness analysis, 
and reserve capacity. They are being 
published as interim final regulations 
at this time because the applicable 
provisions were effective upon enact¬ 
ment of the 1977 Act and guidance is 
needed to keep the program operating. 

DATES: Effective date—April 25, 1978. 
Comments may be made on or before 
June 30, 1978. Public meeting for pur¬ 
poses of receiving comments will be 
held in June and July 1978. Notice of 
these meetings will be published in the 
Federal Register. 

ADDRESSES: Comments should be 
sent (in triplicate, if possible) to: Mr. 
Alexander J. Greene. Director. Grants 
Administration Division. Attention: 
FM-216-P "Construction Interim," 
Environmental Protection Agency, 401 
Street SW.. Washington. D.C. 
^u460. Comments may be Inspected at: 
public Information Reference Unit, 
EPA Headquarters. Room 2922. Wa¬ 
terside Mall, 401 M Street SW., Wash- 
faieton. D.C. 20460, between 8 a.m. and 
4.30 p.m. business days. 

S5taS? ther inpormati °n 

Mr. Michael B. Cook. Chief. Facility 
Kequirements Branch (WH- 547 ), 
Environmental Protection Agency. 


RULES AND REGULATIONS 

401 M Street SW.. Washington, D.C. 

20460, telephone 202-426-9404. 

SUPPLEMENTAL INFORMATION: 
The Clean Water Act of 1977, enacted 
on December 27, 1977, made substan¬ 
tial changes to the Federal Water Pol¬ 
lution Control Act as amended 
(FWPCA), and to the program of 
grants for construction of wastewater 
treatment works contained in Title II 
of that Act. As required by statutory 
deadline, EPA has previously pub¬ 
lished two short amendments to the 
construction grants program regula¬ 
tions. On January 10, 1978 (43 FR 
1597), fiscal year 1978-1981 authoriza¬ 
tions were allotted. On February 23. 
1978 (43 FR 7426) the reimbursement 
grant regulations (Subpart D) were re¬ 
vised to include extended eligibility 
dates. These regulations are being 
published as interim final at this time 
so that the construction grants pro¬ 
gram can continue to operate with 
guidance as to the provisions that 
were effective upon enactment. In this 
same issue of the Federal Register we 
are also publishing interim final regu¬ 
lations governing State management 
assistance grants and proposed regula¬ 
tions on provisions that are either ef¬ 
fective for fiscal year 1979, or are 
useful but not necessary to keep the 
program moving. Extensive public 
input was obtained in the development 
of all of these regulations. It is de¬ 
scribed in the preamble to the pro¬ 
posed regulations. 

Discussion of the regulatory changes 
being made by these amendments is 
grouped by subject matter. Following 
the discussion of each subject area, 
the preamble identifies those sections 
in the regulatory changes which are 
related to the subject area. 

State Priority 

Section 20 and 40 of the 1977 Act 
modified the policy and procedures ap¬ 
plicable to State project priority plan¬ 
ning and clarified the intent of Con¬ 
gress regarding the roles and responsi¬ 
bilities of the States in preparation of 
priority lists. These new provisions of 
the Act require several modifications 
to the procedures used by the States 
in managing their priority lists. Estab¬ 
lished priority rating and ranking cri¬ 
teria that are consistent with current¬ 
ly applicable guidance and regulations 
need not be changed. 

The 1977 Act gives the States exclu¬ 
sive authority to rank categories of 
projects. The categories specified in 
the 1977 Act are those used in the 
survey of the cost of needed publicly 
owned treatment works (the needs 
survey), and have been defined in 
detail in previously published guid¬ 
ance for the survey. The interim regu¬ 
lations have been written so that no 
State is required to assign a differen¬ 
tial ranking to categories of projects, 
but it may do so on an optional basis. 
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States are expected to continue to 
use priority criteria based on the se¬ 
verity of the pollution problem, the 
existing population affected, and 
other related factors necessary to 
meet statutory requirements. All pro¬ 
jects on the priority list, including 
those benefiting from the set aside 
provision, must be rated according to 
the priority criteria and subject to the 
management procedures contained in 
the approved State priority system. 
States must take Into account, when 
preparing their priority list, the work 
completed by designated State and 
areawide agencies responsible for 
water quality management. 

The legislative history of the 1977 
Act indicates that State priority list 
planning and management must be 
closely linked to meeting unfilled 
treatment needs before other eligible 
treatment works may be funded. The 
Act specifically requires, with one ex¬ 
ception, that only projects resulting in 
compliance with the enforceable re¬ 
quirements of the Act may be included 
on the State’s priority list. Projects on 
the State list which do not meet this 
requirement are to be removed and al¬ 
ternate projects which do meet the re¬ 
quirements added to use available 
funds. 

Enforceable requirements . The en¬ 
forceable requirements of the Act, as 
defined in this interim regulation, are 
limitations or conditions of a 402 or 
404 permit which, if violated, could 
result in a civil or criminal action 
under section 309 of the Act. Where a 
permit has not been issued, the term 
includes any requirement that in the 
judgment of the Regional Administra¬ 
tor would be included in the permit 
w hen issued. Where a permit is not ap¬ 
plicable the term shall include any re¬ 
quirement which the Regional Admin¬ 
istrator determines is necessary to 
meet applicable criteria for best prac¬ 
ticable waste treatment technology 
(BPWTT). 

This definition covers municipal pol¬ 
lution of surface water and ground- 
water. Permits issued under section 
402 of the Act incorporate surface dis¬ 
charge requirements imposed by sec¬ 
tions 301 and 405. Section 301, in turn, 
requires BPWTT or any more strin¬ 
gent level of treatment determined in 
the water quality management plan¬ 
ning process (authorized under sec¬ 
tions 208 and 303) to be necessary to 
meet water quality standards. It also 
requires any more stringent level of 
treatment found to be necessary to 
meet State laws or regulations (under 
auth ority preserved by section 510). 

BPWTT contains criteria which 
must be met by grant funded projects 
involving land application techniques, 
land utilization practices and alterna¬ 
tives Involving reuse and recycling. 
These criteria, designed to protect 
groundwater from pollution by mu- 
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nicipal treatment facilities, are analo¬ 
gous to effluent limitations and condi¬ 
tions in permits designed to protect 
surface waters. 

Two major alternatives were consid¬ 
ered in defining the “enforceable re¬ 
quirements'* provision. One option 
would simply list the sections of the 
P’WPCA mentioned in the legislative 
history of the 1977 Act as containing 
enforceable requirements. A simple 
listing of these sections (201, 208, 301, 
309, 402, and 405), however, provides 
almost no assistance with interpreting 
the term “enforceable requirements.” 
Numerous comments received when 
these regulations were being drafted 
indicated that a more detailed defini¬ 
tion was essential to expeditious and 
consistent national administration of 
the grants program. 

A second option considered would 
have defined “enforceable require¬ 
ments” in a manner similar to that in 
this interim regulation, but without 
the ref erence to the criteria for 
BPWTT where no permit is applicable. 
The practical effect of this shortened 
version would be to exclude from up¬ 
grading or replacement all treatment 
systems which are contaminating 
groundwater but are not required to 
obtain a permit because they have no 
discharge to surface waters. Such sys¬ 
tems include existing land treatment 
projects, wastewater reuse and recy¬ 
cling projects and on-site residential 
treatment facilities with subsurface ef¬ 
fluent disposal. Congress clearly in¬ 
tended that construction grant funds 
should be available when these types 
of facilities are contaminating ground- 
water and the problem cannot be cor¬ 
rected through improved operation 
and maintenance and minor improve¬ 
ments t o th e physical plants. Inclusion 
of BPWTT as an enforceable require¬ 
ment will satisfy this intent. 

New set aside for pipe-related pro¬ 
jects, One exception to the require¬ 
ment that all projects on the priority 
list must meet the enforceable require¬ 
ments is provided in the Act. This ex¬ 
ception is for projects involving major 
sewer rehabilitation. interceptor 
sewers, collector sewers, and correc¬ 
tion of combined sewer overflows. 
States may, at their option, include on 
the fundable portion of their list fa¬ 
cilities in these categories with a com¬ 
bined estimated EPA share of a*s much 
as 25 percent of the available allot¬ 
ment. Facilities in these categories 
which would use funds beyond the 25 
percent level may be included on the 
list only where they are essential to 
meet enforceable requirements of the 
Act. 

New set asides on priority list The 
Act contains a number of new provi¬ 
sions that require States to set aside 
funds for specific purposes. Included 
in these set asides is a reserve for al¬ 
ternatives to conventional treatment 
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for communities with populations of 
3,500 or less, or the sparsely populated 
areas of larger communities. Rural 
States must set aside 4 percent of 
their allotment for such projects. 
Other States have the option of set¬ 
ting aside no more than 4 percent of 
their allotments for this purpose. In 
addition, 2 percent of the allotment 
for fiscal year 1979 and fiscal year 
1980 and 3 percent of the allotment 
for fiscal year 1981 must be used only 
for grant increases for innovative and 
alternative treatment processes. At 
least one-half of 1 percent of the allot¬ 
ment (part of the 2 percent) must be 
used for grant increases for innovative 
technology during these years. 

Nothing in this regulation is to 
affect existing administrative policy 
for the establishment of a separate 
funding strategy for small communi¬ 
ties where a State chooses to set aside 
a reasonable percentage of its funds 
for the projects of such small commu¬ 
nities. 

Five-year priority list The interim 
regulations for State priority list man¬ 
agement require a 5-year priority list 
to ensure that projects are planned 
and managed in accordance with an 
overall multiple year operating strate¬ 
gy. In preparing the priority list, con¬ 
sideration must be given to the priori¬ 
tized inventory of all needed publicly 
owned treatment works within a State. 
The most recent needs survey should 
be used for this purpose. Sufficient in¬ 
formation, including cost data, is read¬ 
ily available from this survey allowing 
the development of a long-term prior¬ 
ity list without undue additional effort 
on the part of the State. 

Priority list management Priority 
list management procedures have been 
clarified in the new regulation to 
assure that EPA, the States and mu¬ 
nicipalities each know which projects 
will be funded with available monies 
during the current year, and which 
projects may expect funding during 
subsequent years. In addition, the new 
procedures require documentation and 
notification to interested parties of 
any changes to the funding plans. The 
fundable portion of the priority list 
has been defined to include only pro¬ 
jects planned for funding with avail¬ 
able funds during the first year of the 
5-year period. Procedures are estab¬ 
lished to allow a project on the funda¬ 
ble portion of the priority list to be by¬ 
passed when the State documents and 
notifies the grant applicant that it 
cannot be ready for award during the 
current year. Projects that are ranked 
highest on the extended portion of the 
priority list will be moved to replace 
the project which is not ready to pro¬ 
ceed. In most cases, the project bypass 
procedure is not expected to constitute 
a significant revision to the priority 
list, and additional public participa¬ 
tion should not be required. 


An alternative to the bypass proce¬ 
dure was carefully considered but 
eventually rejected. This alternative 
would allow a State to include on the 
fundable portion all projects that 
could conceivably be ready for award 
during the funding year without 
regard to the limits of available allot¬ 
ments. Bypass procedures would be 
unnecessary, as all potential projects 
would be included on the fundable 
portion of the list. This approach was 
rejected because it would potentially 
allow high priority projects to go un¬ 
funded even though ready to proceed 
during the funding year in favor of 
lower priority projects. It also would 
create a great deal of uncertainty 
about which projects would be ap¬ 
proved during the funding year and 
which would not. 

There are other priority list manage¬ 
ment procedures required by the new 
regulations, most based on existing 
policy and guidance. The regulations 
require some increase to the project 
information included on the priority 
list and an improvement to the public 
participation process. Supplemental 
guidance will be issued to further 
define these requirements and provide 
the phasing necessary to avoid disrup¬ 
tion of State operations. 

Regulatory changes related to State 
priority planning and management are 
limited to the revision to 8 35.915. 
Other changes pertaining to priority 
systems are required in Subpart B of 
Part 35 (§§35.551 et seq.). The March 
3 draft of these construction grant 
regulations included (as an addendum 
to section 3) a draft of these proposed 
changes. Such draft will be furnished 
upon request to Mr. Michael Cook (ad¬ 
dress above). These changes to the sec¬ 
tion 106 program regulation will be 
made in the future. To the extent that 
existing 106 regulations are contradic¬ 
tory to these interim construction 
grant regulations, the interim con¬ 
struction grant regulations will be con¬ 
trolling. 

Grant Eligible Categories 

On June 21, 1977, the Agency issued 
program requirements memorandum 
77-8 concerning the review of pending 
new collector sewer projects. The 
policy defined in detail, and requires 
rigorous implementation of existing 
Agency guidance on eligibility and 
cost-effectiveness of collector sewer 
projects. It was intended to ensure 
that the limited construction gran 1 
funds available are obligated for col¬ 
lector projects only when needed to 
correct a problem of public health or 
ground or surface water pollution- 
Specifically, that policy restricted 
grant eligibility of collector sewers to 
those areas with population densities 
of at least 1.7 persons per acre (one 
household for every 2 acres) on Octo¬ 
ber 18, 1972. Population density oi 
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those areas was to be evaluated on a 
block-by-block basis or, where typical 
city blocks do not exist, by areas of 5 
acres or less. 

Section 36 of the 1977 Act amends 


section 211 of FWPCA to preclude use 
of the population density criterion in 
PRM 77-8 as a test of grant eligibility 
for collector sewer projects but per¬ 
mits use of the criterion for evaluating 
alternatives. The Agency revised the 
policy of PRM 77-8 accordingly and 
issued, on March 3, 1978, new PRM 
78-9 which supersedes PRM 77-8. 
PRM 78-9 was published in the Feder¬ 
al Register on April 7, 1978 (43 FR 
14722). The new PRM retains the one 
household per 2 acre criterion only for 
identifying less closely populated 
areas where individual or other small 
wastewater treatment systems are 
likely to be more cost-effective than 
collector sewers and thus must be eval¬ 
uated in detail if collector sewers are 
proposed for such areas. The Agency 
believes that use of the population 
density criterion in this manner will 
assist with and simplify the cost-effec¬ 
tiveness analysis for collector sewer 
projects. 

The previous construction grant reg¬ 
ulations (§ 35.925-13) require that, as & 
basis for eligibility, new collector 
sewer projects serve a community in 
existence on October 18. 1972, and 
define a community as including any 
area with substantial human habita¬ 
tion on October 18, 1972. Changes 
made by these interim regulations, 
consistent with PRM 78-9, would in¬ 
clude a block-by-block evaluation to 
identify areas with substantial human 
habitation on October 18. 1972. As fur¬ 
ther requirements, the proposed col¬ 
lection system must be cost-effective 
and the population density of the area 
to be served must be considered in de¬ 
termining the cost-effectiveness of the 
project. In addition, the proposed col¬ 
lection system must conform with ap¬ 
proved 208 plans, environmental Laws 


pursuant to §35.925-14, Executive 
Order on Wetlands and Floodplains 
and Agency policy on wetlands and 
prime agricultural lands. 

Section 36 of the 1977 Act further 
amended section 211 of the FWPCA to 
prohibit the use of authorized con¬ 
struction grant funds for control of 
pollutants from separate storm sewers. 

Regulatory Changes relating to grant 
eligible categories have been made in 
§§35.905-23, 35.925-13. and 35.925-21. 


Land Eligibility 

Section 37 of the 1977 Act amen 
the definition of "treatment work 
under section 212(2)(A) of the FWPC 
to inciude as eligible, under site acqi 

?™? n land that be an intern 
™ or the treatment process, the lai 
fhe storage of treat 
n^. te ^ at , er n land treatment systei 
Prior to land application. EPA has i 


terpreted this provision to permit ac¬ 
quisition of land for composting sludge 
since such composting can be part of a 
treatment process. In order to imple¬ 
ment this amendment. § 35.905-23 has 
been revised to include in the defini¬ 
tion of “treatment works” the land 
used for composting of sludge and for 
the temporary storage of treated 
wastewater in land treatment systems. 
Section 35.940-3 has also been revised 
to include, among costs allowable if 
approved by the Regional Administra¬ 
tor. the land used for composting of 
sludges and for the temporary storage 
of treated wastewater in land treat¬ 
ment systems prior to land applica¬ 
tion. 

Construction grant regulations pro¬ 
mulgated on February 23. 1973. and 
February 11, 1974, are applicable to 
construction grants awarded between 
October 18, 1972, and December 27, 
1977. The revised definition of treat¬ 
ment works made'pursuant to the 1977 
Act are applicable to all projects for 
which Agency approval of Step 1 fa¬ 
cilities plans had not been given 
before December 27, 1977. 

Changes to the regulations imple¬ 
menting this amendment are made in 
§§ 35.905-23 and 35.940-3. 

Individual Systems 

Section 14 of the 1977 Act authorizes 
grants for privately owned treatment 
works serving one or more principal 
residences or small commercial estab¬ 
lishments constructed prior to the in¬ 
habited on or before December 27, 
1977, to abate an existing water pollu¬ 
tion or public health problem. A 
public body (municipality) must apply 
on behalf of a number of such units 
and certify that public ownership of 
such works is not feasible. The public 
body must certify that the treatment 
works will be properly maintained and 
operated. User charges are required 
for cost of operation and maintenance. 
Commercial users must pay back the 
Federal share of the cost of construc¬ 
tion with no moratorium during the 
industrial cost recovery study, and the 
25,000 gallons per day exemption does 
not apply. (See discussion of industrial 
cost recovery below.) We have decided 
that non-profit and non-governmental 
institutional entitles. such as 
churches, schools, hospitals, and chari¬ 
table organizations, for purposes of 
this special authority generally should 
be treated the same as small commer¬ 
cial establishments. The alternative 
selected must be cost-effective. 

This section is intended to be uti¬ 
lized to construct alternative or uncon¬ 
ventional treatment works for individ¬ 
ual residences or clusters of resi¬ 
dences. Alternatives include, but are 
not limited to, septic tanks and subsur¬ 
face disposal systems, other on-site 
systems including dual systems, small 
systems serving clusters of households 


or commercial users, and pressure and 
vacuum sewers. Though small public¬ 
ly-owned systems for one or more 
homes or small commercial establish¬ 
ments are not covered under §35.918, 
they are covered under regulations 
governing grants for publicly-owned 
treatment works and are grant eligi¬ 
ble. Additional guidance will be issued 
on the conditions under which small 
publicly-owned systems may be 
funded. As alternative systems, these 
individual systems are eligible for the 
four percent set aside. Both publicly- 
owned and privately owned individual 
systems, as alternatives to convention¬ 
al technology, are eligible for an addi¬ 
tional 10 percent of the eligible costs 
for those projects where funds are 
available from the set aside for inno¬ 
vative and alternative technology. 
However, privately-owned individual 
systems are not eligible for the 115 
percent cost preference for alternative 
and innovative processes and tech¬ 
niques in the cost-effectiveness analy¬ 
sis. 

Acquisition of land for individual 
systems is not grant eligible because 
there is no indication in the law or leg¬ 
islative history that Congress intended 
the limited funds available to be ex¬ 
pended for what clearly would be a 
windfall to private landowners. Con¬ 
struction of individual systems may 
supplement other types of wastewater 
treatment works, conventional and un¬ 
conventional, in the same planning 
area as determined to be cost-effective. 

A major issue arising in the course 
of preparing these regulations is to 
what extent monitoring should be re¬ 
quired to ensure groundwater supplies 
have not been contaminated by indi¬ 
vidual systems built with construction 
grants. Because individual systems will 
often be widely scattered and in 
remote areas, monitoring difficulties 
and costs could be of large magnitude. 
The periodic sampling of potable 
water wells, selected to represent the 
planning area, is deemed to be a mini¬ 
mum requirement. Large concentra¬ 
tions of individual systems which have 
soil absorption beds will require addi¬ 
tional monitoring from existing or test 
wells, depending on the geology of the 
area and the location of those aquifers 
which are, or are likely to become, 
drinking water sources. 

The monitoring program should be 
planned as part of the facility plan. 
Criteria for best practicable waste 
treatment technology published by 
EPA under § 304(d)(2) of the Act, shall 
be met for all individual systems. 
These discharges shall also comply 
with State and local requirements for 
control and abatement of groundwater 
pollution. 

Other important issues which have 
arisen follow: 

1. Are full construction costs, includ¬ 
ing major rehabilitation, upgrading, 
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installing, and enlarging, grant eligi¬ 
ble? 

Yes. These functions may meet 
water pollution control needs in the 
most economical and effective manner 
provided the work is properly done 
and adequate operation and mainte¬ 
nance procedures are arranged. 

2. Should this special authority be 
used to construct septic tanks serving 
single residences when legislative his¬ 
tory contains an indication that this 
ordinarily should not be done? 

Several statements in the legislative 
history of the 1977 Act lead to the 
conclusion that septic tanks, with var¬ 
ious further treatment and disposal 
features, are to be considered as indi¬ 
vidual systems. The optional solution, 
not to make them grant eligible, would 
be to eliminate from Federal funding 
one of the most frequently used and 
successful devices. “Septic tanks’* 
rarely fail. It is the soil absorption 
field which fails if not properly de¬ 
signed, constructed, maintained and 
operated. 

Regulatory changes relating to indi¬ 
vidual systems are found in §§ 35.905- 
23. 35.917-l(b). 35.917-2(a), 35.918, 

35.918-2, and 35.918-3. 

Combined Grants (Step 2 + 3) 

Under new provisions added to sec¬ 
tion 203(a) of the FWPCA by section 
18 of the 1977 Act. a single grant may 
be awarded for the combined Federal 
Share of the cost of Step 2 (prepara¬ 
tion of plans and specifications) and 
Step 3 (actual construction) for com¬ 
munities of 25.000 or less population if 
the total estimated Step 3 cost of the 
treatment works is $2 million or less— 
$3 million in States with unusually 
high construction costs. At the present 
time, Alaska. California. Hawaii. Illi¬ 
nois, Minnesota and New York are des¬ 
ignated as having high construction 
costs. Based upon Needs Survey stan¬ 
dard cost curves, costs In these States 
were determined to be more than one 
standard deviation from the norm. 

Step 2+3 grants were awarded by 
EPA in the past, but in 1974 the Gen¬ 
era) Accounting Office ruled that they 
were not allowed under existing stat¬ 
ute. We understand the intent of the 
Congress in allowing this new proce¬ 
dure is to accelerate the grant process. 
By providing limited relief from the 
Step 1-2-3 process to small communi¬ 
ties, the paperwork and attendant 
delays incurred by separate grant ap¬ 
plications will be minimized Ultimate¬ 
ly, the completion time and costs for 
these projects should be greatly re¬ 
duced. It is necessary, however, to bal¬ 
ance the intent to streamline these 
smaller projects with the minimum 
control necessary to assure that an ac¬ 
ceptable pollution abatement facility 
is built. Plans and specification ap¬ 
proval prior to advertising for bids on 
Step 3 construction is necessary for 
this purpose. 
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A new section on Step 2 + 3 grants 
has been added at § 35.909. Other sec¬ 
tions affected by this change at 
§§ 35.903(b), 35.920-3(d), 35.930-l(aX4) 
and deletion of (a)(5), 35.935-4. and 
35.935-9. 

User Charges 

Section 22 of the 1977 Act amended 
the user charge requirements in sec¬ 
tion 204(b) of the Federal Water Pol¬ 
lution Control Act. This amendment 
permits grantees to use dedicated ad 
valorem tax systems for the collection 
of operation and maintenance costs if 
a portion of the grantee’s ad valorem 
taxes was dedicated for such use on 
December 27, 1977, and if the grant¬ 
ee’s system results in the distribution 
of operation and maintenance costs 
proportionally among user classes. 

In implementing this amendment in 
the interim regulations, we have made 
the following changes to the regula¬ 
tions promulgated on February 11, 
*1974. 

The definition of user charge In 
§ 35.905-26 has been revised to include 
as a user charge that portion of the ad 
valorem taxes paid by a user for his 
share of the cost of operation and 
maintenance. 

A new series of sections have been 
added in §35.929 which describe the 
requirements for acceptable user 
charge systems, whether based on 
actual use or ad valorem taxes. (Simi¬ 
lar requirements in the previous regu¬ 
lations were found in §35.935-13.) 
There are no substantial changes to 
the requirements for user charge sys¬ 
tems based on actual use. 

The requirements for a user charge 
system based on ad valorem taxes in¬ 
clude firm criteria for evaluating an ad 
valorem tax system to determine if it 
meets the statutory requirements of 
being "dedicated” on December 27, 
1977. 

The regulations require, in accor¬ 
dance with the statute, that operation 
and maintenance costs be distributed 
proportionally among the classes of 
users, even though ad valorem taxes 
may be used to collect the charge 
within the-residential user and small 
non-residential user class. Each 
member of the industrial and large 
commercial user class must pay its 
share of the costs of operation and 
maintenance based on actual use. but 
ad valorem taxes may be used to col¬ 
lect all or part of these user charges 
based on actual use. 

In accordance with the statute, the 
regulations require that each user be 
notified at least annually of the por¬ 
tion of the ad valorem taxes attribut¬ 
able to wastewater treatment services. 
The regulations apply this same re¬ 
quirement to user charge systems 
based on actual use. A grantee which 
has obtained approval of a user charge 
system based on actual use may not 


now substitute a system based oi: ad 
valorem taxes. 

The grant condition requiring gran 
tee development of a user charge 
system, a schedule for compliance 
with the condition, and sanctions for 
noncompliance, continue to be found 
in §35.935-13. This section provides 
that grants awarded under the previ¬ 
ously promulgated regulations will 
continue to be administered under 
those regulations unless the grantee 
proceeds to develop a user charge 
system based on ad valorem taxes 
under the new law and these regula¬ 
tions. If the grantee does wish to do 
so, he must demonstrate, by (insert 90 
days after the effective date) that his 
ad valorem tax system was dedicated 
on December 27, 1977. If it was. any 
payments being held under the old 
regulations will be released (in accor¬ 
dance with the legislative history of 
this provision), but he must complete 
his user charge system and submit it 
to the Regional Administrator in time 
for approval before July 1, 1979. Fail¬ 
ure to comply with this requirement 
will result in cessation of all payments 
under the grants, possible termination 
or annulment of the grant, and no new 
grant awards. 

For grants awarded after the effec¬ 
tive date of these regulations, grantees 
must obtain approval of their user 
charge systems (whether based on 
actual use or ad valorem taxes) by 
June 30, 1979, or similar sanctions will 
apply. After that date, no Step 3 grant 
will be awarded unless the grantee’s 
user charge system has been approved. 
Although the legislative history 
speaks to one year after enactment, we 
have determined that as a practical 
matter, it is necessary to allow about 
one year after the effective date of the 
regulations. The June 30, 1979. date 
also coincides with the end of the 
eighteen month moratorium period 
for the payment of industrial cost re 
covery. 

Regulation sections affected by the 
user charge amendments are §§ 35.905- 
26. 35 929. 35.929-1, 35.929-2, 35.929-3. 
and 35.935-13. 

Industrial Cost Recovery 

Section 24 of the 1977 Act amends 
section 204(b) of the FWPCA to au¬ 
thorize the Administrator to exempt 
from the industrial cost recovery re¬ 
quirement (ICR) any industrial user 
which discharges the equivalent of 
25,000 gallons per day or less of do¬ 
mestic sanitary waste. Section 24 per¬ 
mits grantees to develop ICR systems 
on a system-wide, rather than on a 
project-by-project, basis. It also per¬ 
mits a portion of the ICR revenues re¬ 
tained by the grantee to be used for 
the administration of the ICR system, 
and maintains the current authority 
to establish a fund for future expan¬ 
sion or reconstruction of the grantee’s 
treatment works. 
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Section 75 of the 1977 Act directs 
the Administrator to conduct a study 
of the ICR requirement. This study is 
not addressed in these regulations. 
However, during the period of the 
study, and ending eighteen months 
after enactment of the statute (June 
30. 1979), EPA may not enforce the 
collection of industrial cost recovery 
payments. This is known as the “mor¬ 
atorium” period. At the end of the 
moratorium, if Congress has not acted, 
the requirement to make payments of 
industrial cost recovery attributed to 
this period will come back into force. 
Any ICR obligations incurred during 
the moratorium will become immedi¬ 
ately due. but payment of these obli¬ 
gations may be paid in a lump sum 
within one year or spread out over the 
remaining industrial cost recovery 
period. PRM 78-6 on this subject was 
Issued February 17, 1978, and pub¬ 
lished in the Federal Register on 
April 7. 1978 (43 FR 14722). 

This section implements the legisla¬ 
tive history of section 24 of this Act 
which indicates that grantees must 
continue to develop ICR systems 
during the moratorium; only ICR pay¬ 
ments are suspended. 

Section 14 of the 1977 Act. which au¬ 
thorizes funding of individual systems 
(discussed above), requires payment by 
commercial users of the Federal share 
of construction costs. This aspect of 
the individual system amendment has 
been included in the ICR regulations. 

In Implementing these amendments 
in the interim regulations, we have 
made the following changes to the reg¬ 
ulations promulgated on February 11, 


The definition of industrial cost re¬ 
covery in § 35.905-6 has been expanded 
by adding paragraph (b) to include re¬ 
covery from a commercial user of an 
individual system. 

The definition of industrial user has 
also been substantially revised to in¬ 
clude the following: (a) a user which 
discharges more than the equivalent 
of 25,000 gallons per day of domestic 
sanitary waste; (b) a user which dis¬ 
charges any wastewater containing 
oxic pollutants or which has any 
other adverse effect on the treatment 
works; and (c) a commercial user of an 
individual system. 

The series of sections in §35.928 
nave been revised where necessary to 
incorporate requirements of the 1977 
** those rela ting to system- 
iae ICR, payments from commercial 
users of individual systems, and the 
moratorium. The interim regulations 
? r^ 0 } ? rovlde tor the collection of 
rincf f l J rlng the m °r*torium from in- 
aithough grantees may 
llect industrial cost recovery pay- 
k\ dustrial users during the 
moratorium if they so desire. Neither 
tne moratorium nor the 25,000 gallon 
r day exemption applies to commer¬ 


cial users of individual systems as de¬ 
fined in §35.918(a)(3) of the regula¬ 
tions. 

The grant condition requiring gran¬ 
tee development of an ICR system, a 
schedule for compliance with the con¬ 
dition. and sanctions for noncompli¬ 
ance, are found in a new §35.935-15. 
The schedule closely tracks the user 
charge system schedule discussed 
above. After the effective date of these 
regulations, payments under the grant 
being held for noncompliance with the 
ICR requirements will be released 
until the end of the moratorium. (This 
does not authorize release of pay¬ 
ments being withheld for other rea¬ 
sons such as lack of an approvable 
user charge system.) After June 30, 
1979, no Step 3 grant will be awarded 
unless the grantee’s ICR system has 
been approved. 

Regulations sections affected by the 
industrial cost recovery amendments 
are §§ 35.905-6, 35.905-8, 35.928, 

35.928-1. 35.928-2, 35.928-3, 35.928-4, 
and 35.935-15. 

Requirements for American 
Materials (Buy American) 

Section 39 of the 1977 Act amended 
the FWPCA by adding a new section 
215 which provides that no grant (in¬ 
terpreted to mean Step 3 grant) for 
which application is received by the 
Regional Administrator after Febru¬ 
ary 1, 1978, shall be made unless pref¬ 
erence is given to the use of domestic 
construction materials in the construc¬ 
tion of the wastewater treatment 
works. 

Because of the early effective date 
of the provision, the requirement was 
implemented initially by a Program 
Requirements Memorandum, PRM 78- 
3. which was published in the Federal 
Register on April 7, 1978, (43 FR 
14722). Grants awarded prior to the 
publication of these interim regula¬ 
tions were specially conditioned to in¬ 
clude the Buy American requirements. 
These regulations contain similar re¬ 
quirements to those in the PRM. 

A new paragraph (d) is being added 
to §35.936-13 (Specifications) which 
require that bidding documents and 
construction contracts for affected 
projects must include a Buy American 
provision which requires use of domes¬ 
tic construction material in preference 
to nondomestic material. (Definitions 
of these terms are provided.) The reg¬ 
ulations also establish those circum¬ 
stances under which the Agency may 
waive the provision. Domestic con¬ 
struction material may be given pref¬ 
erence if the domestic material is 
priced no more than 6 percent higher 
than the bid or offered price of for¬ 
eign materials. In determining wheth¬ 
er to waive the Buy American provi¬ 
sion, the Regional Administrator will 
generally use the “protest” procedures 
of § 35.939. 


Appendix C-2 of Subpart E is also 
amended by adding a new clause 
which implements the Buy American 
provision in construction contracts. 

Sections of the regulations affected 
by this amendment are: §§ 35.936- 
13(d), 35.938-9(b)(5), 35.939(j)(6)(i). 

and Appendix C-2 Clause 17. 

Training Grants 

Section 10 of the 1977 Act amends 
section 109(b) of the FWPCA to in¬ 
crease the flexibility in the expendi¬ 
ture of grant funds for wastewater 
treatment works operation and main¬ 
tenance training. It also increases the 
authorization for such grants from 
$250,000 to $500,000. Under the provi¬ 
sion, the Administrator may exempt 
such grants from the priority list re¬ 
quirement of section 204(aX3) of the 
FWPCA. If the Administrator gives 
the grants a blanket exemption from 
the priority requirements of section 
204(a)(3), then the grant funds will be 
removed from competition with the 
need for construction grant funds and 
will be available for expenditure with¬ 
out delay. 

Changes to the regulations imple¬ 
menting this amendment are made in 
§§ 35.915(a), 35.920(e), and 35.930-l(b). 

Cost-Effectiveness Analysis 

Guidelines and Reserve Capacity 

On February 4. 1977, the Environ¬ 
mental Protection Agency published 
in the Federal Register proposed 
guidelines to amend and supplement 
the Cost-Effectiveness Analysis Guide¬ 
lines (Appendix A to 40 CFR Part 35 
Subpart E). That proposed revision 
was intended to provide for cost-effec¬ 
tive sizes of and sufficient reserve ca¬ 
pacity for wastewater treatment works 
and, at the same time, to avoid overde¬ 
sign. Coverage included guidance and 
alternative procedures for forecasting 
growth of population, for estimating 
wastewater flows, for determining 
cost-effective construction staging pe¬ 
riods, and for providing extra capacity 
beyond that determined to be cost-ef¬ 
fective. 

Most of the commenters on the pro¬ 
posed revision, while agreeing in prin¬ 
ciple with the proposal, raised ques¬ 
tions or suggested modifications that 
convince the Agency several changes 
are warranted. Also, additional guid¬ 
ance is required to implement section 
16 (Cost-Effectiveness) and section 21 
(Reserve Capacity) of the 1977 Act. 

Section 16 of the 1977 Act encour¬ 
ages the use of innovative and alterna¬ 
tive wastewater treatment technol¬ 
ogies by extending grant eligibility to 
such projects if the life cycle cost does 
not exceed that of the most cost-effec¬ 
tive alternative by more than 15 per¬ 
cent. This provision raises the ques¬ 
tion as to whether the 15 percent in¬ 
crease should apply to the entire cost 
of the treatment facility or to only the 


FEDERAL REGISTER, VOL. 43, NO. 80—TUESDAY, APRIL 25, 1978 






17702 

innovative or alternative components 
of the facility. The Agency has consid¬ 
ered three options. These are: 

1. Use the life cycle cost of the 
entire proposed waste treatment 
system as a base for calculating the 
cost difference; 

2. Apply the fifteen percent Increase 
to innovative and alternative compo¬ 
nents (and other differing portions) as 
compared with corresponding portions 
of the least costly non-innovative al¬ 
ternative; or 

3. Use, as a base, the entire proposed 
waste treatment system where the 
system primarily (more than 50 per¬ 
cent of its cost) involves innovative or 
alternative technologies. Should inno¬ 
vative or alternative components com¬ 
prise 50 percent or less of the system 
cost, the calculation base would be 
that for Option 2. 

Option 3 has been selected because 
it would preclude funding a high-cost 
innovative technology process involv¬ 
ing only a small portion of the waste 
treatment system. Under Option 1, for 
example, an innovative or alternative 
technology comprising a small share 
(say less than one-fifth) of the total 
treatment system cost could be grant 
eligible even though twice as costly as 
the least costly technology. Further, 
Option 3 would simplify the cost com¬ 
parison through consideration of the 
total system life cycle costs where the 
proposed system substantially involves 
innovative or alternative technologies. 

Section 21 requires the Agency, in 
determining the amount of reserve ca¬ 
pacity eligible for a grant, to take into 
account the projected population pre¬ 
sented in a facility plan and deter¬ 
mined on the basis of the latest infor¬ 
mation available from the United 
States Department of Commerce or 
from the States as EPA, by regulation, 
determines appropriate. This provi¬ 
sion, as well as several comments Indi¬ 
cating that some States and 208 agen¬ 
cies have already completed their pop¬ 
ulation projections, raise the issue of 
whether the approach involving disag¬ 
gregation of the Department of Com¬ 
merce population projections for each 
State as proposed on February 4, 1977, 
should be retained. The Agency be¬ 
lieves this approach should be re¬ 
tained because, to avoid providing ex¬ 
cessive reserve capacity, forecasts of 
population and economic activities for 
individual small areas such as facility 
planning areas or designated 208 areas 
should be reasonably consistent with 
State and national projections. At the 
same time, reasonable departures from 
the Department of Commerce State 
projections and their disaggregations 
to designated 208 areawide planning 
areas should be allowed where the 
State or designated 208 agency has al¬ 
ready prepared projections. The pro¬ 
posed guidelines permit use of State 
projections already prepared by the 
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State if the year 2000 State projection 
does not exceed that of the Depart¬ 
ment of Commerce projection by more 
than 5 percent. The Administrator 
may approve State population projec¬ 
tions that exceed the Department of 
Commerce projections by more than 5 
percent if justified by the State. Prior 
to the Administrator’s approval of 
such a departure, the Regional Admin¬ 
istrator must solicit public comment 
and. if serious issues are raised, hold a 
public hearing. Where a designated 
208 agency has already prepared a 
population projection for Its area, it 
may be used if the year 2000 popula¬ 
tion does not exceed that of the disag¬ 
gregation, based on the Department of 
Commerce projection, by more than 10 
percent. 

Section 21 requires the Agency, in 
approving the amount of reserve ca¬ 
pacity for a treatment works, to take 
into account efforts to reduce the flow 
of sewage and unnecessary water con¬ 
sumption. Moreover, several comments 
on the guidelines proposed earlier ask 
for more guidance for evaluation of 
flow reduction (water conservation) 
measures and their implementation. 
This raises a question of whether flow 
reduction measures should be evaluat¬ 
ed as part of all facility plans. The 
Agency believes that cities and towns 
with effective on-going flow reduction 
programs or with relatively low aver¬ 
age daily dry weather flows should be 
exempt from requirements for evalu¬ 
ating flow reduction measures be¬ 
cause; 

1. Little could be gained from plan¬ 
ning and implementing flow reduction 
programs in these cases, and 

2. Such an exemption would avoid 
for small communities the administra¬ 
tive burden of planning and imple¬ 
menting a flow reduction program. 

The guidelines require a cost-effec¬ 
tiveness evaluation of flow reduction 
measures such as plastic toilet dams 
and low flow showerheads; changes in 
laws, ordinances or plumbing codes re¬ 
quiring installation of water saving de¬ 
vices in future habitations; and water 
pricing changes. The grantee must de¬ 
velop a recommended flow reduction 
program featuring a public informa¬ 
tion program plus measures for which 
the grantee has implementation au¬ 
thority or can obtain cooperation from 
an entity with such authority. 
Exempted from these requirements 
are those communities with a popula¬ 
tion less than 10,000 or with average 
dally base flows, excluding infiltra¬ 
tion/inflow and industrial flows, for 
treatment works design of less than 70 
gallons per capita per day or with on¬ 
going flow reduction programs. 

The Discount (Interest) Rate 

The Agency considered raising the 
discount rate for evaluating proposed 
wastewater treatment works from that 


used by the Agency (currently 6V* per¬ 
cent) to 10 percent. The former rate is 
used by the Water Resources Council 
(WRC) for evaluating the costs and 
benefits of Water Resources Projects. 
EPA, as a member agency, adopted 
this rate in 1973 when it published the 
Cost-Effectiveness Analysis Guidelines 
(Appendix A of Construction Grant 
Regulations), although the Construc¬ 
tion Grants Program is not covered by 
the WRC “Principles and Standards’’ 
for evaluating Water Resource Pro¬ 
jects. The latter rate GO percent) is 
cited in Office of Management and 
Budget (OMB) circular A-94 for use in 
agency programs not covered by the 
WRC “Principles and Standards.” 

The 10-percent rate is believed to ap¬ 
proximate the opportunity cost of cap¬ 
ital. The “Opportunity Cost of Capital 
Concept” has the most theoretical eco¬ 
nomic justification for cost-effective¬ 
ness analysis. This concept suggests 
the proper discount rate to use for 
public investment projects should be 
based on the rate of return to private 
sector investment (before taxes and 
adjusted for inflation). This is because 
resources used for public investment 
have alternative uses in the produc¬ 
tion of private commodities which so¬ 
ciety foregoes for the sake of the 
public investment. 

Use of the 10-percent discount rate 
would help produce a more economi¬ 
cally efficient distribution of construc¬ 
tion grant funds. The expected result 
is that the optimal (cost-effective) 
staging period (the number of years 
for which the treatment plant is de¬ 
signed to handle a community’s 
growth in terms of sewerage dis¬ 
charge) will decrease from about 10-20 
years to about 9-18 years. These 
shorter staging periods will result in 
slightly smaller treatment works and 
in smaller initial treatment expendi¬ 
tures for each proposed treat n^ent 
system. This should permit a greater 
number of treatment systems to be 
funded. 

Raising the discount rate to 10 per¬ 
cent would have the effect of lowering 
the total present worth cost of facili¬ 
ties with high operation and mainte¬ 
nance costs in comparison with the 
total present worth cost of capital in¬ 
tensive facilities with low operation 
and maintenance costs such as land 
treatment and energy recovery facili¬ 
ties. This would largely offset the 15- 
percent cost-effectiveness preference 
given to such measures under the 1977 
Act and these guidelines. 

These interim guidelines retain the 
WRC discount rate (currently 6^ per¬ 
cent). However, we are comparing the 
effect of increasing the discount rate 
to 10 percent for alternative and inno¬ 
vative. projects. If the Agency con¬ 
cludes that the considered increase in 
the discount rate does not counteract 
the intent to encourage innovative and 
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alternative technologies, it will pro¬ 
pose the increase. Interested persons 
are invited to comment on the dis¬ 
count rate issue. 

Discussion or Major Comments on 
Proposed Guidelines 

Most of the commenters urged that 
the calculation of grant eligible costs 
for a project sized above the cost-ef¬ 
fective capacity be calculated on an 

incremental’* rather than "propor- 
tionai** basis because eligible costs 
under the latter approach would be 
less than the cost of the most cost-ef¬ 
fective project. The proportional basis 
proposed earlier requires determina¬ 
tion of the grant eligible cost by multi¬ 
plying the actual costs of construction 
by the ratio of the capacity and design 
flow of the cast-effective project to 
the capacity and design flow of the 
proposed project. Under the incre¬ 
mental approach, the construction 
costs equivalent to those of the most 
cost-effective project would be grant 
eligible. The Agency agrees that the 
incremental approach is more equita¬ 
ble and should be adopted. The pro¬ 
posed guidelines allow the eligible por¬ 
tion of the cost of construction of a 
project with extra capacity to be 
equivalent to the estimated construc¬ 
tion costs of the most cost-effective 
project. 

Some commenters oppose use of sub¬ 
stitute cost-effectiveness guidelines 
prepared by a State and suggest fur¬ 
ther that such guidelines could com¬ 
pletely undermine those proposed by 
the Agency. The Agency disagrees, but 
concedes that any State guidelines on 
cost-effective sizing and staging of 
treatment works should be as strin¬ 
gent as the Agency guidance. Permit¬ 
ting the use of State guidelines 
should, in some cases, lead to guidance 
better fitted to the varying conditions 
present in the State. Accordingly, the 
interim guidelines permit the use of 
substitute State guidelines provided 
that (1) they are at least as stingent as 
the Federal guidelines, and (2) a 
public hearing on State guidance has 
been held. 


Other Comments 

The Agency has prepared a report 
comprising a summary of all com¬ 
ments received, the issues raised by 
the comments, the proposed action on 
each issue and the rationale for the 
action. A copy of the report, “Cost-Ef¬ 
fectiveness Guidelines—Summary of 
Comments and Issues.’* can be ob¬ 
tained by writing to Mr. Michael B. 
cook. Chief. Facility Requirements 
Branch (WII 547). Office of Water 
£ropam Operations. Environmental 
protection Agency. 401 M Street SW., 
Washington, D.C. 20460. 

re ^ a Lory changes are made 
in Appendix A to Subpart E. 

Environmental Protection 
A«ency has determined that this document 


does not contain a major proposal requiring 
preparation of an Economic Impact Analy¬ 
sis Statement under Executive Order 11821 
and OMB Circular A-107 

Dated: April 18, 1978. 

Douglas M. Costle, 
Administrator . 

40 CFR Part 35 Subpart E is amend¬ 
ed as follows: 

1. By revising § 35.903(b) to read as 
follows: 

§35.903 Summary of construction grants 
program. 

• • m • 0 

(b) The Regional Administrator may 
award grant assistance for a step 1, 
step 2, or step 3 project, or, as autho¬ 
rized by § 35.909, for a project involv¬ 
ing a combination of step 2 and step 3 
(step 2 + 3 grant). For a step 1, step 2, 
or step 3 grant award, a ’’project*’ (see 
§35.905-16) may consist of an entire 
step or any segment (see §35.905-24) 
of construction within a step. In the 
case of step 2+3 grant awards, a pro¬ 
ject must consist of all step 2 and step 
3 work; segmenting is not permitted. 


• • • • • 

2. By revising §35.905-6 to read as 
follows: 

§ 35.905-6 Industrial cost recovery. 

(a) Recovery by the grantee from 
the industrial users of a treatment 
works of the grant amount allocable to 
the treatment of waste from such 
users under section 204(b) of the Act 
and this subpart. 

(b) Recovery by the grantee from 
the commercial users of an individual 
system of the grant amount allocable 
to the treatment of waste from such 
users under section 201(h) of the Act 
and this subpart. 

3. By revising §35.905-8 to read as 
follows: 

§ 35.905-8 Industrial user. 

(a) Any nongovernmental user of 
publicly owned treatment works which 
discharges more than 25,000 gallons 
per day of sanitary waste, or a volume 
of process waste, or combined process 
and sanitary waste, equivalent to 
25,000 gallons per day of sanitary 
waste. Sanitary wastes are the wastes 
discharged from the average residen¬ 
tial user in the grantee’s service area. 
The strength of the average residen¬ 
tial waste discharge in the grantee’s 
service area shall be defined by the 
grantee with the Regional Administra¬ 
tor’s approval in terms of biological 
oxygen demand (BOD) and suspended 
solids (SS) per volume of flow, as a 
minimum, and those concentrations 
should be applied in determining 
equivalent volumes of process waste or 
combined discharges of sanitary and 
process wastes; 


(b) Any nongovernmental user of a 
publicly owned treatment works which 
discharges wastewater to the treat¬ 
ment works which contains toxic pol¬ 
lutants or poisonous solids, liquids, or 
gases in sufficient quantity either 
singly or by interaction with other 
wastes, to injure or interfere with any 
sewage treatment process, constitute a 
hazard to humans or animals, create a 
public nuisance, or create any hazard 
in or have an adverse effect on the 
waters receiving any discharge from 
the treatment works; 

(c) All commercial users of an indi¬ 
vidual system constructed with grant 
assistance under section 201(h) of the 
Act and this subpart. (See 
§ 35.918(a)(3).) 

4. By revising §35.905-23 to read as 
follows: 

§ 35.905-23 Treatment works. 

Any devices and systems used in the 
storage, treatment, recycling, and rec¬ 
lamation of municipal sewage, domes¬ 
tic sewage, or industrial wastes of a 
liquid nature to implement section 201 
of the Act, or necessary to recycle or 
reuse water at the most economical 
cost over the useful life of the works 
including intercepting sewers, outfall 
sewers, sewage collection systems, indi¬ 
vidual systems, pumping, power, and 
other equipment and their appurte^ 
nances: extensions, improvement, re¬ 
modeling. additions, and alterations 
thereof; elements essential to provide 
a reliable recycled supply such as 
standby treatment units and clear well 
facilities; and any works, including site 
acquisition of the land that will be an 
integral part of the treatment process, 
or is used for ultimate disposal of resi¬ 
dues resulting from such treatment 
(including land for composting sludge, 
temporary storage of such compost 
and land used for the storage of treat¬ 
ed wastewater in land treatment sys¬ 
tems prior to land application); or any 
other method or system for prevent¬ 
ing, abating, reducing, storing, treat¬ 
ing, separating, or disposing of munici¬ 
pal waste or industrial waste, includ¬ 
ing waste in combined storm water 
and sanitary sewer systems. 

5. By revising § 35.905-26 to read as 
follows: 

§35.905-26 User charge. 

A charge levied on users of a treat¬ 
ment works, or that portion of the ad 
valorem taxes paid by a user, for the 
user’s proportional share of the cost of 
operation and maintenance (including 
replacement) of such works under sec¬ 
tions 204(bXl)(A) and 201(hX2) of the 
Act and this subpart. 

6. By adding a new §35.905-28 to 
read as follows: 

§ 35.905-28 Enforceable requirements of 
the Act 

Those conditions or limitations of a 
402 or 404 permit which, if violated. 
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could result In the Issuance of a com¬ 
pliance order or initiation of a civil or 
criminal action under section 309 of 
the Act. Where a permit has not been 
issued, the term shall include any re¬ 
quirement which, in the judgment of 
the Regional Administrator, would be 
included in the permit when issued. 
Where no permit is applicable, the 
term shall include any requirement 
which the Regional Administrator de¬ 
termines is necessary to meet applica¬ 
ble criteria for best practi cable waste 
treatment technology (BPWTT). 

7. By adding a new § 35.909 to read 
as follows: 

§ 35.909 Step 2+3 grants. 

(a) Authority . The Regional Admin¬ 
istrator may award a step 2 + 3 grant 
for the combination of design (step 2) 
and construction (step 3) of a 
w'astewater treatment works or a grant 
amendment to a step 2 grant to 
change it to a step 2+3 grant. 

(b) Limitations.S. Census informa¬ 
tion or disaggregations thereof); and 

(2) The treatment works has an esti¬ 
mated total step 3 construction cost of 
$2,000,000 or less, as determined by 
the Regional Administrator except 
that for any State that has been found 
by the Assistant Administrator for 
Water and Hazardous Materials to 
have unusally high costs of construc¬ 
tion, the Regional Administrator may 
make step 2+3 awards where the esti¬ 
mated total step 3 construction costs 
of such treatment works does not 
exceed $3,000,000. 

(3) The subsequent step 3 project for 
an amendment to a step 2 project is in¬ 
cluded in the fundable range of the 
approved project priority list and the 
project meets the requirements of (1) 
and (2) above. 

(c) Step 2+3 grants are subject to all 
requirements of this subpart that 
apply to separate step 2 and step 3 
grants except compliance with 
§ 35.920-3(c) is not required prior to 
grant award; only a single application 
is to be submitted. 

(d) Further implementation of this 
authorization is contained in § 35.920- 
3(d) (contents of application). § 35.930- 
1(a)(4) (types of projects) and §35.935 
(grant conditions). 

8. By revising §35.915 and adding a 
new § 35.915-1 to read as follows: 

§35.915 State priority system and project 
priority list 

Construction grants will be awarded 
from allotments in accordance with 
the State priority list, as derived from 
the approved State priority system. 

(a) State priority system. The State 
priority system describes the method¬ 
ology used to rate and rank projects 
that are considered eligible for assis¬ 
tance. It also sets forth the adminis¬ 
trative. management, and public par¬ 
ticipation procedures required to de¬ 
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velop and revise the State project pri¬ 
ority list. A public hearing shall be 
held prior to submission of the prior¬ 
ity system (or revision thereto) by the 
State. Prior to the hearing, fact sheets 
describing the proposed system (in¬ 
cluding rating and ranking criteria) 
shall be distributed to the public. A 
summary of State responses to public 
comment and to any'public hearing 
testimony shall be prepared and in¬ 
cluded in the priority system submis¬ 
sion. The priority system and revi¬ 
sions, if any, must be submitted with 
the annual State program under Sub¬ 
part B of this part. The relationship 
between the State priority list and the 
water quality management plans shall 
be set forth in the State priority 
system, in accordance with regulations 
governing water quality management 
planning. The Regional Administrator 
shall review and approve the State pri¬ 
ority system for procedural complete¬ 
ness and ensure that it is designed to 
obtain compliance with the enforce¬ 
able requirements of the Act as de¬ 
fined in §35.905-28 of this part. 
Grants for training facilities under 
section 109(b)(1) of the Act and 
§35.930-l(b) may be exempted from 
these requirements by the Regional 
Administrator. 

(1) Project rating criteria, (i) In de¬ 
veloping project rating criteria the 
State shall consider. 

(A) The severity of the pollution 
problem; 

(B) The existing population affect¬ 
ed; 

(C) The need for preservation of 
high quality waters; and 

(D) At the State s option, the specif¬ 
ic category of need that is addressed. 

(ii) The State will have sole author¬ 
ity to determine the priority for each 
category of need. Categories are mutu¬ 
ally exclusive classes of facilities and 
shall include: 

(A) Category I—Secondary treat¬ 
ment; 

(B) Category II—More stringent 
treatment; 

(C) Category IIIA—Infiltration/ 

inflow correction; 

(D) Category IIIB—Sewer system re¬ 
placement or major rehabilitation; 

(E) Category IVA—New collectors 
and appurtenances; 

(F) Category IVB—New interceptors 
and appurtenances; and 

(G) Category V—Correction of com¬ 
bined sewer overflows. 

(ill) Higher priority may be granted 
to those step 2 and combined step 2+3 
projects utilizing processes and tech¬ 
niques meeting the innovative and al¬ 
ternative guidelines in Appendix E of 
this part. 

(iv) Other criteria, consistent with 
these, may be considered (including 
the special needs of small and rural 
communities); however, the State 
shall not consider any economic devel¬ 


opment needs of the project area not 
related to pollution abatement, the 
geographical region within the State, 
or future population growth projec¬ 
tions. 

(2) Criteria assessment The State 
shall have authority to determine the 
relative influence of the rating criteria 
used for assigning project priority. 
The criteria must be clearly delineated 
in the approved State priority system 
and applied consistently to all pro 
jects. A project on the priority list 
shall generally retain its priority 
rating until an award is made. 

(b) State needs inventory . The State 
shall maintain a listing, including 
costs by category, of all needed treat¬ 
ment works. The most recent needs in¬ 
ventory. prepared in accordance with 
section 516(b)(1)(B) of the Act, should 
be used for this purpose. This Inven¬ 
tory should be the same as the needs 
inventory used to fulfill similar re¬ 
quirements for such inventory in the 
State water quality management plan¬ 
ning process. The facility needs in the 
inventory should generally be ranked 
in accordance with procedures estab¬ 
lished in the approved State priority 
system. The State project priority list 
shall be consistent with the needs in¬ 
ventory. 

(c) State project priority list The 
State shall prepare and submit annu¬ 
ally a priority listing of projects for 
which Federal assistance is expected 
during the 5-year planning period 
starting at the beginning of the next 
fiscal year. The fundable portion of 
the list shall include those projects 
planned for award during the first 
year of the 5-year period (hereafter 
called the funding year), and shall not 
exceed the total funds expected to be 
available during the year less all appli¬ 
cable reserves provided in § 39.915-1 
(a) through (d) of this part. The ex¬ 
tended portion of the list shall include 
all projects outside the fundable por¬ 
tion that may, under anticipated allot¬ 
ment levels, receive funding during 
the 5-year period. The Administrator 
shall provide annual guidance to the 
States outlining the funding assump¬ 
tions and other criteria useful in de¬ 
veloping the 5-year priority list. The 
State project priority list (both funda¬ 
ble and extended portions) shall be 
submitted anually and reviewed by the 
Regional Adminstrator as part of the 
State program plan under Subpart B 
of this part. 

(1) Project priority list development 
The development of the project prior¬ 
ity list shall be consistent with the 
rating criteria established in the ap¬ 
proved priority system. In addition to 
other criteria previously mentioned, 
when ranking projects for the funds 
ble portion of the list, States must also 
consider the treatment works and step 
sequence; the allotment deadline; total 
funds available; and other manage- 
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ment criteria delineated in the ap¬ 
proved State priority system. Priority 
list development under this section 
shall give full consideration to the in¬ 
formation on municipal requirements 
contained in certified State and 
areawide water quality management 
plans. The Regional Administrator 
may request that a State provide justi¬ 
fication for the rating established for 
specific project(s). 

(2) Project priority list information. 
The project priority list (both funda¬ 
ble and extended portions) shall in¬ 
clude. as a minimum, the information 
for each project that is set out below. 
Specific guidance on meeting these in¬ 
formation requirements, including 
phase-in procedures for fiscal year 
1979 priority planning process, shall 
be issued by the Administrator. 

(i) State assigned EPA project 
number; 

(ii) Legal name and address of appli¬ 
cant; 

(iii) Short project name or descrip¬ 
tion; 

(iv) Priority rating and rank of each 
project, based on the approved prior¬ 
ity system; 

(v) Project step number (step 1, 2, 3, 
or (2+3)); 

(vi) Relevant needs authority/facili¬ 
ty number(s); 

(vii) Parent project number (i.e., 
EPA project number for predecessor 
project); 

(viii) For step 2, 3. or 2 + 3 projects, 
indication of alternative system for 
small community; 

(ix) For step 2, 3. or 2+3 projects, 
that portion (if any) of eligible cost to 
apply to alternative techniques; 

(x) For step 2. 3, or 2+3 projects, 
that portion (if any) of eligible cost to 
apply to innovative processes; 

(xi) Date project is expected to be 
certified by State to EPA for funding; 

(xii) For step 3 or 2+3 projects, the 
total eligible cost subdivided by needs 
categories: 

(xiii) Estimated EPA assistance (not 
including potential grant increase 
from the reserve in § 35.915-l(b)); and 

(xiv) Enforceable requirement to be 
satisfied by this project, including (as 
appropriate) the relevant NPDES 
numbers). 


(d) Public participation. Prior tc 
annual submission of the State project 
priority list to the Regional Admlnis 
trator. the State shall ensure that ade 
quate public participation (including 8 
public hearing) has taken place as re 
quired by Subpart B of this part. Prioi 
to the public hearing, the State shal 
circulate information concerning the 
priority list which includes a descrip 
^Posed project anc 
identification of the relationship be 
tween the project and the enforceable 

of the Act tha * ^ will 
satisfy. The information on the pro 
posed priority list under paragraph 


(c)(2) of this section may be used to 
fulfill these requirements. This public 
hearing may be conducted Jointly with 
any regular public meeting of the 
State agency, provided that adequate 
and timely statewide notice of the 
meeting (including publication of the 
proposed priority list) is given and at¬ 
tendees at the meeting sire afforded 
adequate opportunity to express their 
views concerning the list. A public 
hearing is also required with respect 
to any revision to the priority list (in¬ 
cluding project bypass and the dele¬ 
tion or addition of projects), unless 
the State agency and the Regional Ad¬ 
ministrator make a determination that 
the revision is not significant. The 
public participation policy and proce¬ 
dures to determine the significance of 
any proposed revision to the priority 
list shall be delineated in the approved 
State priority system. Circulation for 
public comment is also required with 
respect to any significant revision to 
the priority list. 

(e) Submission and review of project 
priority list The State shaD submit 
the priority list as psirt of the annusd 
State program plan under Subpart B 
of this part. A summary of State 
agency response to public comment 
and hearing testimony slmll be pre¬ 
pared and submitted with the priority 
list. A priority list will not be consid¬ 
ered final by the Regional Administra¬ 
tor until the public participation re¬ 
quirements are met and all informa¬ 
tion required for each project has 
been received. The Regional Adminis¬ 
trator will review the final priority list 
within thirty days to ensure compli¬ 
ance with the approved State priority 
system. No project may be funded 
until this review is complete. 

(f) Revision of the project priority 
list The State may modify the project 
priority list at any time during the 
program planning cycle in accordance 
with the public participation require¬ 
ments 8uid the procedures established 
in the approved State priority system. 
Any modification (other tlmn clerical) 
to the priority list must be clearly do¬ 
cumented and promptly reported to 
the Regional Administrator. As a mini¬ 
mum, each State's priority list man¬ 
agement procedure must provide for 
the following conditions: 

(1) Project bypass . A State may 
bypass a project on the fundable por¬ 
tion of the list if it determines that 
the bypassed project will not be ready 
to proceed during the funding year. 
Projects that are bypassed shall retain 
their relative priority rating for con¬ 
sideration in the future year allot¬ 
ments. Projects bypassed will be re¬ 
placed by the highest ranked priority 
projects on the extended portion that 
are ready to proceed during the fund¬ 
ing year. 

(2) Additional allotments . Upon re¬ 
ceipt of any swiditionaJ allotment(s), a 


State may move projects on the ex¬ 
tended portion of the priority list onto 
the fundable portion without further 
public participation if: (i) Additional 
projects are expected to be ready for 
funding during the funding year; (ii) 
the projects on the extended portion 
have met all administrative and public 
participation requirements outlined in 
the approved State priority system; 
and, (iii) the projects moved into the 
fundable range are the highest prior¬ 
ity projects on the extended portion 
ready to proceed. If sufficient projects 
meeting these conditions are not avail¬ 
able on the extended list, then the 
State shall follow the procedures out¬ 
lined in paragraph (e) of this section 
to add projects to the fundable por¬ 
tion of the priority list. 

(3) Project removal A State may 
remove a project from the priority list 
only if: (i) The project has been fully 
funded, (ii) the project is no longer en¬ 
titled to funding under the approved 
priority system, (iii) the Regional Ad¬ 
ministrator has determined that the 
project does not comply with the en¬ 
forceable requirements, or (iv) the pro¬ 
ject is otherwise ineligible under the 
requirements of the Act. 

(g) Regional Administrator review 
for compliance with enforceable re¬ 
quirements of the Act. (1) Except as 
otherwise provided in paragraph (g)(2) 
of this section, the Regional Adminis¬ 
trator may propose the removal of a 
specific project or portion thereof 
from the State project priority list 
during or subsequent to the initial 
review where there is reason to believe 
that it will not result in compliance 
with the enforceable requirements of 
the Act. Before making a final deter¬ 
mination, the Regional Administrator 
will initiate a public hearing on the 
question of compliance with the en¬ 
forceable requirements of the Act. 
Questionable projects shall not be 
funded during this administrative pro¬ 
cess. Consideration for grant award 
for those projects not in question will 
continue, in accordance with all other 
requirements of this section. 

(i) The procedures for the public 
notice and conduct of 8iny such hear¬ 
ing shall be established by the Region¬ 
al Administrator, or, as appropriate, 
may be adopted from existing agency 
procedures such as § 6.400 or § 125.32 
and § 125.34 of this chapter. The pro¬ 
cedures used must conform to mini¬ 
mum Agency guidelines for public 
hearings under Part 105 of this chap¬ 
ter. 

(ii) The Regional Administrator 
shall transmit a written determination 
regarding the questioned projects 
within 30 days after the date of the 
hearing, to the appropriate State 
agency. Additional public notice of the 
determination will be made at the dis¬ 
cretion of the Regional Administrator. 
If the Regional Administrator deter- 
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mines that the project will not result 
in compliance with the enforceable re¬ 
quirements of the Act. the State shall 
remove the project from the priority 
list and modify the priority list to re¬ 
flect this action. The determination of 
the Regional Administrator will con¬ 
stitute the final agency action, unless 
the State or municipality files a notice 
of appeal under Part 30 Subpart J of 
this subchapter. 

(2) Twenty-five percent of each al¬ 
lotment may be used by the State for 
eligible projects or portions thereof in 
categories IIIB, IVA, IVB. and V (see 
§ 35.915<a)(lKii)). For these projects or 
portions, there generally will be no 
EPA review under paragraph (g)(1) of 
this section. The Regional Administra¬ 
tor will, however, review all projects or 
portions thereof which would use 
funds beyond the 25 percent level in 
accordance with the criteria stated in 
paragraph (g)(1). 

(h) Regional Administrator review 
for eligibility. If the Regional Admin¬ 
istrator determines that a project on 
the priority list is not eligible for assis¬ 
tance under this subpart, the State 
and municipality will be promptly ad¬ 
vised and the State will be required to 
modify its priority list accordingly. 
Elimination of any project from the 
priority list shall be final and conclu¬ 
sive unless the State or municipality 
files a notice of appeal under Part 30 
Subpart J-of this subchapter. 

§35.915-1 Reserves related to the project 
priority list. 

In developing the fundable portion 
of the priority list, the State shall 
make provision for establishing the 
several reserves required or allowed 
under this section. A statement speci¬ 
fying the amount to be set aside for 
each reserve shall be submitted by the 
State with the final project priority 
list. 

(a) Reserve for State management as¬ 
sistance grants. The State may (but 
need not) propose that the Regional 
Administrator set aside from each al¬ 
lotment a reserve not to exceed two 
percent or $400,000, whichever is 
greater, for State management assis¬ 
tance grants under Subpart F of this 
part. Grants may be made from these 
funds to cover the reasonable costs of 
administering activities delegated to a 
State. Funds reserved for this purpose 
that are not obligated by the end of 
the allotment period will be added to 
the amounts last allotted to a State 
and will be immediately available for 
obligation to projects in the same 
manner and to the same extent as the 
last allotment. 

(b) Reserve for innovative and alter¬ 
native technology project grant in¬ 
crease. Each State shall set aside from 
its annual allotment, a specific per¬ 
centage for increasing the Federal 
share of grant awards from 75 percent 


to 85 percent of the eligible cost of 
construction (under § 35.908(b)(1)) for 
construction projects utilizing innova¬ 
tive or alternative wastewater treat¬ 
ment processes and techniques. The 
amount to be set aside shall be two 
percent of the State’s allotment for 
fiscal year 1979 and fiscal year 1980, 
and three percent for fiscal year 1981. 
Of this amount. not> less than one-half 
of one percent of the State s allotment 
shall be set aside for increasing the 
Federal grant share for projects utiliz¬ 
ing innovative processes and tech¬ 
niques. Funds reserved under this sec¬ 
tion may be expended on projects for 
which facilities plans were initiated 
prior to fiscal year 1979. These funds 
are subject to reallotment if not used 
for this purpose during the allotment 
period. 

(c) Reserve for grant increases. Each 
State shall set aside not less than five 
percent of the total funds to be obli¬ 
gated during the funding year, for 
grant increases for projects awarded 
assistance under §35.935-11. The 
funds reserved for this purpose are 
subject to reallotment if not obligated 
and should, therefore, be released for 
funding additional projects before the 
reallotment deadline if not needed for 
grant increases. 

(d) Reserve for Step 1 and Step 2 pro¬ 
jects. The State may (but need not) set 
aside up to ten percent of the total 
funds available in order to provide 
grant assistance to Step 1 and Step 2 
projects that may be selected for fund¬ 
ing subsequent to the final submission 
of the project priority list. The funds 
reserved for this purpose are subject 
to reallotment if not obligated and 
should, therefore, be released for 
funding additional projects before the 
reallotment deadline. 

(e) Reserve for alternative systems 
for small communities. Each State 
with a rural population of 25 percent 
or more (as determined by population 
estimates of the Bureau of Census) 
shall set aside an amount equal to four 
percent of the State’s annual allot¬ 
ment, beginning with the fiscal year 
1979 allotment, to be used for funding 
alternatives to conventional treatment 
works for small communities. The Re¬ 
gional Administrator may authorize, 
at the request of the Governor of any 
non-rural State, a reserve of up to four 
percent of that State’s allotment for 
alternatives to conventional treatment 
works for small communities. For the 
purposes of this paragraph, small com¬ 
munities are defined as municipalities 
with a population of 3,500 or less, or 
highly dispersed sections of larger mu¬ 
nicipalities, as defined by the Regional 
Administrator. In States where the re¬ 
serve is mandatory these funds are 
subject to reallotment if not obligated 
during the allotment period. In States 
where the reserve is optional, these 
funds are subject to reallotment if not 


obligated and should, therefore, be re¬ 
leased for funding projects before the 
reallotment deadline. 

9. By amending § 35.917-1 by revising 
paragraph (b) in its entirety and by 
adding a new subparagraph (d)(5)(iv) 
to read as follows: 

§ 35.917-1 Content of facilities plan. 

• • * • • 

(b) A description of the selected 
complete waste treatment system(s) of 
which the proposed treatment works 
is a part. The description shall cover 
all elements of the system, from the 
service area and collection sewers, 
through treatment, to the ultimate 
discharge of treated wastewaters and 
management disposal of sludge. Plan¬ 
ning area maps must include major 
components of existing and proposed 
treatment works. For individual sys¬ 
tems, planning area maps must in¬ 
clude those individual systems which 
are proposed for funding under 
§35.918. 

• • • • 9 

(d>* • ♦ 

(5)* • • 

(iv) Subsurface treatment and dis¬ 
posal 

• • • • # 

10. By adding a new subparagraph 
(a)(4) to § 35.917-2 to read as follows: 

§ 35.917-2 State responsibilities. 

• • • • • 

(a) • • • 

(4) Where individual systems are 
likely to be cost-effective delineate a 
planning area large enough to take ad¬ 
vantage of economies of scale and effi¬ 
ciencies in planning and management. 

• • • • • 

11. By adding new §§35.918 through 
35.918-3 to read as follows: 

§ 35.918 Individual systems. 

(a) For purposes of this section and 
other references to individual systems, 
the following definitions apply: 

(1) Individual systems. Privately 
owned alternative wastewater treat¬ 
ment works (including dual waterless/ 
gray water systems) serving one or 
more principal residences or small 
commercial establishments which are 
neither connected into nor a part of 
any conventional treatment works. 
Normally, these are on-site systems 
with localized treatment and disposal 
of wastewater with minimal or no con¬ 
veyance of untreated wastewater. 
Limited conveyance of treated or par¬ 
tially treated effluents to further 
treatment or disposal sites can be a 
function of individual systems where 
cost-effective. 
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(2) Principal residence . Normally 
the voting residence, the habitation of 
the family or household occuping the 
space for at least 51 percent of the 
time annually. Not included in this are 
second homes, vacation or recreation 
residences. Commercial establishments 
with wastewater flow equal to or 
smaller than one user equivalent (gen¬ 
erally 300 gallons per day dry weather 
flows) are included. 

(3) Small commercial establish¬ 
ments. Private establishments normal¬ 
ly found in small communities such as 
restaurant, hotels, stores, filling sta¬ 
tions, recreational facilities, etc., with 
dry weather wastewater flows less 
than 25,000 gallons per day. Private, 
non-profit entities such as churches, 
schools, hospitals, charitable organiza¬ 
tions, etc., are considered small com¬ 
mercial establishments. Commercial 
establishments with wastewater flow 
equal to or smaller than one user 
equivalent (generally 300 gallons per 
day dry weather flow) shall be treated 
as residences. 

(4) Conventional system. A collec¬ 
tion and treatment system consisting 
of minimum size (six or eight inch) 
gravity collector sewers normally with 
manholes, force mains, pumping and 
lift stations, and interceptors leading 
to a central treatment plant. 

(5) Alternative wastewater treatment 
works. A wastewater conveyance and/ 
or treatment system other than a con¬ 
ventional system. Includes small diam¬ 
eter pressure and vacuum sewers and 
small diameter gravity sewers carrying 
partially or fully treated wastewater. 

(b) A public body otherwise eligible 
for a grant under § 35.920-1, is eligible 
for a grant to construct privately 
owned treatment works serving one or 
more principal residences or small 
commercial establishments if the re¬ 
quirements of §§35.918-1, 35.918-2, 
and 35.918-3 are met. 

(c) All individual systems qualify as 
alternative systems under § 35.908 and 
for the 4 percent set aside (§35.915- 
1(e)) where cost effective. 

§35.918-1 Additional limitations on 
awards for individual systems. 

In addition to those limitations set 
forth in §35.925, the grant applicant 
shall: 

(a) Certify that the principal resi¬ 
dence or small commercial establish¬ 
ment was constructed prior to Decem¬ 
ber 27, 1977. and inhabited or in use 
on or before that date; 

(b) Demonstrate in the facility plan 
that the solution chosen is cost-effec¬ 
tive and selected in accordance with 
the cost-effectiveness guidelines for 
the construction grants program (See 
Appendix A to this subpart); 

(c) Apply on behalf of a number of 
individual units located in the facility 
planning area; 

(d) Certify that public ownership of 
such works is not feasible and list the 
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reasons in support of such certifica¬ 
tion; 

(e) Certify that such treatment 
works will be properly installed, oper¬ 
ated and maintained ahd that the 
public body will be responsible for 
such actions; 

(f) Certify prior to the Step 2 grant 
award that the project will be con¬ 
structed, and an operation and mainte¬ 
nance program established to meet 
local. State, and Federal requirements 
including those protecting present or 
potential underground potable water 
sources: 

(g) Establish a system of user 
charges and cost recovery in accor¬ 
dance with §§ 35.928, 35.929, 35.935-13, 
and 35.935—15; 

(h) Obtain assurance (such as an 
easement or other covenant running 
with the land), prior to the Step 2 
grant award, of unlimited access to 
each individual system at all times for 
such purposes as inspection, monitor¬ 
ing, construction, maintenance, oper¬ 
ation, rehabilitation and replacement. 
An option will satisfy this requirement 
provided it is exercisable not later 
than the initiation of construction; 

(i) Establish a comprehensive pro¬ 
gram for regulation and inspection of 
individual systems prior to EPA ap¬ 
proval of the plans and specifications. 
Planning for this comprehensive pro¬ 
gram shall be completed as part of the 
facility plan. The program shall in¬ 
clude as a minimum, periodic testing 
of water from existing potable water 
wells in the area. Where a substantial 
number of on-site systems exist, ap¬ 
propriate additional monitoring of the 
aquifer(s) shall be provided; 

(j) Comply with all other applicable 
limitations and conditions which pub¬ 
licly-owned treatment works projects 
funded under this subpart must meet. 

§ 35.918-2 Eligible and ineligible costa. 

(a) Acquisition of land in which tjie 
individual system treatment works are 
located is not grant eligible. 

(b) Only the treatment and treat¬ 
ment residue disposal portions of toi¬ 
lets with composting tanks, oil-flush 
mechanisms or similar in-house sys¬ 
tems are grant eligible. 

(c) Commodes, sinks, tubs and drains 
and other wastewater generating fix¬ 
tures and associated plumbing are not 
grant eligible. Modifications to homes 
or commercial establishments are also 
excluded from grant eligibility. 

(d) Only reasonable costs of con¬ 
struction site restoration to precon¬ 
struction conditions are eligible. Costs 
of improvement or decoration occa¬ 
sioned by the installation of individual 
systems are not eligible. 

(e) Conveyance pipes from 
wastewater generating fixtures to the 
treatment unit connection flange or 
joint are not eligible where the con¬ 
veyance pipes are located on private 
property. 
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§35.918-3 Requirement* for discharge of 
effluents. 

Best practicable waste treatment cri¬ 
teria published by EPA under section 
304(d)(2) of the Act shall be met for 
disposal of effluent on or into the soil 
from individual systems. Discharges to 
surface waters shall meet effluent dis¬ 
charge limitations for publicly-owned 
treatment works. 

12. By revising paragraphs (d) and 
(e) of § 35.920-3 to read as follows: 

§ 35.920-3 Contents of application. 


(d) Step 2+3. Combination design 
and construction of a treatment works. 
Prior to the award of a grant or grant 
amendment for a Step 2+3 project, 
the grantee must furnish: (1) each of 
the items specified in paragraph (b) of 
this section, and (2) a schedule for 
submission of plans and specifications, 
operation and maintenance manual, 
user charge and industrial cost recov¬ 
ery systems, sewer use ordinance, and 
a preliminary plan of operation. 

(e) Training facility project. An ap¬ 
plication for grant assistance for con¬ 
struction and support of a training fa¬ 
cility, facilities or training programs 
under section 109(b) of the Act shall 
include (l)a statement concerning the 
suitability of the treatment works fa¬ 
cility. facilities or training programs 
for training operations and mainte¬ 
nance personnel for treatment works 
throughout one or more States; (2) a 
written commitment from the State 
agency or agencies to carry out at such 
facility a program of training ap¬ 
proved by the Regional Administrator; 

(3) an engineering report (required 
only if a facility is to be constructed) 
including facility design data and, cost 
estimates for design and construction; 

(4) a detailed outline of the training 
programs, which would include, for 1, 
3 and 5 year projections, (i) an assess¬ 
ment of need for training, (ii) how the 
need was determined, (iii) who would 
be trained, (iv) what curriculum and 
materials would be used, (v) what type 
of delivery system will be used to con¬ 
duct training, (i.e., State vocational 
education system. State environmental 
agency, universities or private organi¬ 
zations). (vl) what resources are avail¬ 
able for the program, (vii) a budget 
breakdown on the cost of the program, 
and (viii) the relationship of the facili¬ 
ty or programs to other training pro¬ 
grams. 

13. By revising § 35.925-13 to read as 
follows: 

§ 35.925-13 Sewage collection system. 

That, if the project is for, or in¬ 
cludes sewage collection system work, 
such work (a) is for replacement or 
major rehabilitation of an existing 
sewer system under §35.927-3(a) and 
is necessary to the total integrity and 
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performance of the waste treatment 
works servicing such community, or 

(b) is for a new sewer system in a com¬ 
munity in existence on October 18, 
1972, with sufficient existing or 
planned capacity to adequately treat 
such collected sewage. Replacement or 
major rehabilitation of an existing 
sewer system may be approved only if 
cost-effective and must result in a 
sewer system design capacity equiv¬ 
alent only to that of the existing 
system plus a reasonable amount for 
future growth. A community, for pur¬ 
poses of this section, would include 
any area with substantial human habi¬ 
tation on October 18, 1972, as deter¬ 
mined through evaluation of each 
tract (city blocks or parcels of five 
acres or less where city blocks do not 
exist). No award may be made for a 
new sewer system in a community in 
existence on October 18, 1972, unless- 
the Regional Administrator further 
determines that: 

(a) The bulk (generally two-thirds) 
of the expected flow (flow from exist¬ 
ing plus projected future habitations) 
from the collection system will be for 
wastewaters originating from the com¬ 
munity (habitations) in existence on 
October 18, 1972: 

(b) The collection system is cost-ef¬ 
fective; 

(c) The population density of the 
area to be served has been considered 
in determining the cost-effectiveness 
of the proposed project; 

(d) The collection systems conforms 
with approved 208 plans, other envi¬ 
ronmental laws in accordance with 
§35.925-14, Executive Orders on Wet¬ 
lands and Floodplains and Agency 
policy on wetlands and agricultural 
lands; and 

(e) The system would not afford ca¬ 
pacity to new habitations or other es¬ 
tablishments to be located on environ- 
metally sensitive land such as wet¬ 
lands, floodplains or prime agricultur¬ 
al lands. 

14. By adding a new §35.925-21 to 
read as follows: 

§ 35.925-21 Storm sewer*. 

That the allowable project costs do 
not include costs of treatment works 
for control of pollutant discharges 
from a separate storm sewer system 
(as defined in § 35.905-22). 

15. By revising §§35.928, 35.928-1 
and 35.928-2, and by adding new 
§§ 35.928-3 and 35.928-4 to read as fol¬ 
lows: 

§ 35.928 Requirements for an industrial 
cost recovery system. 

(a) A system for industrial cost re¬ 
covery shall be approved by the Re¬ 
gional Administrator and shall be im¬ 
plemented by the grantee in accor¬ 
dance with § 35.935-15 and the require¬ 
ments in §§ 35.928-1 through 35.928-4. 

(b) Grantees who have obtained ap¬ 
proval of their industrial cost recovery 
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systems prior to (insert effective date 
of this regulation) may amend their 
systems to reflect the definition of in¬ 
dustrial users in §35.905-8 or to pro¬ 
vide for system wide industrial cost re¬ 
covery under § 35.928-l(g). 

§35.928-1 Approval of the industrial cost 
recovery system. 

The Regional Administrator may ap¬ 
prove an industrial cost recovery 
system if it meets the following re¬ 
quirements: 

(a) General Each industrial user of 
the treatment works shall pay an 
annual amount equal to its share of 
the total amount of the Step 1, 2, and 
3 grants and any grant amendments 
awarded under this subpart, divided 
by the recovery period. An industrial 
user’s share shall be based on all fac¬ 
tors which significantly influence the 
cost of the treatment works. Volume 
of flow shall be considered in deter¬ 
mining an industrial user’s share in all 
industrial cost recovery systems; other 
factors such as strength, volume, and 
delivery flow rate characteristics shall 
be included to insure a proportional 
distribution of the grant assistance al¬ 
locable to industrial use to all industri¬ 
al users of the treatment works. 

(b) Industrial cost recovery period. 
The industrial cost recovery period 
shall be equal to 30 years or to the 
useful life of the treatment works, 
whichever is less. 

(c) Frequency of payment Except as 
provided in §35.928-3; payment shall 
be made by each industrial user no 
less often than annually. The first 
payment by an industrial user shall be 
made not later than one year after the 
user begins use of the treatment 
works. 

(d) Reserve capacity . If an industrial 
user enters into an agreement with 
the grantee to reserve a certain capac¬ 
ity in the treatment works, the indus¬ 
trial cost recovery payments of the 
user shall be based on the total re¬ 
served capacity in relation to the 
design capacity of the treatment 
works. If the discharge of an industri¬ 
al user exceeds the reserved capacity 
in volume, strength or delivery flow 
rate characteristics the user’s industri¬ 
al cost recovery payment shall be in¬ 
creased to reflect the actual use. If 
there is no agreement between the in¬ 
dustrial user and the grantee regard¬ 
ing reserve capacity, and there is a 
substantial change in the strength, 
volume, or delivery flow rate charac¬ 
teristics of an industrial user’s dis¬ 
charge. such user’s share shall be ad¬ 
justed proportionately. 

(e) Upgrading and expansion. (1) If 
there is an upgrading of the treatment 
works, each existing industrial user’s 
share shall be adjusted proportionate¬ 
ly. 

(2) If there is an expansion of the 
treatment works, each industrial 


user’s share shall be adjusted propor¬ 
tionately, except that a user with re¬ 
served capacity under paragraph (d) of 
this section shall incur no additional 
industrial cost recovery charges unless 
the user’s actual use exceeded its re¬ 
served capacity. 

(g) Systemwide industrial cost recov¬ 
ery. The industrial cost recovery 
system may be developed on a system- 
wide or on a project-by-project basis. 
If the cost recovery system is system 
wide, the total industrial cost recovery 
payments of all industrial users shall 
not exceed the total payments which 
would be paid if the industrial cost re¬ 
covery system applied only to a par¬ 
ticular treatment works. 

(h) Adoption of system. The indus¬ 
trial cost recovery system must be in¬ 
corporated in one or more municipal 
legislative enactments or other appro¬ 
priate authority. If the project is a re¬ 
gional treatment works accepting 
wastewaters from other municipalities, 
the subscribers receiving waste treat¬ 
ment services from the grantee shall 
have adopted industrial cost recovery 
systems in accordance with section 
204(b)(1)(B) of the Act and these regu¬ 
lations. Such industrial cost recovery 
systems shall also be incorporated in 
the appropriate municipal legislative 
enactments or other appropriate au¬ 
thority of all municipalities contribut¬ 
ing waste to the system. 

(i) Inconsistent agreements . The in¬ 
dustrial cost recovery system shall dis¬ 
regard any terms or conditions of 
agreements or contracts between the 
grantee and industrial users which ad¬ 
dress the reservation of capacity in 
the grantee’s treatment works or the 
charges to be collected by the grantee 
in providing wastewater treatment ser¬ 
vices or reserving such capacity and 
which are inconsistent with the re¬ 
quirements of section 204(b)(1)(B) of 
the Act and these industrial cost re¬ 
covery regulations. 

§35.928-2 Use of industrial cost recovery 
payments. 

(a) The grantee shall use industrial 
cost recovery payments received from 
Industrial users as follows: 

(1) Fifty percent of the amounts re¬ 
ceived from industrial users, together 
with any interest earned thereon, 
shall be returned to the U.S. Treasury 
annually. 

(2) The grantee shall retain fifty 
percent of the amount recovered from 
industrial users. 

(i) A minimum of 80 percent of the 
amounts retained by the grantee, to¬ 
gether with any interest earned there¬ 
on. shall be used for the allowable 
costs (see §35.940) of any expansion, 
upgrading or reconstruction of treat¬ 
ment works necessary to meet the re¬ 
quirements of the Act. The grantee 
shall obtain the written approval of 
the Regional Adminstrator prior to 
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the commitment of the amounts re¬ 
tained for expansion, upgrading or re¬ 
construction, or for use as provided in 
paragraph (a)(2)(iii) of this section. 

(ii) The remainder of the amounts 
retained by the grantee may be used 
as the grantee sees fit, except that 
they may not be used for construction 
of industrial pretreatment facilities or 
rebates to industrial users for costs in¬ 
curred in complying with user charge 
or industrial cost recovery require¬ 
ments. 

(ill) A portion of the amounts re¬ 
tained by the grantee may be used to 
pay the incremental costs of adminis¬ 
tration of the industrial cost recovery 
system. The incremental costs of ad¬ 
ministration are those costs remaining 
after allocating all costs reasonably at¬ 
tributable to the administration of the 
user charge system to that system, 
and the incremental costs shall be seg¬ 
regated from all other administration 
costs of the grantee. Any amounts 
used for the incremental costs of ad¬ 
ministration shall be first drawn from 
amounts available under paragraph 

(a)(2)(ii) of this section. To the extent 
that the incremental costs of adminis¬ 
tration exceed the amounts in para¬ 
graph (a)(2)(ii), those costs may be 
paid from amounts retained under 
paragraph (a)(2)(i) of this section. 

(b) Pending the use of industrial cost 
recovery payments, as described in 
paragraph (a) of this section, the gran¬ 
tee shall: 

(1) Invest the amounts received in 
obligations of the U.S. Government or 
in obligations guaranteed as to princi¬ 
pal and interest by the U.S. Govern¬ 
ment or any agency thereof; or 

(2) Deposit the amounts received in 
accounts fully collateralized by obliga¬ 
tions of the U.S. Government or any 
agency thereof. 

§ 35.928-3 Implementation of the industri¬ 
al cost recovery system. 

(a) Upon approval of a grantee’s in¬ 
dustrial cost recovery system, imple¬ 
mentation of the approved system 
shall become a condition of the grant 
and the grantee shall be subject to the 
non-compliance provisions of §35.965 
of this subpart. 

(b) The grantee shall maintain such 
records as are necessary to document 
compliance with these regulations. 

(c) Federal guidelines for industrial 
cost recovery systems (MCD-45) con¬ 
taining illustrative examples of accept¬ 
able systems may be obtained from: 

Services Administration 
(8FFS), Centralized Mailing List Ser¬ 
vices, Building 4, Denver Federal 
Center, Denver, Colo. 80225. 

§ 35.928-4 Moratorium on industrial cost 
recovery payments. 

(a) EPA shall not require the pay¬ 
ment of industrial cost recovery by in¬ 
dustrial users defined in §35.905-8(a) 
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and (b) which are incurred for the 
period between January 1, 1978, and 
June 30, 1979. Any industrial cost re¬ 
covery charges incurred for ICR ac¬ 
counting periods or portions of such 
periods ending before January 1, 1978, 
shall be paid by industrial users and 
used as described in § 35.928-2. 

(b) Grantees may either defer indus¬ 
trial cost recovery payments, or re¬ 
quire industrial users as defined in 
§35.905-8(a) and (b) to pay industrial 
cost recovery payments for the period 
between January 1, 1978, and June 30, 
1979. If grantees require payment, the 
amount to be returned to the U.S. 
Treasury under § 35.928-2(a)(l) shall 
be invested as required under § 35.928- 
2(b) until EPA advises how such sums 
shall be distributed. Grantees shall im¬ 
plement or continue operating apa- 
proved ICR systems and maintain 
their activities of monitoring flows, 
calculating payments due, and submit¬ 
ting bills to industrial users informing 
them of their current or deferred obli¬ 
gation. 

(c) Industrial cost recovery pay¬ 
ments of industrial users as defined in 
§35.905-8 (a) and (b) served by gran¬ 
tees who defer payment during the 18- 
month period ending June 30, 1979, 
shall be paid by the industrial users 
either in a lump sum by June 30, 1980, 
or in equal annual installments prorat¬ 
ed from July 1, 1979, over the remain¬ 
ing cost recovery period. 

16. By adding new §§ 35.929, 35.929-1, 
35.929-2, and 35.929-3 to read as fol¬ 
lows: 

§ 35.929 Requirements for user charge 
system. 

The user charge system shall be ap¬ 
proved by the Regional Administrator 
and shall be implemented and main¬ 
tained by the grantee in accordance 
with § 35.935-13 and the requirements 
in §§ 35.929-1 through 35.929-3. 

§35.929-1 Approval of the user charge 
system. 

The Regional Administrator may ap¬ 
prove a user charge system based upon 
either actual use in accordance with 
the requirements in paragraph (a) of 
this section or ad valorem taxes in ac¬ 
cordance with the requirements in 
paragraph (b) of this section, provided 
the general requirements in §§ 35.929-2 
and 35.929-3 are also satisfied. 

(a) User charge system based on 
actual use. A grantee’s user charge 
system based on actual use (or esti¬ 
mates of use of wastewater treatment 
services) may be approved if it meets 
the following requirements: 

(1) The user charge system must 
result in the distribution of the cost of 
operation and maintenance (including 
replacement) of treatment works 
within the grantee’s service area to 
each user (or user class) in proportion 
to such user’s contribution to the total 


17709 

wastewater loading by all users (or 
user classes) of the treatment works. 
Factors such as strength, volume, and 
delivery flow rate characteristics shall 
be considered and included as the 
basis for the user’s contribution to 
ensure a proportional distribution of 
operation and maintenance costs to 
each user (or user class). 

(2) The grantee may require non- 
residential users to pay, as a minimum, 
the same rate per volume of 
wastewater as that paid by residential 
users. 

(b) User charge system based on ad 
valorem taxes. A grantee’s user charge 
system (or the user charge system of a 
subscriber, e.g., a constituent commu¬ 
nity receiving waste treatment services 
from the grantee) which is based on 
ad valorem taxes may be approved if it 
meets the requirements of paragraph 
(b)(1) through (b)(7) of this section. If 
the Regional Administrator deter¬ 
mines that the grantee did not have a 
dedicated ad valorem tax system on 
December 27, 1977, which meets the 
requirements of paragraphs (b)(1) 
through (b)(3) of this section, the 
grantee shall develop a user charge 
system based on actual use under 
§35.929-l(a). 

(1) The grantee (or subscriber) had 
in existence on December 27, 1977, a 
system of ad valorem taxes which col¬ 
lected revenues to pay the cost of op¬ 
eration and maintenance of 
wastewater treatment works within 
the grantee’s service area and the 
grantee (or subscriber) has continued 
to use that system. 

(2) The grantee (or subscriber) has 
not previously obtained approval of a 
user charge system based on actual 
use. 

(3) The system of ad valorem taxes 
in existence on December 27, 1977, was 
a dedicated ad valorem tax system. 

(i) A system of a grantee will be 
deemed to be dedicated if the Regional 
Administrator determines that the 
system meets all of the following crite¬ 
ria: 

(A) The ad valorem tax system pro¬ 
vided for a separate tax rate or for the 
allocation of a portion of the taxes col¬ 
lected for payment of the costs of 
wastewater treatment services of the 
grantee; 

(B) The budgeting and accounting 
procedures of the grantee assured that 
a specified portion of the tax funds 
would be used for the payment of the 
costs of operation and maintenance. 

(C) The ad valorem tax system col¬ 
lected tax funds for the costs of 
wastewater treatment services which 
could not be, or historically were not, 
used for other purposes; and 

(D) The authority responsible for 
the operation and maintenance of the 
treatment works established the 
budget for the costs of operation and 
maintenance and used those specified 
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amounts solely to pay the costs of op¬ 
eration and maintenance. 

(ii) A subscriber’s system based on 
ad valorem taxes will be deemed to be 
dedicated if a contractual agreement 
or a charter established under State 
law existed on December 27, 1977, 
which required the subscriber to pay 
its share of the cost of wastewater 
treatment services. 

(4) A user charge system funded by 
dedicated ad valorem taxes shall es¬ 
tablish, as a minimum, the classes of 
users listed below: 

(i) Residential users, including 
single-family and multi-family dwell¬ 
ings and small non-residential users, 
including non-residential commercial 
and industrial users which introduce 
no more than the equivalent of 25,000 
gallons per day of domestic sanitary 
wastes to the treatment works; 

(ii) Industrial and large commercial 
users, including industrial users de¬ 
fined in $ 35.905-8(a) and (b); and 

(iii) Users which pay no ad valorem 
taxes or receive substantial credits in 
paying such taxes, such as tax exempt 
institutions, but excluding publicly- 
owned facilities performing local gov¬ 
ernmental functions (e.g., city office 
building, police station, school) which 
discharge solely domestic wastes. 

(5) The grantee must be prepared to 
demonstrate for the approval of the 
Regional Administrator that its 
system of evaluating the volume, 
strength and characteristics of the dis¬ 
charges from users or categories of 
users classified within the sub-class of 
small non-residential users is suffi¬ 
cient to assure that such users or the 
average users in such categories do not 
discharge either toxic pollutants or 
more than the equivalent of 25,000 
gallons per day of domestic 
wastewater. 

(6) The ad valorem user charge 
system shall distribute the operation 
and maintenance costs for all treat¬ 
ment works in the grantee’s jurisdic¬ 
tion to the residential and small non- 
residential user class, in proportion to 
the use of the treatment works by this 
class. The proportional allocation of 
costs for this user class shall take into 
account the total wastewater loading 
of the treatment works, the constitu¬ 
ent elements of the wastes from this 
user class, and other appropriate fac¬ 
tors. The grantee may assess one ad 
valorem tax rate to this entire class of 
users or. if permitted under State law, 
the grantee may assess different ad va¬ 
lorem tax rates for the subclass of 
residential users and the subclass of 
small non-residential users provided 
the operation and maintenance costs 
are distributed proportionally between 
these subclasses. 

(7) Each member of the industrial 
and large commercial user class de¬ 
scribed under paragraph (b)(4)(ii) of 
this section and of the user class 
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which pays no ad valorem taxes or re¬ 
ceives substantial credits in paying 
such taxes described under paragraph 

(b)(4)(iii) of this section shall pay its 
share of the costs of operation and 
maintenance of the treatment works 
based upon charges for actual use (in 
accordance with § 35.929-l(a)(l), and 
(a)(2) if applicable). The grantee may 
use its ad valorem tax system to col¬ 
lect, in whole or in part, those charges 
from members of the industrial and 
large commercial class where the fol¬ 
lowing conditions are met: 

(i) a portion of all or the ad valorem 
tax rate assessed to members of this 
class has been specifically designated 
to pay the costs of operation and 
maintenance of the treatment works, 
and that designated rate is uniformly 
applied to all members of this class; 

(ii) a system of surcharges and re¬ 
bates is employed to adjust the rev¬ 
enues from the ad valorem taxs col¬ 
lected from each user of this class in 
accordance with the rate designated 
under paragraph (b)(7)(i) of this sec¬ 
tion, such that each member of the 
class pays a total charge for its share 
of the costs of operation and mainte¬ 
nance based upon actual use. 

§ 35.929-2 General requirements for all 
user charge systems. 

User charge systems based on actual 
use under §35.929-l(a) or ad valorem 
taxes under §35.929-l(b) shall also 
meet the following requirements: 

(a) Initial basis for operation and 
maintenance charges. For the first 
year of operation, operation and main¬ 
tenance charges shall be based upon 
past experience for existing treatment 
works or some other method that can 
be demonstrated to be appropriate to 
the level and type of services provided. 

(b) Annual review of operation and 
maintenance charges. The grantee 
shall review annually the wastewater 
contribution of users and user classes, 
the total costs of operation and main¬ 
tenance of the treatment works, and 
its approved user charge system, and 
annually revise the charges for users 
or user classes to accomplish the fol¬ 
lowing: 

(1) Maintain the proportional distri¬ 
bution of operation and maintenance 
costs among users and user classes as 
required herein; 

(2) Generate sufficient revenue to 
pay the total operation and mainte¬ 
nance costs necessary to the proper 
operation and maintenance (including 
replacement) of the treatment works; 
and 

(3) Apply excess revenues collected 
from a class of users to the costs of op¬ 
eration and maintenance attributable 
to that class for the next year and 
adjust the rate accordingly. 

(c) Toxic pollutants. The user charge 
system shall provide that each user 
which discharges any toxic pollutants 


which cause an increase in the cost of 
managing the effluent or the sludge of 
the grantee’s treatment works shall 
pay for such increased costs. 

(d) Charges for operation and main¬ 
tenance for extraneous flows. The user 
charge system shall provide that the 
costs of operation and maintenance 
for all flow not directly attributable to 
users (i.e., infiltration/inflow) be dis¬ 
tributed among all users of the gran¬ 
tee’s treatment works system based 
upon either of the following: 

(1) In the same manner that it dis¬ 
tributes the costs of operation and 
maintenance among users (or user 
classes) for their actual use, or 

(2) Under a system which uses one 
or any combination of the following 
factors on a reasonable basis: 

(i) Flow volume of the users; 

(ii) Land area of the user. 

(iii) Number of hookups or dis¬ 
charges to the users; 

(iv) Property valuation of the users, 
if the grantee has a user charge 
system based on ad valorem taxes ap¬ 
proved under 5 35.929-l(b). 

(e) Adoption of system. The user 
charge system must be incorporated in 
one or more municipal legislative en¬ 
actments or other appropriate author¬ 
ity. If the project is a regional treat¬ 
ment works or part of a regional 
system accepting wastewaters from 
other municipalities, the subscribers 
receiving waste treatment services 
from the grantee shall have adopted 
user charge systems in accordance 
with section 204(b)(1)(A) of the Act 
and $§35,929 through 35.929-3. Such 
user charge systems shall also be in¬ 
corporated in the appropriate munici¬ 
pal legislative enactments or other ap¬ 
propriate authority of all municipal¬ 
ities contributing waste to the system. 

(f) Notification. Each user charge 
system must provide that each user be 
notified, at least annually, with a regu¬ 
lar bill, of the rate and that portion of 
the user charges or ad valorem taxes 
which are attributable to wastewater 
treatment services. 

(g) Inconsistent agreements. The 
user charge system shall disregard any 
terms or conditions of agreements or 
contracts between the grantee and 
users (including industrial users, spe¬ 
cial districts, other municipalities, or 
Federal agencies or installations) 
which address the reservation of ca¬ 
pacity in the grantee’s treatment 
works or the charges to be collected by 
the grantee in providing wastewater 
treatment services and which are in¬ 
consistent with the requirements of 
section 204(bXl)(A) of the Act and 
§§ 35.929 through 35.929-3. 

$ 35.929-3 Implementation of the user 
charge system. 

(a) Upon approval of a grantee’s user 
charge system, implementation of the 
approved system shall become a condi- 
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tion of the grant and the grantee shall 
be subject to the noncompliance provi¬ 
sions of § 35.965 of this subpart. 

(b) The grantee shall maintain such 
records as are necessary to document 
compliance with these regulations. 

(c) Guidelines containing illustrative 
examples of acceptable user charge 
systems are contained in Appendix B 
to this subpart. 

(d) The Regional Administrator may 
review, no more often than annually, a 
grantee's user charge system to assure 
that it continues to meet the require¬ 
ments of §§ 35.929-1 through 35.929-3. 

17. By amending § 35.930-1 by revis¬ 
ing subparagraph (a)(4), by deleting 
subparagraph (a)(5), and by revising 
paragraph (b) to read as follows: 

§ 35.930-1 Types of projects. 

(a) • • • 

(4) Step 2+3. A combination of 
design (step 2) and construction (step 
3) for a treatment works as provided 
under § 35.909 after submission of the 
items required under § 35.920-3(d). 

(b) The Regional Administrator may 
award Federal assistance by a grant or 
grant amendment from any allotment 
or reallotment available to a State 
under § 35.910 for payment of 100 per¬ 
cent of any cost of construction of 
treatment works required to train and 
upgrade waste treatment works oper¬ 
ations and maintenance personnel and 
for the costs of other operator train¬ 
ing programs, which are limited to 
mobile training units, classroom 
rental, specialized instructors, and in¬ 
structional material, pursuant to sec¬ 
tion 109(b) of the Act. 

(1) Where a grant is made to serve 
two or more States, the Administrator 
is authorized to make an additional 
grant for a supplemental facility in 
each State. The Federal funds avail¬ 
able under section 109(b) to any State 
for all training facilities or programs 
shall not exceed $500,000. 

(2) Any grantee who received a grant 
under section 109(b) prior to enact¬ 
ment of the Clean Water Act of 1977 
shall be eligible to have the grant in¬ 
creased by funds made available under 
the Act. not to exceed 100 percent of 
eligible costs. 

18. By adding a new §35.935-4 to 
read as follows: 

§ 35.935-4 Step 2+3 grants. 

A grantee which has received a step 
2+3 grant must make submittals re¬ 
quired by § 35.920-3(c) together with 
approvable user charge and industrial 
cost recovery systems and a prelimi- 
nary plan of operation and receive 
written approval by the Regional Ad¬ 
ministrator of these submittals prior 
to advertising for bids on the step 3 
construction portion of the step 2+3 
grant. The cost of step 3 work initiated 
prior to such approval is not allowable. 
Failure to make the above submittals 
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as required may result in suspension 
or termination of grant under § 36.965. 

19. By revising §35.935-9 to read as 
follows: 

§ 35.935-9 Project completions. 

The grantee agrees to initiate and 
complete the project or cause it to be 
designed, constructed, and completed 
expeditiously in accordance with the 
grant agreement and application ap¬ 
proved by the Regional Administrator. 
The Regional Administrator must ter¬ 
minate the grant if initiation of con¬ 
struction for a step 3 project has not 
occurred within 1 year of award of a 
step 3 grant or approval of plans and 
specifications for step 2+3 grant. The 
Regional Administrator may defer ter¬ 
mination for not more than 6 addition¬ 
al months if he determines that there 
is good cause for the delay in initi¬ 
ation of project construction. 

20. By revising § 35.935-13 to read as 
follows: 

§ 35.935-13 Submission and approval of 
user charge systems. 

The grantee shall obtain the approv¬ 
al of the Regional Administrator of its 
system of user charges. (See also 
§§ 35.929 through 35.929-3.) 

(a) Step 3 grants awarded under reg¬ 
ulations promulgated on February 11, 
1974. (1) Except as provided in para¬ 
graph (a)(2) of this section, the gran¬ 
tee must obtain the approval of the 
Regional Administrator of its system 
of user charges based on actual use 
which complies with § 35.929-l(a). The 
Regional Administrator shall not pay 
more than 50 percent of the Federal 
share of any step 3 project unless the 
grantee has submitted adequate evi¬ 
dence of timely development of its 
system of user charges nor more than 
80 percent of the Federal share unless 
the Regional Administrator has ap¬ 
proved the system. 

(2) A grantee which desires approval 
of a user charge system based on ad 
valorem taxes in accordance with 
§ 35.929-l(b) shall submit evidence of 
compliance of its system with the cri¬ 
teria in §35.929-1 (b)(1) through (b)(3) 
to the Regional Administrator by (90 
days after the effective date of this in¬ 
terim regulation). The Regional Ad¬ 
ministrator shall advise the grantee if 
the system complies with § 35.929- 
1(b)(1) as soon as possible. The deter¬ 
mination of the Regional Administra¬ 
tor may be appealed in accordance 
with Subpart J, “Disputes,” of Part 30 
of this subchapter. 

(i) Grantees whose ad valorem tax 
systems meet the criteria of § 35.929-1 
(b)(1) through (b)(3). Any step 3 pay¬ 
ments being held by the Regional Ad¬ 
ministrator at 50 percent or 80 percent 
for failure to comply with the require¬ 
ment for development of a user charge 
system shall be released. However, the 
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grantee shall obtain approval of its 
user charge system by June 30, 1979, 
or no further payments will be made 
until the system is approved and the 
grants may be terminated or annulled. 

(ii) Grantees whose ad valorem tax 
systems do not meet the criteria of 
§ 35.929-1 (b)(1) through (b)(3). Step 3 
grants will continue to be adminis¬ 
tered in accordance with paragraph 
(a)(1) of this section. 

(b) Step 3 grants awarded on or after 
(insert effective date of this regula¬ 
tion) but before July 1, 1979. The gran¬ 
tee must obtain approval of its user 
charge system before July 1, 1979. The 
Regional Administrator shall not 
make any payments on these grants, 
may terminate or annul these grants, 
and shall not award any new step 3 
grants to the same grantee after June 
30, 1979, if the user charge system has 
not been approved. The grantee's user 
charge or ad valorem tax rates and the 
ordinance required under § 35.929-2(e) 
shall be approved by the Regional Ad¬ 
ministrator and enacted by the gran¬ 
tee before the treatment works con¬ 
structed with the grant is placed into 
operation. 

(c) Step 3 grants awarded after June 
30, 1979. The user charge system must 
be approved by the Regional Adminis¬ 
trator prior to grant award. The gran¬ 
tee's user charge or ad valorem tax 
rates and the ordinance required 
under §35.929-2(e) shall be approved 
by the Regional Administrator and en¬ 
acted by the grantee before the treat¬ 
ment works constructed with the 
grant is placed into operation. 

21. By adding a new §35.935-15 to 
read as follows: 

§ 35.935-15 Submission and approval of 
industrial cost recovery. 

The grantee shall obtain the approv¬ 
al of the Regional Administrator of its 
system of industrial cost recovery. 
(See also §§ 35.928 through 35.928-4.) 

(a) Step 3 grants awarded under reg¬ 
ulations promulgated on February 11, 
1974. (1) The grantee must obtain the 
approval of the Regional Administra¬ 
tor for the system of Industrial cost re¬ 
covery (see § 35.928). The Regional Ad¬ 
ministrator shall not pay more than 50 
percent of the Federal share of any 
step 3 project unless the grantee has 
submitted adequate evidence of timely 
development of its system of industrial 
cost recovery nor more than 80 per¬ 
cent of the Federal share unless the 
Regional Administrator has approved 
the system. 

(2) Payments of grantees held under 
paragraph (a)(1) of this section shall 
be released after April 25, 1978. How¬ 
ever, the grantee shall obtain approval 
of its industrial cost recovery system 
by June 30. 1979, or no further pay¬ 
ments will be made until the system is 
approved. 

(b) Step 3 grants awarded on or after 
April 25, 1978, but before July 1, 1979. 
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The grantee must obtain approval of 
its Industrial cost recovery system 
before July 1, 1979. The Regional Ad¬ 
ministrator shall not make any pay¬ 
ments on these grants and shall not 
award any new step 3 grants to the 
same grantee after June 30, 1979, if 
the industrial cost recovery system has 
not been approved. However, the gran¬ 
tee's industrial cost recovery system 
rates and the ordinance required 
under §35.928-l(h) shall be approved 
by the Regional Administrator and en¬ 
acted by the grantee before the treat¬ 
ment works constructed with the 
grant is placed in operation. 

(c) Step 3 grants awarded after June 
30, 1979 . The industrial cost recovery 
system must be approved by the Re¬ 
gional Administrator prior to grant 
award. The grantee's industrial cost 
recovery system rates and the ordi¬ 
nance required under §35.928-l(h) 
shall be approved by the Regional Ad¬ 
ministrator and enacted by the gran¬ 
tee before the treatment works con¬ 
structed with the grant is placed in op¬ 
eration. 

22. By adding a new paragraph (d) to 
§ 35.936-13 to read as follows: 

§35.936-13 Specifications. 


(d) Buy American.—i 1) Definitions. 
As used in this subpart, the following 
definitions apply: 

(1) “Construction material" means 
any article, material, or supply 
brought to the construction site for in¬ 
corporation in the building or work. 

<ii) “Component" means any article, 
material, or supply directly incorpo¬ 
rated in construction material. 

(iii) “Domestic construction materi¬ 
al" means an unmanufactured con¬ 
struction material which has been 
mined or produced in the United 
States, or a manufactured construc¬ 
tion material which has been manu¬ 
factured in the United States if the 
cost of its components which are 
mined, produced, or manufactured in 
the United States exceeds 50 percent 
of the cost of all its components. 

(iv) “Nondomestic construction ma¬ 
terial" means a construction material 
other than a domestic construction 
material. 

(2) Domestic Preference. Domestic 
construction material may be used in 
preference to nondomestic materials if 
it is priced no more than 6 percent 
higher than the bid or offered price of 
the nondomestic materials including 
all costs of delivery to the construc¬ 
tion site, including any applicable 
duty, whether or not assessed. Compu¬ 
tations will normally be based on costs 
on the date of opening of bids or pro¬ 
posals. 

(3) Waiver. The Regional Adminis¬ 
trator may waive the Buy American 


provision based upon those factors 
that he deems relevant, including: 

(i) Such use is not in the public in¬ 
terest; 

(ii) The cost is unreasonable; 

(iii) The available resources of the 
Agency are not sufficient to imple¬ 
ment the provision, subject to the con¬ 
currence of the Deputy Administrator; 

(iv) The articles, materials or sup¬ 
plies of the class or kind to be used or 
the articles, materials, or supplies 
from which they are manufactured 
are not mined, produced, or manufac¬ 
tured, as the case may be, in the 
United States in sufficient and reason¬ 
ably available commercial quantities 
or satisfactory quality for the particu¬ 
lar project; or 

(v) Application of this provision is 
contrary to multilateral government 
procurement agreements, subject to 
the concurrence of the Deputy Admin¬ 
istrator. 

(4) Contract provision. Notwith¬ 
standing any other provision of this 
subpart, bidding documents and con¬ 
struction contracts for any step 3 pro¬ 
ject for which application is received 
by the Regional Administrator after 
February 1, 1978, shall contain the 
“Buy American" provision which re¬ 
quires use of domestic construction 
materials in preference to nondomes¬ 
tic construction materials. 

(5) Substitution. If a nondomestic 
construction material or component is 
proposed for use, a bidder, contractor, 
subcontractor, or vendor may substi¬ 
tute a domestic material or compo¬ 
nent, to the extent necessary to 
comply with this subsection. 

(6) Procedures. The Regional Admin¬ 
istrator may utilize the appropriate 
procedures of §35.939 in making the 
determinations in respect to this sub¬ 
section and he shall generally observe 
the Buy American procedures, regula¬ 
tions, precedents, and requirements of 
other Federal departments and agen¬ 
cies. 

23. By adding a new subparagraph 

(b)(5) to § 35.938-9 to read as follows: 

§ 35.938-9 Subcontracts under construc¬ 
tion contacts. 


(b) • • • 

(5) Applicable specification require¬ 
ments of § 35.936-13. 


24. By revising § 35.939(j)(6)(i) to 
read as follows: 

§ 35.939 Protests. 

• • • • • 

(!)••• 

( 6 )• • * 

(i) Specification requirements of 
§35.936-13. 


25. By revising § 35.940-3 to read as 
follows: 

§ 35.940-3 Costs allowable, if approved. 

Certain direct costs are sometimes 
necessary for the construction of a 
treatment works and are allowable if 
reasonable and approved by the Re¬ 
gional Administrator in the grant 
agreement or a grant amendment. 
Such costs include, but are not limited 
to: 

(a) Land acquired after October 17, 
1972, that will be an integral part of 
the treatment process, or that will be 
used for ultimate disposal of residues 
resulting from such treatment (for ex¬ 
ample, land for spray irrigation of 
sewage effluent). 

(b) Land acquired after December 

26. 1977, that will be used for storage 
of treated wastewater in land treat¬ 
ment systems prior to land applica¬ 
tion. 

(c) Land acquired after December 26, 
1977, that will be used for the purpose 
of composting or temporary storage of 
compost residues resulting from 
wastewater treatment provided that 
EPA has approved a program for use 
of the compost. 

(d) Acquisition of an operable por¬ 
tion of a treatment works. 

(e) Rate determination studies re¬ 
quired under § 35.925-11. 

26. By revising Appendix A to Sub- 
part E to read as follows: 

Appendix A—Cost-Eftectiveness Analysis 
Guidelines 

1. Purpose. These guidelines represent 
Agency policies and procedures for deter¬ 
mining the most cost-effective waste treat¬ 
ment management system or component 
part thereof. 

2. Authority. The guidelines contained 
herein are provided pursuant to section 
212(2X0 of the Federal Water Pollution 
Control Act. as amended. 

3. Applicability. These interim guidelines, 
except as noted otherwise herein, shall be 
effective and apply to all facility plans pre¬ 
pared under Step 1 grants awarded after 
(Insert 60 days after publication). The 
guidelines shall be effective (insert 60 days 
after publication) for State or locally fi¬ 
nanced facility plans which form the basis 
for subsequent step 2 or 3 Federal grant as¬ 
sistance. 

4. Definitions. Definitions of terms used in 
these guidelines are as follows: 

a. Waste treatment management system. A 
system used to restore the integrity of the 
Nation’s waters. "Waste treatment manage¬ 
ment system” is used synonymously with 
"complete waste treatment system" as de¬ 
fined in § 35.905-3 of this subpart. 

b. Cost-effectiveness analysis. An analysis 
performed to determine which waste treat¬ 
ment management system or component 
part thereof will result in the minimum 
total resources costs over time to meet the 
Federal, State, or local requirements. 

c. Planning period. The period over which 
a waste treatment management system is 
evaluated for cost-effectiveness. The plan¬ 
ning period commences with the initial op¬ 
eration of the system. 
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d. Service life. The period of time during 
which a component of a waste treatment 
management system will be capable of per¬ 
forming a function. 

e. Useful life. The period of time during 
which a component of a waste treatment 
management system will be required to per¬ 
form a function which is necessary to the 
system’s operation. 

f. Disaggregation, The result of breaking 
down a sum total of population or economic 
activity for a State or other Jurisdiction (i.e„ 
designated 208 area or SMS A) into portions, 
each representing a smaller area or Jurisdic¬ 
tion. 

5. Identification, selection, and screening 
of alternatives.—tL Identification of alterna¬ 
tives. All feasible alternative waste manage¬ 
ment systems shall be Initially identified. 
These alternatives should include systems 
discharging to receiving waters, systems 
using land or subsurface disposal tech¬ 
niques, systems Including revenue generat¬ 
ing facilities, and systems employing the 
reuse of wastewater and recycling of pollut¬ 
ants. In identifying alternatives, the possi¬ 
bility of staged development of the system 
shall be considered. 

b. Screening of alternatives. The identi¬ 
fied alternatives shall be systematically 
screened to define those capable of meeting 
the applicable Federal, State and local crite¬ 
ria. 

c. Selection of alternatives. The identified 
alternatives shall be initially analyzed to de¬ 
termine which systems have cost-effective 
potential and which should be fully evaluat¬ 
ed according to the cost-effective analysis 
procedures established in these guidelines. 

d. Extent of effort The extent of effort 
and the level of sophistication used In the 
cost-effective analysis should reflect the size 
and importance of the project. 

6. Cost-effective analysis procedures.— a. 
Method of analysis. The resources costs 
shall be evaluated through the use of oppor¬ 
tunity costs. For those resources that can be 
expressed in monetary terms, the interest 
(discount) rate established in section 6e will 
be used. Monetary costs shall be calculated 
in terms of present worth values or equiv¬ 
alent annual values over the planning 
period as defined in section 6b. Nonmone¬ 
tary factors (e.g., social and environmental) 
shall be accounted for descriptively in the 
analysis In order to determine their signifi¬ 
cance and impact. Nonmonetary factors in¬ 
clude primary and secondary environmental 
effects, implementation capability, use and 
recovery of energy and scarce resources, re¬ 
cycling of nutrients, operability, perfor¬ 
mance reliability and flexibility. The most 
cost-effective alternative shall be the waste 
treatment management system determined 
from the analysis to have the lowest present 
worth and/or equivalent annual value with¬ 
out overriding nonmonetary costs and to re¬ 
alize at least identical minimum benefits In 
terms of applicable effluent limitations. 

b. Planning period. The planning period 
for the cost-effective analysis shall be 20 
years. 

c. Elements of costs. The cost to be consid¬ 
ered shall Include the total value of the re¬ 
sources attributable to the waste treatment 
management system or to one of its compo¬ 
nent parts. To determine these values, all 
monies necessary for capital construction 
costs and operation and maintenance costs 
shall be identified. 

<1) Capital construction costs used In a 
cost-effective analysis shall include all con¬ 
tractors’ costs of construction Including 
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overhead and profit; costs of land, reloca¬ 
tion, and right-of-way and easement acquisi¬ 
tion; costs of design engineering, field explo¬ 
ration and engineering services during con¬ 
struction; costs of administrative and legal 
services Including costs of bond sales; star¬ 
tup costs such as operator training; and in¬ 
terest during construction. Contingency 
allowances consistent with the level of pre¬ 
cision and detail of the cost estimates shall 
be included. 

(2) Annual costs for operation and mainte¬ 
nance (including routine replacement of 
equipment and equipment parts) shall be in¬ 
cluded In the cost-effective analysis. These 
costs shall be adequate to ensure effective 
and dependable operation during the plan¬ 
ning period for the system. Annual costs 
shall be divided between fixed annual costs 
and costs which would be dependent on the 
annual quantity of wastewater collected and 
treated. 

d. Prices. The various components of costs 
shall be calculated on the basis of market 
prices prevailing at the time of the cost-ef¬ 
fective analysis. Inflation of wages and 
prices shall not be considered In the analy¬ 
sis. The Implied assumption is that all prices 
Involved will tend to change over time by 
approximately the same percentage. Thus, 
the results of the cost-effective analysis will 
not be affected by changes in the general 
level of pries. 

e. Interest ( discount ) rate. The rate estab¬ 
lished annually by the Water Resources 
Council for evaluation of water resource 
projects shall be used. 

f. Interest during construction. (1) In 
cases where capital expenditures can be ex¬ 
pected to be fairly uniform during the con¬ 
struction period, interest during construc¬ 
tion may be calculated at lx ViPxC where: 

I=*the interest (discount rate in section 6e) 
P=the construction period in years 
C=the total capital expenditures 

(2) In cases where expenditures will not be 
uniform, or when the construction period 
will be greater than 4 years, Interest during 
construction shall be calculated on a year- 
by-year basis. 

g. Service life. (1) The service life of treat¬ 
ment works for a cost-effective analysis 
shall be as follows: 

Land—Permanent. 

Wastewater conveyance structures (includes 
collection systems, outfall pipes, intercep¬ 
tors, force mains, tunnels, etc.)—50 years. 
Other structures (includes plant buildings, 
concrete process tankage, basins, lift sta¬ 
tions structures, etc.)—30-50 years. 

Process equipment—15-20 years. 

Auxiliary equipment—10-15 years. 

(2) Other service life periods will be ac¬ 
ceptable when sufficient justification can be 
provided. Where a system or a component is 
for Interim service and the anticipated 
useful life is less than the service life, the 
useful life shall be substituted for the ser¬ 
vice life of the facility in the analysis. 

h. Salvage value. (I) Land lor treatment 
w T orks, including land used as part of the 
treatment process or for ultimate disposal 
of residues, shall be assumed to have a sal¬ 
vage value at the end of the planning period 
equal to its prevailing market value at the 
time of the analysis. Right-of-way ease¬ 
ments shall be considered to have a salvage 
value not greater than the prevailing 
market value at the time of the analysis. 

(2) Structures will be assumed to have a 
salvage value If there Is a use for such struc¬ 
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tures at the end of the planning period. In 
this case, salvage value shall be estimated 
using straightline depreciation during the 
service life of the treatment works. 

(3) For phased additions of process equip¬ 
ment and auxiliary equipment, salvage 
value at the end of the planning period may 
be estimated under the same conditions and 
on the same basis as described above for 
structures. 

(4) When the anticipated useful life of a 
facility is less than 20 years (for analysis of 
interim facilities), salvage value can be 
claimed for equipment where it can be clear¬ 
ly demonstrated that a specific market or 
reuse opportunity will exist. 

7. Innovative and alternative wastewater 
treatment processes and techniques. Begin¬ 
ning October 1, 1978, publicly owned treat¬ 
ment works using processes and techniques 
meeting the criteria of Appendix E to this 
subpart may be grant eligible if the cost-ef¬ 
fective analysis demonstrates that the total 
present worth cost of such works does not 
exceed the present worth of what would 
otherwise be the most cost-effective pollu¬ 
tion control alternative by more than 15 
percent. This percentage increase shall 
apply to the total present worth cost of the 
proposed waste treatment system where 
more than 50 percent of its cost Involves in¬ 
novative or alternative technologies. Should 
innovative or alternative components com¬ 
prise 50 percent or less of the waste treat¬ 
ment system costs, the percentage increase 
shall apply only to the innovative and alter¬ 
native unit processes and operations (and 
other differing portions) of the project as 
compared with corresponding portions of 
the least costly non-innovative alternative. 
The above provisions exclude Individual sys¬ 
tems pursuant to 5 35.918. The Regional Ad¬ 
ministrator may allow a grantee to apply 
the 15 percent preference authorized by this 
section to facility plans prepared under Step 
1 grants made prior to October 1. 1978. 

8. Cost-effective staging and sizing of 
treatment works.—a. Population projections. 
(1) The population forecasts presented in 
individual facility plans shall, except as 
noted herein, be based upon disaggregation 
of State projections of population. These 
State projections shall be those developed 
in 1977, or subsequently, by the Bureau of 
Economic Analysis (BEA), Department of 
Commerce, unless, as oi (insert the date 
these guidelines become effective), the State 
has already prepared projections. These 
State projections may be used instead of the 
BEA projections if the year 2000 State pop¬ 
ulation does not exceed that of the BEA 
projection by more than 5 percent. Should 
the departure exceed this amount, the 
State-prepared projection must either be re¬ 
vised and subsequently approved by the Re¬ 
gional Administrator or be justified on the 
basis of historical and current trends 
(energy and Industrial development, mili¬ 
tary base openings, etc.) not taken Into ac¬ 
count in the BEA projections. The request 
for departure from the BEA projections, to¬ 
gether with the justification, must be sub¬ 
mitted for approval to the Administrator. 
At or before that time, the State shall issue 
a public notice of the request. Prior to the 
Administrator’s approval of the State-pre¬ 
pared projection, the Regional Administra¬ 
tor shall solicit public comments and hold a 
public hearing if important issues are raised 
or if serious questions arise concerning the 
validity of the State projections. 

(2) Each-State, working with designated 
208 planning agencies and other regional 
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planning agencies In nondesignated areas of 
the State, shall disaggregate the State pop¬ 
ulation projection among its designated 208 
areas, other Standard metropolitan stratisti- 
cal areas (SMSA’s) not Included in the 208 
area, or other appropriate urban units, and 
Its remaining counties or other appropriate 
Jurisdictions. When disaggregating the 
State population total, the State shall take 
Into account the projected population and 
economic activities identified In facility 
plans, areawide 208 plans and municipal 
master plans. The sum of the disaggregated 
projections shall not exceed the State pro¬ 
jection. Where a designated 208 area has. as 
of (Insert the date these guidelines become 
effective), already prepared a population 
projection, it may be used if the year 2000 
population does not exceed that of the dis¬ 
aggregated projection by more than 10 per¬ 
cent Should the departure exceed this 
allowance, the 208 area-prepared projection 
shall be revised and submitted for approval 
to the State and the Regional Administra¬ 
tor. 

(3) The State projection totals and the 
disaggregations will be submitted as an 
output of the statewide water quality man¬ 
agement process. The submission shall in¬ 
clude a list of designated 208 areas, all 
SMSA’s and counties or other units outside 
the 208 areas. For each unit the disaggre¬ 
gated population shall be shown for the 
years 1980, 1990, 2000. The State projection 
totals and the disaggregations will be re¬ 
viewed by the Regional Administrator for 
approval prior to October 1, 1979. 

(4) Upon approval of the State projection 
totals and disaggregations, they shall be 
used thereafter for areawide water quality 
management planning as well as for facility 
planning and the "needs" surveys. Within 
areawide 208 planning areas, the designated 
agencies, in consultation with the States, 
shall disaggregate the 208 area projections 
among the SMSA and non-SMSA areas and 
then disaggregate these SMSA and non- 
SMSA projections among the facility plan¬ 
ning areas and the remaining areas. For 
those SMSA’s not Included within designat¬ 
ed 208 planning areas, each State, with as¬ 
sistance from appropriate regional planning 
agencies, shall disaggregate the SMSA pro¬ 
jection among the facility planning areas 
and the remaining areas within the SMSA. 
The State shall check the facility planning 
area forecasts to ensure their reasonable¬ 
ness and consistency with the SMSA projec¬ 
tions. 

(5) For non-SMSA facility planning areas 
not included in designated areawide 208 
areas, the State may disaggregate popula¬ 
tion projections for non-SMSA countries 
among facility planning areas and remain¬ 
ing areas. Otherwise, the grantee is to fore¬ 
cast future population growth for the facili¬ 
ty planning area by linear extrapolation of 
the recent past (1960 to present) population 
trends for the planning area, use of correla¬ 
tions of planning area growth with popula¬ 
tion growth for the township, county or 
other larger parent area population, or an¬ 
other appropriate method. A population 
forecast may be raised above that Indicated 
by the extension of past trends where likely 
impacts of significant new energy develop¬ 
ments, large new industries. Federal instal¬ 
lations. or institutions would justify such 
departures, and such Justification is docu¬ 
mented in the facility plan. In such cases, 
population forecasts should be based on es¬ 
timates of new employment to be generated. 
The State shall check Individual population 
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forecasts to ensure consistency with overall 
projections for non-SMSA counties and jus¬ 
tification for any departures from past 
trends. 

(6) Facility plans prepared under step 1 
grants awarded later than 6 months after 
Agency approval of the State disaggrega¬ 
tions shall follow population forecasts devel¬ 
oped in accordance with these guidelines. 

b. Wastewater flow estimates. (1) In deter¬ 
mining total average daily .flow for the 
design of treatment works, the flows to be 
considered Include the average dally base 
flows expected from residential sources, 
commercial sources, institutional sources, 
and industries to be served by the works 
plus allowances for future industries and 
nonexccssive infiltration/inflow. The 
amount of nonexcessive Infiltration/Inflow, 
not Included in the base flow estimates pre¬ 
sented herein, is to be determined in accor¬ 
dance with the appropriate Agency guid¬ 
ance for sewer system evaluation or Agency 
policy on treatment and control of com¬ 
bined sewer overflows (PRM 75-34). 

(2) The estimation of existing and future 
average daily base flows (ADBF), exclusive 
of flow reduction from combined residential, 
commercial and institutional sources, shall 
be based upon one of the following meth¬ 
ods: 

(a) Preferred method. Existing ADBF 
would be estimated based upon a fully docu¬ 
mented analysis of water use records adjust¬ 
ed for consumption and losses or on records 
of wastewater flows for extended dry peri¬ 
ods less estimated dry weather infiltration. 
Future flows for the treatment works design 
should be estimated by determining the ex¬ 
isting per capita flows based on existing 
sewered resident population and multiply¬ 
ing this figure by the future projected popu¬ 
lation to be served. Seasonal population can 
be converted to equivalent full-time resi¬ 
dents using the following multipliers: 

Day-use visitor (0.1-0.2). 

Seasonal visitor (0.5-0.8). 

The preferred method shall be used wherev¬ 
er water supply records or wastewater flow 
data exist. Allowances for future increases 
of per capita flow over time will not be ap¬ 
proved. 

(b) Optional method Where water supply 
and wastewater flow data are lacking, exist¬ 
ing and future ADBF shall be estimated by 
multiplying a gallon per capita per day 
(gpcd) allowance not exceeding those in the 
following table, except as noted below, by 
the estimated total of the existing and 
future resident populations to be served. 
The tabulated ADBF allowances, based 
upon several studies of municipal water use, 
include estimates for commercial and insti¬ 
tutional sources as well as residential 
sources. The Regional Administrator may 
approve exceptions to the tabulated 
allowances where large (more than 25 per¬ 
cent of total estimated ADBF) commercial 
and institutional flows are documented. 


Description O&llons per 

capita per day 


Non-SMSA cities and towns with projected 

total 10-yr populations of 5.000 or less_ 60-70 

Other cities and towns......... 65-80 


c. Flow reduction. The cost-effective anal¬ 
ysis for each facility planning area shall in¬ 
clude an evaluation of the costs, cost-sav¬ 
ings. and effects of flow reduction measures 
unless the existing ADBF from the area is 


less than 70 gpcd, or the current population 
of the applicant municipality is under 
10,000, or the area is exempted by the Re¬ 
gional Administrator for having an effective 
existing flow reduction program. Flow re- 
ductlon measures include public education, 
pricing and regulatory approaches or a com¬ 
bination of these. In preparing the facility 
plan and cost-effective analysis included 
therein the grantee shall, as a minimum: 

(1) Estimate the flow reductions imple- 
mentable and cost-effective when the treat¬ 
ment works become operational and 10 and 
20 years hence. The measures to be evaluat¬ 
ed shall include a public information pro¬ 
gram: pricing and regulatory approaches: in¬ 
stallation of water meters, and retrofit of 
toilet dams and low-flow showerheads for 
existing homes and other habitations: and 
specific changes in local ordinances, build¬ 
ing codes or plumbing codes requiring in¬ 
stallations of water saving devices such as 
water meters; water conserving toilets, 
showerheads, lavatory faucets, and appli¬ 
ances in new homes, motels, hotels, institu¬ 
tions, and other establishments. 

(2) Estimate the costs of the proposed 
flow reduction measures over the 20-year 
planning period, including costs of public in¬ 
formation, administration, retrofit of exist¬ 
ing buildings and the incremental costs, if 
any, of installing water conserving devices 
in new homes and establishments. 

(3) Estimate the energy reductions: total 
cost savings for wastewater treatment, 
water supply, and energy use; and the net 
cost savings (total savings minus total costs) 
attributable to the proposed flow reduction 
measures over the planning period. The esti¬ 
mated cost savings shall reflect reduced 
sizes of proposed wastewater treatment 
works plus reduced costs of future water 
supply facility expansions. 

(4) Develop and provide for implementing 
a recommended flow reduction program. 
This shall include a public information pro¬ 
gram highlighting effective flow reduction 
measures, their costs, and the savings of 
water and costs for a typical household and 
for the community. In addition, the recom¬ 
mended program shall comprise those flow 
reduction measures which are cost-effective, 
are supported by the public and are within 
the Implementation authority of the gran¬ 
tee or another entity willing to cooperate 
with the grantee. 

(5) Take into account in the design of the 
treatment works the flow reduction estimat¬ 
ed for the recommended program. 

d. Industrial flows. (1) The total design 
flow capacity of the treatment works may 
include allowances for industrial flows. The 
allowances may Include capacity needed for 
industrial flows presently served by the ex¬ 
isting treatment works. However, such flows 
shall be carefully reviewed and means of re¬ 
ducing them shall be considered. Capacity 
needs for existing flows from significant in¬ 
dustrial users and for future flows from all 
industries Intending to increase their flows 
or relocate in the area must be documented 
by letters of intent to the grantee. Require¬ 
ments for letters of Intent from significant 
industrial dischargers are set forth in 
$ 35.925-12 (industrial cost recovery). 

(2) There are many uncertainties in fore¬ 
casting future industrial flows, but there is 
a need to allow for some unforeseeable 
future industrial growth. Thus, the cost-ef¬ 
fective (grant eligible) design capacity and 
flow of the treatment works may include in 
addition to the existing industrial flows and 
future industrial flows which are document 
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ed by letters of intent, a nominal flow 
allowance for future nonidentifiable Indus¬ 
tries or for unforeseeable industrial expan¬ 
sions, provided that 208 plans, land-use 
plans and zoning provide for such industrial 
growth. This additional allowance for 
future unforeseen industrial flow shall not 
exceed 5 percent (or 10 percent for towns 
with less than 10,000 population) of the 
total design flow of the treatment works ex¬ 
clusive of the allowance or 25 percent of the 
total industrial flow (existing plus docu¬ 
mented future), whichever is greater. 

e. Staging of treatment plants. (1) The ca¬ 
pacity of treatment plants (Le., new plants, 
upgraded plants, or expanded plants) to be 
funded under the construction grants pro¬ 
gram shall not exceed that necessary for 
wastewater flow’s projected during an initial 
staging period determined pursuant to one 
of the following methods: 

(a) First method. At least three alternative 
staging periods (10 years, 15 years, and 20 
years) shall be analyzed and the least costly 
(i.e., total present worth or average annual 
cost) staging period should be selected. 

(b) Second method. The staging period 
shall not exceed the period which is appro¬ 
priate according to the following table. 

Staging Periods for Treatment Plants 


Maximum initial 

Flow growth factors (20 yr) 1 staging period 


Qos 

Qo> 

1MGD 

1MOD 

(yr) 

(yr) 


Less that 1.3.. T 

1.3 to 1.8. 

— 

20 

20 

20 

15 

Greater than 1.8...._ 


10 

10 




’Ratio of wastewater flow expected at end of 
twenty (20) yr. planning period to initial flow when 
plant la expected to become operational (Q20/Qo). 

(2) A municipality may stage the construc¬ 
tion of a treatment plant for a shorter 
period than the maximum allowed under 
this policy. A shorter staging period might 
be based upon environmental factors (sec¬ 
ondary impacts, compliance with other envi¬ 
ronmental laws pursuant to § 35.925-14, 
energy conservation, water supply), an ob¬ 
jective concerning planned modular con¬ 
struction, the utilization of temporary treat¬ 
ment plants, or attainment of consistency 
with locally adopted plans including com¬ 
prehensive and capital improvement plans. 
However, in no case should the staging 
period be less than 10 years, because of asso¬ 
ciated cost penalties and the time necessary 
to plan, apply for and receive funding, and 
construct later stages. 

(3) The design parameters for the pro¬ 
posed treatment plant shall be presented in 
the facility plan. Whenever the size or capa¬ 
cities of proposed treatment plant compo¬ 
nents would exceed the minimum reliability 
requirements suggested in the EPA techni- 

"Design Criteria for Mechani¬ 
cal. Electric, and Fluid System and Compo¬ 
nent Reliability,’* a complete justification, 
including supporting data, shall be provided 
to the Regional Administrator for his ap¬ 
proval. 

f. Staging of interceptors. Since the loca¬ 
tion and length of Interceptors will influ¬ 
ence growth, interceptor routes and staging 
shall be planned carefully: 
snail be consistent with approved 208 plans, 
growth management plans and other envi¬ 
ronmental laws pursuant to § 35.925-14; and 


shall be consistent with Executive Orders 
for floodplains and wetlands. 

(1) An interceptor may be provided in the 
initial stage to phase out or eliminate exist¬ 
ing point source discharges and to accom¬ 
modate flows from existing habitations. 
Unless necessary to meet those objectives, 
interceptors should not be extended into en¬ 
vironmentally sensitive areas, prime agricul¬ 
tural lands and other undeveloped areas 
(density less than one household per two 
acres). Where extension of an interceptor 
through such areas would be necessary to 
Interconnect two or more communities, the 
grantee shall reassess the need for the Inter¬ 
ceptor through further consideration of al¬ 
ternative wastewater treatment systems, 
analyze primary and secondary environmen¬ 
tal impacts of the Interceptor, and provide 
for appropriate mitigating measures such as 
re-routing the pipe to minimize adverse im¬ 
pacts or restricting connections to the pipe. 
Conditions to ensure Implementation of the 
mitigating measures shall be included in 
NPDES permits when new permits are 
issued to the affected treatment facilities in 
those cases where the measures are required 
to protect the treatment facilities against 
overloading. 

(2) Interceptor pipe sizes (diameters for 
circular pipes) allowable for construction 
grant funding shall be based upon a staging 
period of 20 years, unless the grantee can 
demonstrate that a longer staging period 
not to exceed 40 years would be consistent 
with projected land use patterns in Water 
Quality Management Plans or plans devel¬ 
oped for compliance with other laws in ac¬ 
cordance with §35.925-14. where such plans 
have been approved, and would reduce over¬ 
all (primary plus secondary) environmental 
impacts based on the evaluation of factors 
such as the following: 

(a) Primary impacts. 

(i) Short-term disruption of traffic, busi¬ 
ness and other daily activities. 

(ii) Destruction of flora and fauna, noise, 
erosion and sedimentation. 

(b) Secondary impacts. 

(i) Pressure to rezone or otherwise facili¬ 
tate unplanned development. 

(ii) Pressure to accelerate growth for 
quicker recovery of the non-Federal share 
of the interceptor investments. 

(Hi) Effects on air quality and environ¬ 
mentally sensitive areas by cultural 
changes. 

(3) The estimation of peak flows In inter¬ 
ceptors shall be based upon the following 
considerations: 

(a) Daily and seasonal variations of pipe 
flows, the timing of flows from the various 
parts of the tributary area and pipe storage 
effects. 

(b) The feasibility of off-pipe storage to 
reduce peak flows. 

(c) The use of an appropriate peak flow 
factor that decreases as the average daily 
flow to be conveyed increases. 

9. State guidelines. In the event a State 
has developed or chooses to develop compre¬ 
hensive guidelines on cost-effective sizing 
and staging of treatment works, the Region¬ 
al Administrator may approve all or por¬ 
tions of the State guidance for application 
to Step 1 facility plans. Approved State 
guidance may be used in lieu of correspond¬ 
ing portions of these guidelines, subject to 
the following conditions: 

a. The State guidance must be at least as 
stringent as the provisions of these guide¬ 
lines. 

b. The State must have held at least one 
public hearing upon proposed State guid¬ 


ance, pursuant to regulations in Part 105 of 
this chapter prior to submitting the guid¬ 
ance for Agency approval. 

10. Additional capacity beyond the cost-ef¬ 
fective capacity. Treatment works projects 
which propose to Include additional capac¬ 
ity beyond the cost-effective capacity deter¬ 
mined in accordance with these guidelines 
may receive Federal grant assistance if the 
following requirements are met: 

a. The facility plan shall determine the 
most cost-effective project and its associated 
capacity in accordance with these guide¬ 
lines. The facility plan shall also determine 
the actual characteristics of the project to 
be built and its total capacity. 

b. Only a portion of the cost of the entire 
proposed project including the additional 
capacity shall be deemed eligible for Federal 
funding. The portion of the cost of con¬ 
struction which shall be deemed eligible for 
Federal funding under Sections 203(a) and 
202(a) of the Act shall be equivalent to the 
estimated construction costs of the most 
cost-effective project. For the eligibility de¬ 
termination, the costs of construction of the 
actual project and the most cost-effective 
project must be estimated on a consistent 
basis. Up-to-date Agency cost curves or 
other cost estimating guidance shall be used 
to determine the cost ratios between cost-ef¬ 
fective project components and those of the 
actual project. These cost ratios shall be 
multiplied by the Step 2 costs and Step 3 
contract costs of actual project components 
to determine the eligible Step 2 and Step 3 
costs. 

c. The entire proposed project to be built 
shall be assessed and determinations must 
be made that It is in compliance with the 
National Environmental Policy Act and all 
other applicable laws, regulations and guid¬ 
ance. Particular attention should be given 
to assessing the potential secondary envi¬ 
ronmental effects of the project and to en¬ 
suring that air quality standards will not be 
contravened. The discharge of the entire 
project must not cause violations of water 
quality standards. 

d. The plans, specifications, and estimates 
for the entire proposed project shall be ap¬ 
proved by the Regional Administrator pur¬ 
suant to Section 203(a) of the Act, notwith¬ 
standing that EPA will be funding only a 
portion of the designed capacity of the pro¬ 
posed project. 

e. The grantee shall provide satisfactory 
assurances to the Agency that the funds for 
the costs of construction associated with the 
additional capacity beyond the capacity of 
the cost-effective treatment works as deter¬ 
mined by EPA (the ineligible portion of the 
project) as well as the local share of the 
grant eligible portion of the cost of con¬ 
struction of the project, will be available. 

f. Appropriate grant conditions or releases 
shall be executed by the grantee providing 
that the Federal Government is protected 
from any further claim by the grantee, the 
State, or any other party for any of the 
costs of construction associated with the ad¬ 
ditional capacity. 

g. Industrial cost recovery shall be based 
upon the portion of the Federal grant allo¬ 
cable to the treatment of industrial wastes. 

h. The grantee must Implement a user 
charge system which is applicable to the 
entire service area of the grantee including 
the additional capacity of the proposed pro¬ 
ject. 

27. By amending Appendix C-2 to Subpart 
E by adding the following new clause 17: 
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17. Buy American 

In accordance with the Buy American pro¬ 
vision in Public Law 95-217 (section 215 of 
the Federal Water Pollution Control Act. as 
amended), and implementing EPA regula¬ 
tions and guidelines, the Contractor agrees 
that preference will be given to domestic 
construction material by the Contractor, 
subcontractors, materialmen, knd suppliers 
In the performance of this contract. 

(Secs. 9. 10. 12. 14. 15. 16. 17. 18. 20. 21, 22. 
23. 24, 27. 31. 32. 34, 36. 38. 39, 40. 41. and 75 
of the Clean Water Act, Public Law 95-217.) 

CFR Doc. 78-11024 Filed 4-24-78; 8:45 am) 
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PART 35—STATE AND LOCAL 
ASSISTANCE 

Subpart F—State Management 
Assistance Grants 

AGENCY: Environmental Protection 
Agency. 

ACTION: Interim/final rule. 

SUMMARY: This interim regulation 
implements section 205(g) of the Fed¬ 
eral Water Pollution Control Act, as 
amended by the Clean Water Act of 
1977 (the “Act”). These regulations 
make funds available to States to 
manage the construction grant pro¬ 
gram. and, as needed, to hire qualified 
staff and provide training necessary to 
effectively carry out delegated func¬ 
tions. These regulations supplement 
the EPA general grant regulations in 
Part 30 and other requirements set 
forth in Part 35 of this chapter. 

DATES: Effective date: April 25, 1978. 
Comments may be made on or before 
June 30. 1978. Public hearings for pur¬ 
poses of receiving comments will be 
held in June and July 1978. Notice of 
these meetings will be published in the 
Federal Register. 

ADDRESSES: Comments (in tripli¬ 
cate, if possible) should be sent to: Mr. 
Alexander J. Greene, Director, Grants 
Administration Division, Attention; 
PM-216-P Interim SMAG, Environ¬ 
mental Protection Agency, 401 M 
Street SW.. Washington, D.C. 20460. 
Comments may be inspected at: Public 
Information Reference Unit, EPA 
Headquarters, Room 2922 Waterside 
Mall, 401 M Street SW., Washington, 
D.C. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Albert Pelmoter. Construction 
Operations Branch (WH-547), Envi¬ 
ronmental Protection Agency, 401 M 
Street SW.. Washington, D.C, 20460, 
telephone 202-426-8902. 

SUPPLEMENTARY INFORMATION: 
In January 1978, a task force and work 
groups comprised of EPA Headquar¬ 
ters and Regional representatives were 
organized to formulate regulations 
and guidelines for the implementation 
of the requirements to the Clean 
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Water Act of 1977. Four drafts of 
these regulations have been circulated 
extensively for comment by State, re¬ 
gional and local officials as well as by 
.the public and interested organiza¬ 
tions. Numerous meetings were con¬ 
ducted to solicit public input. These 
included four days of open meetings in 
Washington, D.C., six briefings for 
State and local officials held at EPA 
regional offices, and meetings with 
representatives of the Association of 
State and Interstate Water Pollution 
Control Administrators (ASIWPCA), 
the Association of Metropolitan Sew¬ 
erage Agencies (AMSA), Water Pollu¬ 
tion Control Federation (WPCF) and 
various EPA advisory groups. Repre¬ 
sentatives of Federal agencies were 
consulted informally. Important ques¬ 
tions and issues raised in these meet¬ 
ings are discussed in later paragraphs 
of this preamble. 

General 

The purpose of these regulations is 
to implement section 205(g) of the Act 
and thus make funds available to 
States to manage the construction 
grant program, and, as needed, to hire 
qualified staff and provide training 
necessary to effectively carry out dele¬ 
gated functions. 

Section 205(g)(1) of the Act autho¬ 
rizes the Administrator to reserve each 
fiscal year a sum not to exceed 2 per¬ 
cent of the allotment made to each 
State for construction grants. Sums so 
reserved shall be available for making 
grants to States under section 
205(g)(2) to cover the reasonable costs 
of administering any aspects of the 
construction grants program which 
the Administrator delegates to a State. 
Section 205(g)(2) also provides that 
these funds may also be used to in¬ 
crease the amount made available to 
the States for administering an ap¬ 
proved program under sections 402, 
404, or 208(b)(4), and managing waste 
treatment construction grants for 
small communities. Reserved funds 
that are not used for making State 
management assistance grants by the 
end of the two year allotment period 
will be added to the construction grant 
amounts last allotted to a State and 
shall be immediately available for 
awarding grants for the construction 
of wastewater treatment projects. 

The delegation agreement is to be 
the mechanism for implementation of 
the construction management assis¬ 
tance grant program and shall address 
both the functions to be delegated and 
the State's capability to conduct those 
functions. 

These regulations also provide that 
State programs funded under § 35.913 
prior to the effective date of these reg¬ 
ulations may continue to be funded 
under that regulation until one year 
after that date, or until a construction 
management assistance grant is 


awarded to a State, whichever occurs 
first. 

Issues 

In drafting these regulations, sub¬ 
stantive issues arose in connection 
with: (1) interfacing a State's con¬ 
struction management assistance 
grants with its sections 402, 404 and 
208(b)(4) programs; (2) maintaining 
continuity in a State construction 
grant program in the face of uncertain 
timing of Federal appropriations: and 
(3) satisfying public participation re¬ 
quirements for delegation of the con¬ 
struction grants program. A discussion 
of these topics and issues follows. 

1. INTERFACING OF PROGRAMS 

Discussions of the interface between 
State management assistance grants 
and the administration of its section 
208(b)(4). 402 and 404 programs cen¬ 
tered around three concerns. First, the 
need for a separate grant for manag 
ing the State's construction grants 
program; second, the timing of the re¬ 
lease of 205(g) funds for administering 
sections 402, 404 and 208(b)(4) pro¬ 
grams; and third, the need to maintain 
current levels of a State’s financial 
support for existing water pollution 
control programs. 

a. Separate Grants. The thrust of 
this new legislative amendment is to 
decentralize the management of the 
construction grants program, i.e., to 
shift the management from the Feder¬ 
al Government to the State govern¬ 
ment. Since the Federal Government 
has been performing this management 
function since the program's inception 
in 1956, this shift represents a major 
operational change. A whole new body 
of policy issuances will be required to 
insure that, in carrying out the provi¬ 
sions of section 205(g), the national 
characteristics of this program will be 
maintained, high standards of conduct 
will not be compromised and, in the 
long run. applicants and grantees will 
benefit by the removal of one layer of 
government from the grant approval 
process. 

Construction management assis¬ 
tance funds will be awarded under a 
separate grant to insure that this im¬ 
portant shift can be carried out with¬ 
out being encumbered by policies and 
procedures of other grant programs. 

Section 205(g) funds for use in ad¬ 
ministering sections 208(b)(4), 402 and 
404 programs are to be awarded in 
conjunction with sections 106 and 208 
State grants. Amendment of these 
grants will facilitate use of section 
205(g) funds since the basic mecha¬ 
nism for providing support for permit 
and planning activities, together with 
regulations governing their conduct, 
already exist in the sections 106 and 
208 grant programs. 

b. Timing. The legislative history of 
section 205(g) clearly establishes that 
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the State’s management of the con¬ 
struction grants program is the 
number one priority for the use of sec¬ 
tion 205(g)(2) funds. Funds in excess 
of those required to properly manage 
the construction grant program are to 
be made available for administering 
sections 208(b)(4), 402 and 404 activi¬ 
ties as necessary. Accordingly, these 
regulations provide that the award of 
the construction management assis¬ 
tance grant is a first order of priority 
and that funds in support of a sub¬ 
stantial delegation would have to be 
made available through that grant 
prior to increasing section 106 or 208 
grants with section 205(g) funds. 
Therefore, before section 205(g) 
monies will be made available for sec¬ 
tion 106 or 208 Grant Program pur¬ 
poses, the level of funding required for 
proper management of a State’s con¬ 
struction grants program must be de¬ 
termined. 

However, it is important to recognize 
that, upon receipt of section 205(g) 
grant funds, most States will be in a 
position to release section 106 grant 
funds which were being used to sup¬ 
port construction grant management 
activities. Since such funds would be 
immediately available to support addi¬ 
tional activities customarily funded 
under the section 106 grant (e.g., per¬ 
mitting, planning, etc.), plans for using 
such funds should be incorporated in 
the delegation agreement. 

States are expected to begin negoti¬ 
ating delegation agreements with EPA 
regional officials as soon as possible so 
that the award of construction man¬ 
agement assistance grants can be ex¬ 
pedited. 

c. State level of support Funds pro¬ 
vided to a State under section 205(g) 
must not be used to reduce the level of 
Federal or State expenditures on 
water pollution control programs; 
rather, these funds will be used to sup¬ 
plement (not supplant) State funding. 
To do otherwise would be contrary to 
Congressional intent. 

2. CONTINUITY 

In order to assure continuity in 
State programs from one fiscal year to 
the next, funds obligated under con¬ 
struction management assistance 
grants shall be available for expendi¬ 
ture for a period of 5 years. The grant 
niay be amended annually as subse¬ 
quent allotments are appropriated by 
Congress. It is believed that, States 
will have sufficient funding stability 
to hire, train and maintain qualified 
staff under this provision regardless of 
the timing or amounts of future Con¬ 
gressional appropriations. 

The award of a construction man¬ 
agement assistance grant after the ex¬ 
ecution of a delegation agreement be¬ 
tween the State and EPA constitutes 
the State’s obligation of the funds 
under the management assistance 


grant for purposes of the require¬ 
ments of 205(g)(1). 

3. PUBLIC PARTICIPATION 

Section 35.1033 of these regulations 
provides for public participation 
during the development, review, and 
approval of a new delegation agree¬ 
ment or modification of an existing 
agreement and requires a public hear¬ 
ing to be conducted on a draft delega¬ 
tion agreement whenever the Regional 
Administrator determines that there is 
significant public interest in such a 
hearing. States already operating 
under delegation agreements under 
§ 35.913 must conduct a public hearing 
or public meeting on the first applica¬ 
tion for a construction management 
assistance grant. In addition, these 
regulations provide that any interest¬ 
ed citizen adversely affected by a 
State decision or omission under a del¬ 
egation agreement may appeal to the 
Regional Administrator for review of 
the State’s determination. 

Related Regulations 

In this same issue of the Federal 
Register. EPA is publishing interim/ 
final amendments to Subpart E of 
Part 35, governing award of grants for 
construction of wastewater treatment 
projects. Also in this issue are pro¬ 
posed regulations affecting Subpart E. 
The reader’s attention is directed to 
these related regulatory changes re¬ 
sulting from the Clean Water Act of 
1977. 

Other changes pertaining to State 
water pollution control programs are 
required in Subpart B of Part 35 
(§35.551 et seq.). The March 3, 1978 
draft of these construction grant regu¬ 
lations included (as an addendum to 
section 3) a draft of these proposed 
changes which we will be happy to 
furnish on request to Mr. Albert Pel- 
moter (address above). These changes 
to the section 106 program regulations 
will be made in the future. To the 
extent that existing section 106 regu¬ 
lations are contradictory to these in¬ 
terim construction grant regulations, 
the interim construction grant regula¬ 
tions will be controlling. 

Note.—T he Environmental Protection 
Agency has determined that this document 
does not contain a major proposal requiring 
preparation of an Economic Impact Analy¬ 
sis Statement under Executive Order 11821 
and OMB Circular A-107. 

Dated: April 18, 1978. 

Douglas M. Costle, 

Administrator. 

1. 40 CFR Part 35 is amended by de¬ 
leting § 35.913 from Subpart E. 

2. 40 CFR Part 35 is amended by 
adding a new Subpart F to read as fol¬ 
lows: 


Subpart F—State Management Assistance 
Grants 

Sec. 

35.1000 Purpose and scope. 

35.1005 Policy. 

35.1010 Application for grant. 

35.1015 Eligibility for funding. 

35.1016 Limitations on award. 

35.1020 Grant amount and award. 

35.1025 Payment. 

35.1030 Delegation agreement. 

35.1030- 1 Scope of delegation agreement. 

35.1030- 2 Certification procedures. 

35.1030- 3 Limitation upon delegation. 

35.1030- 4 Terms of delegation agreement. 

35.1030- 5 Implementation of the delega¬ 
tion agreement. 

35.1030- 6 State assurance. 

35.1030- 7 Determination of competency. 

35.1030- 8 Amendments. 

35.1030- 9 Right of review; appeal. 

35.1033 Public participation. 

35.1035 Adherence to budget estimates. 
35.1040 Program evaluation and reporting. 
35.1045 Reduction of grant amount; sus¬ 
pension or termination of grants. 

35.1050 Disputes. 

Authorty: Sec. 26 of the Clean Water 
Act, Public Law 95-217. 

§ 35.1000 Purpose and scope. 

These regulations establish policies 
and procedures for grants under sec¬ 
tion 205(g) of the Federal Water Pol¬ 
lution Control Act, as amended by the 
Clean Water Act of 1977 (the Act). 
That section authorizes the Adminis¬ 
trator to reserve each fiscal year a sum 
not to exceed 2 percent of the allot¬ 
ment made to each State under sec¬ 
tion 205 of the Act, or $400,000, which¬ 
ever is greater, for the purpose of 
making State management assistance 
grants. These regulations supplement 
the EPA general grant regulations in 
Part 30 and other requirements set 
forth in Part 35 of this Chapter. 

(a) Financial assistance to States for 
reasonable costs of administering any 
elements of the construction grants 
program under sections 201, 203, 204 
and 212 of the Act and managing 
waste treatment construction grants 
for small communities will be provided 
through the award of construction 
management assistance grants. 

(b) Financial assistance to States 
under section 205(g) of the Act for ad¬ 
ministration of the permit program 
under section 402 and 404 of the Act 
and the Statewide waste treatment 
management planning program under 
section 208(b)(4) may be provided to 
the States in conjunction with the sec¬ 
tion 106 or section 208 grants and will 
be administered under the regulations 
governing those programs. Regional 
Administrators will coordinate the 
funding of construction management 
assistance grants with section 106 
State program grants and section 208 
statewide water quality management 
grants consistent with requirements of 
paragraph (c) of this section. 

(c) Financial assistance will be grant¬ 
ed under this subpart for the adminis- 
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tration of sections 402, 404, and 
208(b)(4) programs only after a con¬ 
struction management assistance 
grant has been awarded to provide for 
the management of a substantial por¬ 
tion of the construction grants pro¬ 
gram as determined by the Regional 
Administrator. The amount of funds 
that will be made available under a 
section 205(g)(2) grant for these pro¬ 
grams will be limited to those funds 
remaining in the reserved portion of 
each State's allotment after the Re¬ 
gional Administrator's determination 
of the amount of grant funds reason¬ 
ably necessary to provide for the man¬ 
agement of the ultimate delegation of 
the contruction grants program under 
this subpart. 

§35.1005 Policy. 

It is EPA policy to decentralize man¬ 
agement of the wastewater treatment 
construction grant program to the 
maximum extent possible consistent 
with carrying out environmental ob¬ 
jectives of the Act and prudent fiscal 
management. This is to be accom¬ 
plished through a formal delegation 
agreement between the State and the 
Regional Administrator specifying 
those functions which the State will 
perform and certify to EPA, thereby 
preventing Federal-State duplication 
in the management of the construc¬ 
tion grants program and increasing op¬ 
erating efficiency. Through the sec¬ 
tion 205(g)(1) construction manage¬ 
ment assistance grant. States can be 
compensated for the reasonable cost 
of performing the functions specified 
in the delegation agreement. 

§ 35.1010 Application for grant. 

Application for a grant shall be 
made on EPA Form 5700-31, Applica¬ 
tion for Federal Assistance (Short 
Form). Part III, Program Narrative 
Statement, will reference the delega¬ 
tion agreement. 

§ 35.1015 Eligibility for funding. 

(a) A State may apply for Federal fi¬ 
nancial assistance to cover the allowa¬ 
ble costs of administering or preparing 
to administer functions which are nec¬ 
essary to manage the construction 
grant program and which are identi¬ 
fied in a accompanying delegation 
agreement. An application may be 
made by the State water pollution 
control agency or another agency des¬ 
ignated by the Governor. 

(b) Construction management assis¬ 
tance grant funds may also be used for 
administering that segment of a 
State's construction grant program im¬ 
plemented without Federal assistance 
provided the Regional Administrator 
determines that such program seg¬ 
ment is administered consistent with 
Subpart E and this Chapter. 

§ 35.1016 Limitations on Award. 

(a) Maintenance of effort (1) No 
construction management assistance 
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grant will be awarded in any fiscal 
year unless the Regional Administra¬ 
tor is satisfied that the expenditure of 
non-Federal funds for recurrent ex¬ 
penses of its water pollution control 
programs in that year will be at least 
equal to the non-Federal expenditures 
for recurrent expenses for water pollu¬ 
tion control programs during fiscal 
year 1977, unless the Regional Admin¬ 
istrator determines that a reduction in 
State expenditures is attributable to a 
general nonselective reduction in the 
programs of all executive branch agen¬ 
cies of the State. 

(2) The limitation in paragraph 
(a)(1) of this section does not apply to 
a construction management assistance 
grant awarded in any fiscal year for 
which, as of (insert the effective date 
of this regulation), a State budget for 
environmental protection which con¬ 
tains lower recurrent expenditures 
than those of fiscal year 1977, was (i) 
already adopted by the State legisla¬ 
ture, or (ii) already formally submitted 
to the State legislature by the Gover¬ 
nor. provided that the State makes no 
further reduction in that budget. 

(b) State programs funded under 
§35.913 prior to the effective date of 
these regulations may continue to be 
funded under that provision for a 
period of 1 year after that effective 
date, or until a construction manage¬ 
ment assistance grant is awarded 
under these regulations, whichever 
occurs first. In addition. States charg¬ 
ing fees under §35.913 may, with the 
approval of the Administrator, be re¬ 
imbursed for efforts carried out under 
those agreements for the period be¬ 
tween October 1, 1977, and the date of 
execution of an initial construction 
management assistance grant if the 
State demonstrates that insufficient 
funds were available under § 35.913 to 
support its delegated activities during 
that period. 

(c) Funds for State management as¬ 
sistance grants may be obligated by a 
grant aw r ard at any time during the 2- 
year period in which the construction 
grant allotment is available for obliga¬ 
tion. 

(d) Funds from initial and subse¬ 
quent construction management assis¬ 
tance grants which have been awarded 
will remain available for expenditure 
for a period not to exceed 5 years from 
the date of award of each grant. 

(e) Unobligated balances in para¬ 
graph (c) of this section and unliqui¬ 
dated balances in paragraph (d) of this 
section remaining at the end of the 
period for which they are available 
will be added to the amount last allot¬ 
ted to a State under section 205(c) of 
the Act, and will be immediately avail¬ 
able for funding the construction of 
treatment works in the same manner 
and to the same extent as the last al¬ 
lotment. 


§35.1025 Payment 

Payment under construction man¬ 
agement assistance grants will normal¬ 
ly be made in keeping with anticipated 
expenditures under §30.615 of this 
subchapter. Payment may be made in 
advance or by letter of credit, under 
§ 30.615-1 (b) or (c), as determined by 
the Regional Administrator. 

§ 35.1030 Delegation agreement 

(a) A delegation agreement under 
§35.1030-1 between the Regional Ad¬ 
ministrator and the State Water Pol¬ 
lution Control Agency, or another 
agency designated by the Governor, 
must be executed prior to the award of 
the initial construction management 
assistance grant. Following the end-of- 
year review (see § 35.1040(b)). The del¬ 
egation agreement will be revised and/ 
or amended as necessary. The award 
of additional funds, based upon subse¬ 
quent fiscal year allotments, must be 
preceded by the Regional Administra¬ 
tor's approval of any necessary amend¬ 
ments to the delegation agreement. 

(b) Notwithstanding the existance of 
delegation agreements previously ap¬ 
proved under §35.912, no construction 
management assistance grant will be 
awarded unless the Regional Adminis¬ 
trator approves a new delegation 
agreement meeting the requirements 
of this subpart. The State may include 
in its new delegation agreement those 
elements of its prior agreement which 
the Regional Administrator deter¬ 
mines will meet the requirement of 
this subpart. 

§35.1039-1 Scope of delegation agree¬ 
ment 

(a) Development of State capability. 
The delegation agreement shall in¬ 
clude a statement specifying the State 
organization responsible for imple¬ 
menting the delegation agreement and 
the goals and timetable for staffing 
that organization to accept responsi¬ 
bility for the effective administration 
of the construction grants program. 

(b) Delegation of grant management 
activities . The Regional Administrator 
may delegate to the State agency au¬ 
thority to review and certify grant 
documents required before and after 
grant award and to perform grant 
review and management activities, 
which may include, but not be limited 
to, the following: 

(1) Step 1: preapplication conference, 
plan of study, subagreements suba¬ 
greement cost analysis, infiltration 
inflow analysis, facility plan, environ¬ 
mental assessment and related docu¬ 
ments, public participation, relocation 
plans, cost-effectiveness analysis, and 
analysis of BPWTT and innovative 
and alternative wastewater treatment 
technology application; 

(2) Step 2: subagreements, subagree¬ 
ment cost analysis, plans and specifica¬ 
tions for construction, plans and 
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schedules for implementation of user 
charge and industrial cost recovery 
systems, preliminary plan of oper¬ 
ation, and draft Operation and Main¬ 
tenance Manual: 

(3) Step 3: subagreements, subagree¬ 
ment cost analysis, bid solicitation and 
contract documents, contract change 
orders and amendments, final oper¬ 
ation and maintenance manuals, final 
plans of operation, interim and final 
inspections, sewer use ordinances, user 
charge and industrial cost recovery 
systems and audits. 

(c) Small community assistance. In 
addition, the delegation agreement 
may include authority to manage a 
waste treatment construction grant 
program for small communities. Man¬ 
aging this program would require the 
State to become the community’s con¬ 
tracting agent with responsibility for 
negotiating and administering plan¬ 
ning, design and construction suba¬ 
greements, or acquire the capability 
and authority to act in that capacity. 
In particular, State staff should be 
expert in (1) reviewing plans and 
specifications, (2) providing technical 
advice (especially on cost-effective and 
innovative alternatives), and (3) assist¬ 
ing grantees in exercising their resi¬ 
dent engineering reponsibilities. 

5 35.1030-2 Certification procedures. 

The State shall furnish a written 
certification to the Regional Adminis¬ 
trator. on a project by project basis, 
stating that applicable Federal re¬ 
quirements within the scope of au¬ 
thority delegated to the State under 
the delegation agreement have been 
met. The certification must be sup¬ 
ported by documentation specified in 
the delegation agreement which will 
be made available to the Regional Ad¬ 
ministrator upon his request. The Re¬ 
gional Administrator shall accept the 
certification unless he determines that 
the State has failed to adequately es¬ 
tablish the basis for its certification or 
that applicable requirements have not 
been met. 

} 35.1030-3 Limitation upon delegation. 

The Regional Administrator shall 
retain responsibility and primary au¬ 
thority, notwithstanding the provi¬ 
sions of any delegation agreement, for 
the following: 

(a) Award of Step 1, Step 2. Step 3 
and Step 2+3 grants and amendments 
thereto; 

(b) Review of projects for determina¬ 
tion regarding whether Environmental 
Impact Statements will be required 
under the National Environmental 
Policy Act of 1969. 42 U.S.C. 4321, and 
the preparation and issuance of such 
statements or of negative declarations 
required by Part 6 of this Chapter; 

(c) Civil rights determinations, and 
enforcement, related to the Civil 
Kights Act of 1964 and Executive 
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Order 11246 and other Federal re¬ 
quirements related to discrimination; 

(d) Final dispute determinations 
under $ 35.960; 

<e) Determinations of protests under 
5 35.939; 

(f) Review of construction grant 
audit exceptions and proper resolu¬ 
tion; and 

(g) Determination that an overriding 
Federal interest exists in a particular 
project which requires greater Federal 
oversight or participation. 

$35.1030-4 Terms of delegation agree¬ 
ment 

(a) The initial delegation agreement 
shall cover State activities necessary 
for the orderly implementation of the 
construction management assistance 
program, including: 

(1) The designation and mainte¬ 
nance of an organizational unit within 
the State agency responsible for the 
implementation of the program; 

(2) The determination of necessary 
staffing and the hiring and training of 
new personnel; 

(3) The establishment of an account¬ 
ing system and audit process, accept¬ 
able to the Regional Administrator, 
which will properly identify and relate 
State costs to the conduct of specific 
delegated functions; 

(4) The scheduling for the assump¬ 
tion of delegated functions over the 
teem of the agreement; 

(5) The detailed estimates of pro¬ 
gram costs for the initial year, and 
general estimates for succeeding years; 

(6) The plan for correlating the im¬ 
plementation of the construction man¬ 
agement assistance program with the 
section 106 program; 

(7) The proposed detailed proce¬ 
dures to be followed by the State in 
carrying out each delegated function; 
and 

(8) The frequency, method and 
extent of EPA reviews. 

(b) The term of the delegation 
agreement and the budget shall gener¬ 
ally be five years. However, as each 
subsequent construction management 
assistance grant is awarded, the term 
of the delegation agreement may be 
extended. 

$35.1030-5 Implementation of the delega¬ 
tion agreement. 

Upon approval of the delegation 
agreement by the Regional Adminis¬ 
trator the construction management 
assistance grant may be awarded. 
Upon receipt of the award, the State 
will promptly proceed to carry out the 
delegated functions and, as necessary, 
to hire staff and organize in accor¬ 
dance with the terms of the delegation 
agreement. 

$ 35.1030-6 State assurance. 

In the delegation agreement the 
State agency will assure the Regional 
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Administrator that in performing all 
of its management responsibilities 
under the construction management 
assistance and the delegation agree¬ 
ment executed grant pursuant to 
these regulations, it will execute its re¬ 
sponsibilities in conformance with the 
intent and substance of all applicable 
Federal laws, regulations, orders, 
policy issuances and guidelines. 

$35.1030-7 Determination of Competency. 

The Regional Administrator shall 
review the State’s organizational unit 
charged with implementing the agree¬ 
ment with respect to: numbers, levels, 
technical expertise and training of ex¬ 
isting and proposed staff; management 
and organization; and the quality and 
quantity of past efforts in the con¬ 
struction grant program. Based on this 
review, the Regional Administrator 
shall determine the capability of the 
State to carry out the functions identi¬ 
fied in the delegation agreement. Until 
an affirmative determination of capa¬ 
bility is made, no delegation agree¬ 
ment shall be executed. 

$35.1030-8 Amendments. 

The delegation agreement may be 
amended at any time by mutual agree¬ 
ment in writing, and funding adjust¬ 
ments will be reflected in grant 
amendments. 

$ 35.1030-9 Right of review; appeal. 

An aggrieved applicant or grantee 
may request the Regional Administra¬ 
tor to review findings, recommenda¬ 
tions and certifications made and ac¬ 
tions taken by the State agency under 
the delegation agreement in accor¬ 
dance with procedures established in 
or issued under the delegation agree¬ 
ment. The Regional Administrator 
may also review such findings, recom¬ 
mendations. certifications and actions 
on his own initiative. A Regional Ad¬ 
ministrator’s final decision in such 
matters may be appealed by the State 
agency, applicant, or grantee as pro¬ 
vided in $ 35.1050. 

$35.1033 Public participation. 

(a) New and Revised Agreements. 
Public participation during the devel¬ 
opment. review, and approval of the 
delegation agreement shall be in ac¬ 
cordance with the requirements of sec¬ 
tion 101(e) of the Act. Part 105 of this 
chapter, and this subpart. 

(1) Informal consultation with mem¬ 
bers of the public shall take place 
while the draft delegation agreement 
is being negotiated. This consultation 
may involve any of the following: 

(1) Task forces; 

(ii) Public meetings; 

(iii) Advisory groups; 

(iv) Workshops or conferences; or 

(v) Contact with interested citizens 
and public interest groups. 

(2) A copy of the draft delegation 
agreement shall be available and dis- 
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tributed to the public 45 days before 
its approval by EPA, together with a 
fact sheet adequately describing, in 
layman’s language, the Importance of 
the functions being considered for del¬ 
egation. If a public hearing is held, the 
draft agreement and fact sheet shall 
be available 30 days prior to the hear¬ 
ing. These time periods may overlap. 

(3) A public hearing must be held by 
the Regional Administrator on a draft 
delegation agreement if he determines 
that there is significant public contro¬ 
versy or substantial interest in a 
public hearing. In a large State, hear¬ 
ings should be held at more than one 
location. The purpose of the hearing 
will be to determine: 

(3) Whenever a Regional Adminis¬ 
trator determines that the public 
hearing requirement described in 
paragraphs (c)(1) and (c)(2) of this 
section has been met prior to the ex¬ 
ecution of the delegation agreement, a 
requirement for further public hear¬ 
ings may be waived. 

(d) Public participation in delegated 
programs. (1) The State’s performance 
of delegated construction grant pro¬ 
gram functions and activities shall 
comply with all applicable Federal 
public participation requirements. 

(2) The State must assure that the 
delegation agreement and the State’s 
construction grants program provides 
for adequate resources, including com¬ 
petent personnel, to oversee public 
participation requirements. ’ 

(e) Citizen request for Regional Ad¬ 
ministrator review. Nothing in this 
subpart or the terms of the delegation 
agreement shall preclude interested 
citizens who have been adversely af¬ 
fected by a State agency’s decision or 
omission under the delegation agree¬ 
ment to request the Regional Adminis¬ 
trator to review or investigate the cir¬ 
cumstances resulting in the State 
agency’s decision or action. The Re¬ 
gional Administrator will respond 
promptly to written complaints and 
will hold a public meeting if he deems 
it appropriate. 
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§ 35.1035 Adherence to budget estimates. 

(a) Grant expenditures shall be 
based on costs incurred in the conduct 
of delegated functions and in the 
hiring and training of staff personnel 
in accordance with the provisions of 
the delegation agreement and shall be 
consistent with the budget approved 
in the grant agreement and the terms 
of the delegation agreement. Other 
expenditures will not be allowable. 

(b) In the event that rebudgeting of 
funds among program elements be¬ 
comes necessary, the provisions of 
§ 30.610 of this subchapter apply. 

§35.1040 Program evaluation and report¬ 
ing. 

The Regional Administrator will 
monitor the performance of the State 
under the delegation agreement. In 
addition, each Regional Administrator 
shall review and evaluate each State 
delegation program as follows: 

(a) Mid-year evaluation. Semiannu¬ 
ally. the Regional Administrator will 
conduct reviews necessary to ensure 
that State expenditures under the 
construction management assistance 
grant are directly related to the con¬ 
duct of activities and functions dele¬ 
gated to that State under the delega¬ 
tion agreement. 

(b) End-of-year review. Annually, 
the Regional Administrator will con¬ 
duct an evaluation with appropriate 
State officials to review the accom¬ 
plishments of the program year and 
the work projected for the next pro¬ 
gram period. Upon completion of this 
evaluation the delegation agreement 
may be renewed. Such renewal will re¬ 
flect changes resulting from the evalu¬ 
ation and will be the basis for approv¬ 
ing a construction management assis¬ 
tance grant amendment to cover the 
subsequent years’ program. The Re¬ 
gional Administrator shall hold a 
public meeting (which may be in con¬ 
junction with any other relevant State 
hearing or meeting), or workshop, in 
order to obtain public input regarding 


this review. Public notice containing 
relevant information should be given 
prior to the meeting. 

§ 35.1045. Reduction of grant amount; sus¬ 
pension or termination of grants. 

If the Regional Administrator’s eval¬ 
uation of the State agency’s perfor¬ 
mance of the management of the pro¬ 
gram or any of the activities autho¬ 
rized by the delegation agreement re¬ 
veals that the State agency will not 
achieve agreed-upon goals or that the 
agency's performance is otherwise un¬ 
satisfactory, the Regional Administra¬ 
tor shall seek to achieve satisfactory 
performance through mutual agree¬ 
ment. If such an agreement is not 
achieved, the Regional Administrator 
may unilaterally amend the delegation 
agreement, thereby making costs asso¬ 
ciated with continued performance of 
such activities unallowable. He may 
reduce the grant amount on a propor¬ 
tional basis or suspend or terminate 
the grant, in whole or in part, in accor¬ 
dance with §30.915 or 30.920 of this 
subchapter and any other provisions 
in the delegation agreement. A Re¬ 
gional Administrator’s final decision in 
such matters may be appealed by the 
State agency as provided for in 
§35.1050. 

§ 35.1050 Disputes. 

Determinations by the Regional Ad¬ 
ministrator concerning denial of an 
application for a State management 
assistance grant and determinations 
by the Regional Administrator con¬ 
cerning disputes arising under a State 
management assistance grant, includ¬ 
ing suspension or termination of grant 
assistance, shall be final and conclu¬ 
sive unless appealed by the applicant 
or grantee or State within thirty days 
from the date of receipt of such final 
determination in accordance with the 
"Disputes” provisions of Part 30 Sub- 
part J of this subchapter. 

CFR Doc. 78-11022 Piled 4-24-78; 8:45 am) 
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DEPARTMENT OF LABOR 

Employment Standards Administration 
[20 CFR Part 718] 

FEDERAL MINE SAFETY AND HEALTH ACT OF 
1977, AS AMENDED 

Standards for Determining Coal Miner's Total 

Disability or Death Doe to Pneumoconiosis 

AGENCY: Employment Standards Ad¬ 
ministration, Labor. 

ACTION: Notice of proposed rulemak¬ 
ing. 

SUMMARY: This part revises Part 
718 to set forth the standards to be ap¬ 
plied by the Secretary of Labor, pursu¬ 
ant to the authority conferred upon 
him by Section 402(f) of Title IV of 
the Federal Mine Safety and Health 
Act of 1977 as amended, in determin¬ 
ing whether a coal miner is or was to¬ 
tally disabled due to pneumoconiosis 
or dies from pneumoconiosis. It also 
specifies the procedures and require¬ 
ments to be followed in conducting 
medical examinations and in adminis¬ 
tering various tests relevant to such 
determinations. 

DATES: Public hearings on this pro¬ 
posed rulemaking will be held in 
Washington, D.C., on June 14, 1978, 
and if necessary on June 15. 1978, and 
in Charleston. W. Va., on June 20, 
1978, and if necessary on June 21, 
1978. Public hearings in Washington, 
D.C., will be held in Hearing Room A- 
800, Vanguard Building, 1111 20th 
Street NW., beginning at 10 a.m. 
Public hearings in Charleston, W. Va.. 
will be held in the West Virginia State 
Capitol House of Delegates Chambers, 
Kanawha Blvd. and Washington 
Street, beginning at 10 a.m. Persons 
wishing to appear and present their 
views at either public hearing should 
notify the contact person specified 
below on or before May 31, 1978. Per¬ 
sons desiring to testify should submit 
a listing and, if practicable, copies of 
resources and references to be relied 
upon in support of their testimony. 
Such material should be reveived by 
the contact person at least one week 
prior to the hearing. Persons will be 
permitted to testify only if they have 
prior approval and will be allowed a 
maximum of one hour within which to 
present testimony. If time permits, 
other persons who have not notified 
the contact person prior to May 31, 
1978, may nevertheless be allowed a 
period of 10 minutes within which to 
present testimony. 

Written comments may also be sub¬ 
mitted by interested persons on or 
before June, 1978. Such written com¬ 
ments will be available for inspection 
between the hours of 8:15 a.m. and 
4:45 p.m. at the office indicated below. 

FOR FURTHER INFORMATION 
CONTACT: 

Robert B. Dorsey, Chief, Branch of 


Claims Determination, Division of 
Coal Mine Workers' Compensation, 
Employment Standards Administra¬ 
tion, U.S. Department of Labor, 
Room C3526. NDOL Building, 200 
Constitution Avenue NW., Washing¬ 
ton. D.C. 20210, Tel. 202-523-6727. 

SUPPLEMENTARY INFORMATION: 
Under Title IV of the Federal Coal 
Mine Health and Safety Act of 1969, 
as amended by by the Black Lung 
Benefits Act of 1972, and the Black 
Lung Benefits Reform Act of 1977, 
Pub. L. 95-239, benefits are provided 
to miners who are totally disabled due 
to pneumoconiosis and to certain sur¬ 
vivors of a miner who died due to or 
while totally disabled by pneumocon¬ 
iosis. Before the enactment of the 
Black Lung Benefits Reform Act of 
1977, the authority for establishing 
standards of eligiblility for miners and 
their survivors was placed with the 
Secretary of Health, Education, and 
Welfare. These standards were set 
forth by the Secretary of Health, Edu¬ 
cation, and Welfare in subpart D of 
Part 410 of this title, and adopted by 
the Secretary of Labor for application 
to all claims filed with the Secretary 
of Labor. Amendments made to Sec¬ 
tion 402(f) of the Act by the Black 
Lung Benefits Reform Act of 1977 au¬ 
thorize the Secretary of Labor to es¬ 
tablish criteria for determining total 
or partial disability or death due to 
pneumoconiosis to be applied in the 
processing and adjudication of claims 
filed under Part C of Title IV of the 
Act. Section 402(f) of the Act as 
amended further authorizes the Secre¬ 
tary of Labor, in consultation with the 
National Institute for Occupational 
Safety and Health to establish criteria 
for all appropriate medical tests ad¬ 
ministered in connection with a claim 
for benefits. Section 413(b) of the Act 
also authorizes the Secretary of Labor 
to establish criteria for the techniques 
to be used to take chest roentgeno¬ 
grams (X-rays) in connection with a 
claim for benefits under the Act. 

Particular attention is directed to 
Tables Bl, B2, B3, and B4 in Appendix 
B, which set forth ventilatory test cri¬ 
teria for determining total disability 
due to pneumoconiosis. It is hoped 
that expert medical opinion will assist 
the Department in determining the 
validity of the values reflected in 
these tables. Scientific information re¬ 
lating to the effect of altitude on the 
values in Tables Bl, B2, B3 and B4, 
would also be of particular interest. 

The Black Lung Benefits Reform 
Act of 1977 provides that with respect 
to a claim filed prior to the effective 
date of that law or reviewed under 
Section 435 of the Act, the standards 
to be applied in the adjudication of 
such claim shall not be more restric¬ 
tive than the criteria applicable to a 
claim filed on June 30, 1973 with the 


Social Security Administration, 
whether or not the final disposition of 
the claim occurs after the effective 
date of this part. 

Drafting Information 

This document was prepared under 
the direction and supervision of 
Donald Elisburg, Assistant Secretary 
of Labor for Employment Standards. 

The principal author of this docu¬ 
ment is Mark E. Solomons, Counsel 
for Black Lung. Employee Benefits Di¬ 
vision, Office of the Solicitor, U.S. De¬ 
partment of Labor. However, person¬ 
nel from the Division of Coal Mine 
Workers’ Compensation, Office of 
Workers' Compensation Programs. 
Employment Standards Administra¬ 
tion, U.S. Department of Labor, par¬ 
ticipated in the development of this 
document. Officials of the National 
Institute for Occupational Safety and 
Health were contacted and their com¬ 
ments and suggestions have been in¬ 
corporated herein. 

As proposed. 20 CFR Chapter VI, 
Subchapter B, Part 718 would be re¬ 
vised to read as follows: 

PART 718— STANDARDS FOR DETERMINING 
COAL MINER'S TOTAL DISABILITY OR DEATH 
DUE TO PNEUMOCONIOSIS 

Sub port A—G«n#rol 

Sec. 

718.1 Statutory provisions. 

718.2 Applicability of this part. 

718.3 Scope and intent of this part. 

Subpart B—CriUrio for tba Development of Medkal 
Evidence 

718.101 General. 

718.102 Chest roentgenograms (X-rays). 

718.103 Pulmonary function tests. 

718.104 Physical examinations. 

718.105 Arterial blood-gas studies. 

718.106 Autopsy; biopsy. 

718.107 Other medical tests. 

Subpart C—Determining Entitlement to Benefit* 

718.201 Definition of pneumoconiosis. 

718.202 Determining the existence of pneu¬ 
moconiosis. 

718.203 Establishing relationship of pneu¬ 
moconiosis to coal mine employment. 

718.204 Criteria for determining totai dis¬ 
ability. 

718.205 Death due to pneumoconiosis. 

718.206 Effect of findings by persons or 
agencies. 

Subpart D—Presumption* Applicable ta Eligibility 
Determination* 

718.301 Establishing length of employment 
as a miner. 

718.302 Relation of pneumoconiosis to coal 
mine employment. 

718.303 Death from a respiratory disease. 

718.304 Irrebuttable presumption of total 
disability due to pneumoconiosis. 

718.305 Presumption of pneumoconiosis. 

718.306 Presumption of entitlement appH* 
cable to certain death claims. 

718.307 Application of 33 U.S.C. 920(a). 

Subpart E—Miscollanoou* Provision* 

718.401 Right to obtain evidence. 
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Sec. 

718.402 Failure to obtain required medical 
evidence. 

718.403 Burden of proof. 

718.404 Cessation of disability. 

Appendix A Standards for administration 

and interpretation of chest roentgeno¬ 
grams (X-rays). 

Appendix B Standards for administration 
and interpretation of pulmonary func¬ 
tion tests. Tables Bl, B2. B3. B4 
Appendix C Blood gas tables. 

Authority: 5 U.S.C. 301. Reorganization 
Plan No. 6 of 1950. 15 FR 3174, 30 U.S.C. 901 
et seq.. 902(f). 925, 932, 936. 945; 33 U.S.C. 
901 et seq. 


Subpart A—General 

§718.1 Statutory provisions. 

(a) Under Title IV of the Federal 
Mine Health and Safety Act of 1969, 
as amended by the Black Lung Bene¬ 
fits Act of 1972. the Federal Mine 
Safety and Health Act of 1977, and 
the Black Lung Benefits Reform Act 
of 1977, benefits are provided to 
miners who are totally disabled due to 
pneumoconiosis and to certain survi¬ 
vors of a miner who died due to or 
while totally disabled by pneumocon¬ 
iosis. Before the enactment of the 
Black Lung Benefits Reform Act of 
1977, the authority for establishing 
standards of eligibility for miners and 
their survivors was placed with the 
Secretary of Health, Education, and 
Welfare. These standards were set 
forth by the Secretary of Health, Edu¬ 
cation, and Welfare in subpart D of 
Part 410 of this title, and adopted by 
the Secretary of Labor for application 
to all claims filed with the Secretary 
of Labor. Amendments made to Sec¬ 
tion 402(f) of the Act by the Black 
Lung Benefits Reform Act of 1977. au¬ 
thorize the Secretary of Labor to es¬ 
tablish criteria for determining total 
or partial disability or death due to 
pneumoconiosis to be applied in the 
processing and adjudication of claims 
filed under Part C of Title IV of the 
Act. Section 402(f) of the Act further 
authorizes the Secretary of Labor, in 
consultation with the National Insti¬ 
tute for Occupational Safety and 
Health, to establish criteria for all ap¬ 
propriate medical tests administered 
in connection with a claim for bene¬ 
fits. Section 413(b) of the Act autho¬ 
rizes the Secretary of Labor to estab¬ 
lish criteria for the techniques to be 
used to take chest roentgenograms (X- 
rays) in connection with a claim for 
benefits under the Act. 

(b) The Black Lung Benefits Reform 
Act of 1977, provides that with respect 
to a claim filed prior to the effective 
date of this part or reviewed under 
oection 435 of the Act, the standards 
to be applied in the adjudication of 

s * ia N n °t be more restric- 
tive than the criteria applicable to a 
claim filed on June 30. 1973, with the 
^ocial Security Administration, 
whether or not the final disposition of 
tne claim occurs after the effective 
date of this part. 


§ 718.2 Applicability of this part. 

This part is applicable to the adjudi¬ 
cation of all claims considered by the 
Secretary of Labor under Section 422 
of the Act and Part 725 of this sub¬ 
chapter. If a claim subject to the pro¬ 
visions of Section 435 of the Act and 
subpart C of Part 727 of this sub¬ 
chapter cannot be approved under 
that subpart such claim may be ap¬ 
proved if appropriate under the provi¬ 
sions contained in this part. The provi¬ 
sions of this part shall to the extent 
appropriate be construed together in 
the adjudication of all claims. 

§ 718.3 Scope and intent of this part. 

(a) This part sets forth the stan¬ 
dards to be applied in determining 
whether a coal miner is or was totally 
or (in the case of a claim subject to 
§718.306) partially disabled due to 
pneumoconiosis or died due to pneu¬ 
moconiosis. It also specifies the proce¬ 
dures and requirements to be followed 
in conducting medical examinations 
and in administering various tests rel¬ 
evant to such determinations. 

(b) This part is designed to interpret 
the presumptions contained in Section 
411(c) of the Act, evidentiary stan¬ 
dards and criteria contained in Section 
413(b) of the Act and definitional re¬ 
quirements and standards contained in 
Section 402(f) of the Act within a co¬ 
herent framework for the adjudication 
of claims. It is intended that these 
enumerated provisions of the Act be 
construed as provided in this part. 

(c) In enacting Title TV of the Act, 
Congress intended that claimants be 
given the benefit of all reasonable 
doubt as to the existence of total or 
partial disability or death due to pneu¬ 
moconiosis. This part shall be con¬ 
strued and applied in that spirit and is 
designed to reflect that intent. Howev¬ 
er, no claim shall be approved unless 
the record considered as a whole, in 
light of any applicable presumptions, 
provides a reasonable basis for deter¬ 
mining that the criteria for eligibility 
under the Act and this part have been 
met. 

Subpart 6—Criteria for tho Development of 
Medical Evidence 

§718.101 General. 

The Office shall develop the medical 
evidence necessary for a determination 
with respect to each claimant's entitle¬ 
ment to benefits. Each miner who files 
a claim for benefits under the Act 
shall be provided an opportunity to 
substantiate his or her claim by means 
of a complete pulmonary evaluation 
including, in all appropriate cases, a 
chest roentgenogram (X-ray), physical 
examination, pulmonary function 
tests and & blood gas study. 

§ 718.102 Chest roentgenograms (X-ray»). 

(a) A chest roentgenogram (X-ray) 
shall be of suitable quality for proper 


classification of pneumoconiosis and 
shall conform to the standards for ad¬ 
ministration and interpretation of 
chest X-rays as described in Appendix 
A. 

(b) A chest X-ray to establish the ex¬ 
istence of pneumoconiosis shall be 
classified as Category 1, 2, 3. A, B, or 
C, according to the International 
Labour Organization Union Interna¬ 
tionale Contra Cancer/Cincinnati 
(1971) International Classification of 
Radiographs of the Pneumoconioses 
(ILO/UC-1971), or subsequent revi¬ 
sions thereof. A chest X-ray classified 
as Category Z under the ILO Classifi¬ 
cation (1958) or Short Form (1968) 
shall be reclassified as Category O or 
Category 1 as appropriate, and only 
the latter accepted as evidence of 
pneumoconiosis. A chest X-ray classi¬ 
fied under any of the foregoing classi¬ 
fications as Category O, including sub¬ 
categories O/-, 0/0, or O/l under the 
UlCC/Cincinnati (1968) Classification 
and the ILO/UC-1971 Classification 
does not constitute evidence of pneu¬ 
moconiosis. 

(c) A description and interpretation 
of the findings in terms of the classifi¬ 
cations described in paragraph (b) of 
this section shall be submitted by the 
physician in the field along with the 
film. The report shall specify the 
name and qualifications of the person 
who took the film and the name and 
qualifications of the physician inter¬ 
preting the film. If the physician in¬ 
terpreting the film is a board-certified 
or board-eligible radiologist (see 
§718.202) or a certified “B" reader, he 
or she shall so indicate. The report 
shall further specify that the film was 
interpreted in compliance with this 
paragraph. 

(d) Except where the chest X-ray of 
a deceased miner has been lost, de¬ 
stroyed or is otherwise unavailable, no 
report of a chest X-ray submitted by 
any party in connection with a claim 
shall be considered in connection with 
the claim unless the original film on 
which said report is based has been 
supplied to the Office for review. 

(e) No chest X-ray or report of a 
chest X-ray shall constitute evidence 
of the presence or absence of pneumo¬ 
coniosis unless it is in substantial com¬ 
pliance with the requirements of this 
section and Appendix A. Special con¬ 
sideration may be given in the case of 
a deceased miner where the only avail¬ 
able X-ray or X-ray report is of suffi¬ 
cient quality for determining the pres¬ 
ence or absence of pneumoconiosis and 
was interpreted by a board-certified or 
board-eligible radiologist. 

§718.103 Pulmonary function tests. 

(a) Any report of pulmonary func¬ 
tion tests submitted in connection 
with a claim for benefits shall record 
the results of at least the forced ex¬ 
piratory volume in one second (FEW*) 


FEDERAL REGISTER, VOL 43, NO. 80—TUESDAY, APRIL 25, 1978 



17724 


PROPOSED RULES 


and the maximum voluntary ventila¬ 
tion (MW), obtained separately. Such 
tests shall be administered and report¬ 
ed in accordance with the standards 
for the administration and interpreta¬ 
tion of pulmonary function tests as de¬ 
scribed in Appendix B. 

(b) Any pulmonary function test re¬ 
sults submitted in connection with a 
claim for benefits shall be accompa¬ 
nied by three tracings each of the 
FEVi.* and MW and shall include a 
statement signed by the physician or 
technician conducting the test setting 
forth the following: 

(1) Date and time of test, 

(2) Name. DOL claim number, age. 
height, and weight of claimant at the 
time of the test, 

(3) Name of technician, 

(4) Name and signature of physician 
supervising the test, 

(5) Claimant's ability to understand 
the instructions, his or her ability to 
follow directions, and his or her 
degree of cooperation in performing 
the tests, 

(6) Paper speed of the instrument 
used, 

(7) Name of the instrument used. 

(8) Whether and why a bronchodila- 
tor was administered, and the impact 
its administration had on the test re¬ 
sults, and 

(9) That the requirements of para¬ 
graphs <b) and (c) of this section have 
been complied with. 

(c) No results of pulmonary function 
tests shall constitute evidence of a res¬ 
piratory or pulmonary impairment 
unless such tests are conducted and re¬ 
ported in compliance with this section 
and Appendix B and demonstrate 
technically valid results. Special con¬ 
sideration may be given in the case of 
a deceased miner where in the opinion 
of the Office the only available tests 
demonstrate technically valid results 
obtained with good cooperation of the 
miner. 

§718.104 Physical examinations. 

Any physical examination conducted 
in connection with a claim shall in¬ 
clude the miner’s medical and employ¬ 
ment history. A medical report form 
supplied by the Office or a report con¬ 
taining substantially the same infor¬ 
mation shall be completed for all 
physical findings. In addition to the 
chest X-ray and pulmonary function 
tests, the physician shall use his or 
her judgment in the selection of other 
procedures such as electrocardiogram, 
blood-gas studies, and other blood 
analyses in his or her evaluation of 
the miner. All manifestations of 
chronic respiratory diseases shall be 
noted. Any pertinent findings not spe¬ 
cifically listed in the form shall be 
added by the examining physician. If 
heart disease secondary to lung dis¬ 
ease is found, all symptoms and sig¬ 
nificant findings shall be noted. 


§718.105 Arterial blood-gas studies. 

(a) Blood-gas studies are performed 
to detect an impairment in the process 
of alveolar gas exchange. This defect 
will manifest itself primarily as a fall 
in arterial oxygen tension either at 
rest or during exercise. No blood-gas 
study shall be performed if medically 
contraindicated. 

(b) A blood-gas study shall initially 
be administered at rest and in a sitting 
position. If the results of the blood-gas 
test at rest do not satisfy the require¬ 
ments of Appendix C, an exercise 
blood-gas test shall be offered to the 
miner unless medically contraindicat¬ 
ed. Blood shall be drawn during exer¬ 
cise, if an exercise blood-gas test is ad¬ 
ministered. 

(c) Any report of a blood-gas study 
submitted in connection with a claim 
shall specify: 

(1) Date and time of test, 

(2) Altitude and barometric pressure 
at which the test was conducted, 

(3) Name and DOL claim number of 
the claimant, 

(4) Name of technician, 

(5) Name and signature of physician 
supervising the study, 

(6) The recorded values for 
pCO,,pO* and pH, which have been 
collected simultaneously (specify 
values at rest and, if performed, 
during exercise), 

(7) Duration and type of exercise, 

(8) Pulse rate at the time the blood 
sample was drawn, 

(9) Time between drawing of sample 
and analysis of sample, and 

(10) Whether equipment was cali¬ 
brated before and after each test. 

§ 718.106 Autopsy; biopsy. 

(a) A report of an autopsy or biopsy 
submitted in connection with a claim 
shall include a detailed gross macro¬ 
scopic and microscopic description of 
the lungs or visualized portion of a 
lung. If a surgical procedure has been 
performed to obtain a portion of a 
lung, the evidence shall include a copy 
of the surgical note and the pathology 
report of the gross and microscopic ex¬ 
amination of the surgical specimen. If 
an autopsy has been performed, a 
complete copy of the autopsy report 
shall be submitted. 

(b) No report of an autopsy or 
biopsy submitted in connection with a 
claim shall be considered unless the 
report complies with the requirements 
of this section. Special consideration 
may, however, be given to the report 
of a biopsy of a miner who died before 
the effective date of this part, where 
such report does not comply with the 
requirements of this section. 

§ 718.107 Other medical tests. 

The results of any medically accept¬ 
ed test or procedure reported by a 
physician not addressed in this sub¬ 
part which test or procedure tends to 


demonstrate the presence or absence 
of pneumoconiosis or the sequelae of 
pneumoconiosis or the presence or ab¬ 
sence of a respiratory or pulmonary 
impairment may be submitted in con¬ 
nection with a claim and shall be con¬ 
sidered as appropriate. 

Subpart C—Datarmlalafl Entitlement to Benefit» 

§ 718.201 Definition of pneumoconiosis. 

For the purpose of the Act “pneu¬ 
moconiosis" means a chronic dust dis¬ 
ease of the lung and its sequelae, in¬ 
cluding respiratory and pulmonary im¬ 
pairments, arising out of coal mine 
employment. This definition includes, 
but is not limited to, coal workers’ 
pneumoconiosis, anthracosilicosis. 
anthrosilicosis, massive pulmonary fi¬ 
brosis. progressive massive fibrosis, 
and silicosis, arising out of coal mine 
employment. For purposes of this defi¬ 
nition, a disease “arising out of coal 
mine employment" includes any 
chronic pulmonary disease resulting in 
respiratory or pulmonary impairment 
significantly related to or aggravated 
by dust exposure in coal mine employ¬ 
ment. Pneumoconiosis does not in¬ 
clude cancer or any disease of bacteri¬ 
ological or viral origin. 

§718.202 Determining the existence of 
pneumoconiosis. 

(a) A finding of the existence of 
pneumoconiosis may be made as fol¬ 
lows: 

(1) A chest X-ray conducted and 
classified in accordance with §718.102 
may form the basis for a finding of the 
existence of pneumoconiosis. Except 
as otherwise provided in this section, 
where two or more X-ray reports are 
in conflict, in evaluating such X-ray 
reports consideration shall be given to 
the radiological qualifications of the 
physicians interpreting such X-rays. 

(i) In all claims where there is other 
evidence of pulmonary or respiratory 
impairment, a board-certified or 
board-eligible radiologist's interpreta¬ 
tion of a chest X-ray shall be accepted 
by the Office if the X-ray is in compli¬ 
ance with the requirements of 
§718.102 and if such X-ray has been 
taken by a radiologist or qualified ra¬ 
diologic technologist or technician and 
there is no evidence that the claim has 
been fraudulently represented. 

(ii) Nothing in this section shall pre¬ 
clude the consideration of any other 
relevant evidence including other X- 
rays and X-ray interpretations in de¬ 
termining the presence or absence of 
pneumoconiosis. 

(ill) The following definitions shall 
apply when making a finding In accor¬ 
dance with this paragraphs 

(A) The term “other evidence" 
means medical tests such as blood-gas 
studies, pulmonary function studies or 
physical performance tests, and physi- 
cial examinations or medical histories 
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which establish the presence of a 
chronic respiratory or cardio-pulmon- 
ary condition, and in the case of a de¬ 
ceased miner, in the absence of medi¬ 
cal evidence to the contrary, affidavits 
of persons with knowledge of the 
miner’s physical condition. 

(B) “Pulmonary or respiratory im¬ 
pairment” means an inability of the 
human respiratory apparatus to per¬ 
form satisfactorily one or more of the 
three components of respiration, viz., 
ventilation, perfusion and diffusion. 

(C) “Board-certified** means certifi¬ 
cation in radiology or diagnostic roent¬ 
genology by the American Board of 
Radiology, Inc. 

(D) “Board-eligible” means that the 
necessary requirements for admission 
to the certification examination con¬ 
ducted by the American Board of Ra¬ 
diology, Inc., have been met. 

(E) “Qualified radiologic technolo¬ 
gist or technician” means an individ¬ 
ual who is either certified as a regis¬ 
tered technologist by the American 
Registry of Radiologic Technologists 
or licensed as a radiologic technologist 
by a state licensing board. 

(2) A biopsy or autopsy conducted 
and reported in compliance with 
§718.106 may be the basis for a find¬ 
ing of the existence of pneumoconio¬ 
sis. A finding in an autopsy of anthra- 
cotic pigmentation, however, shall not 
be sufficient, by itself, to establish the 
existence of pneumoconiosis. A report 
of autopsy shall be accepted unless 
there is evidence that the report is not 
accurate or that the claim has been 
fraudulently represented. 

(3) If the presumptions described in 
§718.304. 718.305 or 718.306 are appli¬ 
cable it shall be presumed, that the 
miner is or was suffering from pneu¬ 
moconiosis. 

<4) A determination of the existence 
of pneumoconiosis may also be made if 
a physician, exercising sound medical 
judgment, notwithstanding a negative 
X-ray, finds that the miner suffers or 
suffered from pneumoconiosis as de¬ 
fined in §718.201. Any such finding 
shall be based on objective medical 
evidence such as blood-gas studies, 
electrocardiograms, pulmonary func¬ 
tion studies, physical performance 
tests, physical examination, and medi¬ 
cal and work histories. Such a finding 
shall be supported by a reasoned medi¬ 
cal opinion. 

(b) No claim for benefits shall be 
denied solely on the basis of a negative 
chest X-ray. 

(c) A determination of the existence 
of pneumoconiosis shall not be made 
solely on the basis of a living miner’s 
statements or testimony. 

§<18.203 Establishing relationship of 
pneumoconiosis to coal mine employ¬ 
ment 


(a) In order for a claimant to be 
found eligible for benefits under the 


Act. it must be determined that the 
miner’s pneumoconiosis arose at least 
in part out of coal mine employment. 
The provisions in this section set forth 
the criteria to be applied in making 
such a determination. 

(b) If a miner who is suffering or 
suffered from pneumoconiosis was em¬ 
ployed for ten years or more in one or 
more coal mines there shall be a rebut¬ 
table presumption that the pneumo¬ 
coniosis arose out of such employ¬ 
ment. 

(c) If a miner who is suffering from 
pneumoconiosis was employed less 
than ten years in the nation’s coal 
mines, it shall be determined that 
such pneumoconiosis arose out of that 
employment only if competent medi¬ 
cal evidence establishes such a rela¬ 
tionship or, in the case of a deceased 
miner, if the claimant by affidavit, tes¬ 
timony or otherwise demonstrates sub¬ 
stantial dust exposure in the miner’s 
coal mine employment and no other 
substantial source of the pneumocon¬ 
iosis is apparent. 

§718.204 Criteria for determining total 
disability. 

(a) Except as provided in §§718.205 
and 718.306 benefits under the Act are 
provided for or on behalf of miners 
who are totally disabled due to pneu¬ 
moconiosis or were totally disabled 
due to pneumoconiosis at the time of 
death. The criteria in this section shall 
be applied in determining whether a 
miner is or was “totally disabled” for 
the purposes of the Act. 

(b) Except as provided in §718.304, a 
miner shall be considered totally dis¬ 
abled if such miner is or was unable to 
engage in gainful work in the immedi¬ 
ate area of his or her residence requir¬ 
ing the skills and abilities comparable 
to those of any work in a mine or 
mines in which such miner previously 
engaged with some regularity and over 
a substantial period of time (that is, 
“comparable and gainful work”). 

(c) A miner shall be considered to be 
or have been totally disabled if: 

(1) Pulmonary function tests show 
values equal to or less than the values 
listed in Tables B2 and B3 (males) or 
Tables B1 and B4 (females) in Appen¬ 
dix B to this part for an individual of 
the miner’s age and height for both 
the FEVj.* and the MW tests; or 

(2) The results of the miner's arteri¬ 
al blood-gas test produce the values 
specified in Appendix C to this part; or 

(3) He or she has pneumoconiosis 
and. in the absence of rebutting evi¬ 
dence, has been diagnosed by compe¬ 
tent medical authority as suffering 
from cor pulmonale with right-sided 
congestive heart failure; or 

(4) The presumption described in 
§ 718.304 is applicable; or 

(5) Where total disability cannot be 
established under paragraphs (c) (1), 
(2), (3), or (4) of this section, or where 


pulmonary function tests and/or 
blood-gas studies are medically con¬ 
traindicated, total disability may nev¬ 
ertheless be found if a physician exer¬ 
cising reasoned medical judgment 
based on medically accepted clinical 
and laboratory diagnostic techniques 
concludes that a miner’s respiratory or 
pulmonary condition prevents (or pre¬ 
vented) the miner from engaging in 
“comparable and gainful work” (see 
paragraph (b) of this section). Howev¬ 
er, in the case of a miner’s claim a 
finding of total disability shall not be 
made solely on the basis of the miner’s 
statements or testimony. In the case 
of a claim filed by the survivor of a 
miner, a finding of total disability may 
be made on the basis of a survivor’s af¬ 
fidavit or testimony if appropriate. 
Statements made before death by a 
deceased miner relating to his or her 
disability shall be considered, as ap¬ 
propriate. in the adjudication of a 
claim filed by the survivor of such 
miner. 

(d) In the case of a miner who is 
working in coal mine employment or 
was employed in a coal mine at the 
time of death, the following shall 
apply: 

(1) A deceased miner’s employment 
in a mine at the time of death shall 
not be used as conclusive evidence that 
the miner was not totally disabled. In 
the case of a deceased miner who was 
employed in a coal mine at the time of 
death, all relevant evidence, including 
the circumstances of such employment 
and the statements of the miner’s 
spouse shall be considered in deter¬ 
mining whether the miner was totally 
disabled due to pneumoconiosis at the 
time of death. In the case of a living 
miner, if there are changed circum¬ 
stances of employment indicative of 
reduced ability to perform his or her 
coal mine work, the miner’s employ¬ 
ment in a mine shall not be used as 
conclusive evidence that the miner is 
not totally disabled. 

(2) Notwithstanding any other provi¬ 
sion of this section, and except as pro¬ 
vided in §718.304, no miner shall be 
found to be totally disabled if the 
miner is found to be doing his or her 
customary coal mine work or “compa¬ 
rable and gainful work” (see para¬ 
graph (b) of this section) and there 
are no changed circumstances of em¬ 
ployment indicative of reduced ability 
to perform coal mine work. 

(3) No miner who is engaged in coal 
mine employment shall (except as pro¬ 
vided in §718.1304) be entitled to any 
benefit under this part while so em¬ 
ployed. Any miner who has been de¬ 
termined to be eligible for benefits 
shall be entitled to benefits only if the 
miner’s employment terminates within 
one year after the date such determi¬ 
nation becomes final. 
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718.205 Death due to pneumoconiosis. 

(a) Benefits are provided to eligible 
survivors of a deceased miner whose 
death was due to pneumoconiosis. 

(b) Death will be considered due to 
pneumoconiosis if any of the following 
criteria is met: 

(1) Where competent medical evi¬ 
dence established that the miner's 
death was due to pneumoconiosis, or 

(2) Where death was due to multiple 
causes including pneumoconiosis and 
it is not medically feasible to distin¬ 
guish which disease caused death or 
the extent to which pneumoconiosis 
contributed to the cause of death, or 

(3) Where either of the presump¬ 
tions found § § 718.303 or 718.305 is ap¬ 
plicable and has not been rebutted. 

(c) For the purpose of this section, 
death shall be considered to be due to 
pneumoconiosis where the cause of 
death is significantly related to or ag¬ 
gravated by pneumoconiosis. 

S 718.206 Effect of findings by persons or 
agencies. 

(a) The function of deciding whether 
or not an individual is or was totally 
(or partially) disabled due to pneumo¬ 
coniosis is the responsibility of the ap¬ 
propriate adjudication officer. A state¬ 
ment by a physician that a miner is. or 
is not, “disabled”, “permanently dis¬ 
abled”, “totally disabled”, “totally and 
permanently disabled”, “unable to 
work”, or a statement of similar 
import, being a conclusion upon the 
ulitimate issue to be decided by the ad¬ 
judication officer, shall not be conclu¬ 
sive of whether or not an individual is 
or was disabled. 

(b) The decision of any organization 
or agency that an individual is, or is 
not. disabled for purposes of any con¬ 
tract, schedule, regulation, or law, or 
that such individual’s death or disabil¬ 
ity is or is not due to a particular 
cause, shall not be considered by the 
adjudication officer. 

Subpart D—Presumptions Applicable to 
Eligibility Determinations 

8718.301 Eetablifthing length of employ¬ 
ment as a miner. 

(a) The presumptions set forth in 
88 718.302, 718.303, 718.305 and 718.306 
apply only if a miner has been em¬ 
ployed in one or more coal mines for 
specified periods. The claimant shall 
have the burden of submitting evi¬ 
dence to establish the requisite peri¬ 
ods of employment necessary to 
invoke these presumptions. 

(b) For the purposes of the presump¬ 
tions described in this subpart, a year 
of employment means a calendar year 
during which the miner was regularly 
employed as a miner (8725.202(a)). No 
miner shall be determined to have 
been regularly employed as a miner in 
any calendar year during which he or 
she was employed as a miner for fewer 


than 150 working days in that year. A 
“working day” means any day or part 
of a day for which a miner received 
income for work in or around a coal 
mine. If a miner worked in or around 
one or more coal mines for fewer than 
150 days in a calendar year he or she 
shall be credited with a fractional year 
based on the ratio of the actual 
number of days worked to 150. No pe¬ 
riods of coal mine employment occur¬ 
ring outside the United States shall be 
credited toward the use of any pre¬ 
sumption contained in this part. 

8718.302 Relation of pneumoconiosis to 
coal mine employment 

If a miner who is suffering or suf¬ 
fered from pneumoconiosis was em¬ 
ployed for ten years or more in one or 
more coal mines, there shall be a re¬ 
buttable presumption that the pneu¬ 
moconiosis arose out of such employ¬ 
ment (see 718.203). 

8718.303 Death from a respiratory dis¬ 
ease. 

(a) If a deceased miner was em¬ 
ployed for ten or more years in one or 
more coal mines and died from a respi¬ 
ratory disease, there shall be a rebut¬ 
table presumption that his or her 
death was due to pneumoconiosis. 

(b) Death shall be found due to a 
respiratory disease in cases where the 
evidence establishes that death was 
due to multiple causes, including a res¬ 
piratory disease, and it is not medical¬ 
ly feasible to distinguish which disease 
caused death or the extent to which 
the respiratory disease contributed to 
the cause of death. 

(c) Where death was not caused or 
significantly hastened by a respiratory 
disease arising in whole or in part out 
of dust exposure in the miner’s coal 
mine employment (e.g., lung cancer or 
a bacteriological or viral disease) and 
there is no evidence indicative of the 
existence of pneumoconiosis, the pre¬ 
sumption shall be considered rebutted. 

8718.304 Irrebuttable presumption of 
total disability due to pneumoconiosis. 

There is an irrebuttable presump¬ 
tion that a miner is totally disabled 
due to pneumoconiosis, or that a 
miner was totally disabled due to 
pneumoconiosis at the time of death, 
if such miner is suffering or suffered 
from a chronic dust disease of the 
lung which: 

(1) When diagnosed by chest X-ray 
(see 8718.202 concerning the stan¬ 
dards for X-rays and the effect of in¬ 
terpretations of X-rays by physicians) 
yields one or more large opacities 
(greater than 1 centimeter in diame¬ 
ter) and would be classified in Catego¬ 
ry A, B. or C in: 

(i) The ILO-U/C International Clas¬ 
sification of Radiographs of the Pneu¬ 
moconioses. 1971; or 

(ii) The International classification 
of the Radiographs of the Pneumo¬ 


conioses of the International Labour 
Office, Extended Classification (1968) 
(which may be referred to as the “ILO 
Classification (1968)”); or 

(iii) The Classification of the Pneu¬ 
moconioses of the Union Internation¬ 
ale Contra Cancer/Cincinnati (1968) 
(which may be referred to as the 
“UICC/Cinncinati (1968) Classifica¬ 
tion”); or 

(2) When diagnosed by biopsy or au¬ 
topsy, yields massive lesions in the 
lung. The report of biopsy or autopsy 
shall be accepted as evidence of the 
condition described in this section if 
the histological findings show simple 
pneumoconiosis and progressive mas¬ 
sive fibrosis; or 

(3) When diagnosed by means other 
than those specified in paragraphs (1) 
and (2) of this section, would be a con¬ 
dition which could reasonably be ex¬ 
pected to yield the results described in 
paragraph (1) or (2) of this section 
had diagnoses been made as therein 
described; Provided, however , That 
any diagnosis made under this para¬ 
graph shall accord with generally ac¬ 
cepted medical procedures. 

8718.305 Presumption of pneumoconiosis 

(a) If a miner was employed for fif¬ 
teen years or more in one or more un¬ 
derground coal mines, and if there is a 
chest X-ray submitted in connection 
with such miner’s or his or her survi¬ 
vor’s claim and it is interpreted as neg¬ 
ative with respect to the requirements 
of 8718.304, and if other evidence 
demonstrates the existence of a totally 
disabling respiratory or pulmonary im¬ 
pairment, then there shall be a rebut¬ 
table presumption that such miner is 
totally disabled due to pneumoconio¬ 
sis, that such miner’s death was due to 
pneumoconiosis, or that at the time of 
death such miner was totally disabled 
by pneumoconiosis. In the case of a 
miner’s claim, a spouse’s affidavit or 
testimony may not be used by itself to 
establish the applicability of the pre¬ 
sumption. The Secretary shall not 
apply all or a portion of the require¬ 
ment of this paragraph that the miner 
work in an underground mine where it 
is determined that conditions of the 
miner’s employment in a coal mine 
were substantially similar to condi¬ 
tions in an underground mine. The 
Secretary may rebut such presump¬ 
tion only by establishing that the 
miner does not, or did not have pneu¬ 
moconiosis. or that his or her respira¬ 
tory or pulmonary impairment did not 
arise out of, or in connection with, em¬ 
ployment in a coal mine. 

(b) In the case of a deceased miner 
where there is no medical or other rel¬ 
evant evidence, affidavits of persons 
having knowledge of the miner’s con¬ 
dition may be sufficient to establish 
the existence of a totally disabling res¬ 
piratory or pulmonary impairment for 
purposes of this section. 
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(c) The determination of the exis¬ 
tence of a totally disabling respiratory 
or pulmonary impairment for pur¬ 
poses of applying the presumption de¬ 
scribed in this section shall be made in 
accordance with 5 718.204. 

(d) Where the cause of death or 
total disability did not arise in whole 
or in part out of dust exposure in the 
miner's coal mine employment (e.g., 
lung cancer or bacteriological or viral 
infection) and there is no other evi¬ 
dence indicative of the existence of 
pneumoconiosis, the presumption will 
be considered rebutted. However, in no 
case shall the presumption be consid¬ 
ered rebutted on the basis of evidence 
demonstrating the existence of a total¬ 
ly disabling obstructive respiratory or 
pulmonary disease of unknown origin. 

} 718,306 Presumption of entitlement ap¬ 
plicable to certain death claims. 

(a) In the case of a miner who dies 
on or before March 1. 1978, who was 
employed for 25 or more years in one 
or more coal mines prior to June 30, 
1971, the eligible survivors of such 
miner shall be entitled to the payment 
of benefits, unless it is established 
that at the time of death such miner 
was not partially or totally disabled 
due to pneumoconiosis. Eligible survi¬ 
vors shall, upon request by the Office, 
furnish such evidence as is available 
with respect to the health of the 
miner at the time of death, and the 
length of the miner’s coal mine em¬ 
ployment. 

(b) For the purpose of this section a 
miner will be considered to have been 
‘partially disabled” If he or she had 
reduced ability to engage in ‘‘compara¬ 
ble and gainful work” (see 
§ 718.204(b)). 

(c) In order to rebut this presump¬ 
tion the evidence must demonstrate 
that the miner's ability to perform his 
or her usual and customary work or 
“comparable and gainful work” was 
not reduced at the time of his or her 
death or that the miner did not have 
pneumoconiosis. 

(d) The following evidence alone 
shall not be sufficient to rebut the 
presumption: 

(1) Evidence that a deceased miner 
was employed in a coal mine at the 
time of death; 

(2) Evidence pertaining to a deceased 
miner’s level of earnings prior to 

death; 

(3) A chest X-ray interpreted as neg¬ 
ative for the existence of pneumocon¬ 
iosis; 

(4) A death certificate which makes 
no mention of pneumoconiosis. 

§ 718.307 Application of 33 U.S.C. 920(a). 

(a) Section 20(a) of the Longshore¬ 
men’s and Harbor Workers’ Compen¬ 
sation Act, 33 U.S.C. 920(a). provides 
that in any claim for benefits under 
the Longshoremen’s Act it shall be 


presumed, in the absence of substan¬ 
tial evidence to the contrary, that the 
claim comes within the provisions of 
the Act. Section 422(a) of the Act in¬ 
corporates such provision except as 
the Secretary provides by regulation. 

(b) Where one or more of the pre¬ 
sumptions contained § § 718.302- 
718.306 of this part is applicable to a 
claim, or would be applicable but for 
the absence of sufficient coal mine em¬ 
ployment, the provisions of Section 
20(a) of the Longshoremen’s Act shall 
not apply to the factual matters gov¬ 
erned by any such presumption. 

Subpart E—Miscellaneous Provisions 

§ 718.401 Right to obtain evidence. 

Each miner who files a claim for 
benefits under the Act shall upon re¬ 
quest be provided an opportunity to 
substantiate his or her claim by means 
of a complete pulmonary evaluation. 
Accordingly, the Office shall assist 
each claimant in obtaining the evi¬ 
dence. including medical evidence, nec¬ 
essary for a complete adjudication of a 
claim considered under Parts 725 and 
727 of this subchapter. In the case of a 
miner’s claim, initial medical tests and 
examinations shall be arranged for the 
miner by the Office, at no cost to the 
miner (see §§ 725.405 and 725.406 of 
this subchapter). If a conflict in medi¬ 
cal evidence is determined to exist by 
the deputy commissioner or if a miner 
is dissatisfied with the results of medi¬ 
cal evidence obtained by the deputy 
commissioner, additional medical evi¬ 
dence may be obtained by the miner 
or the deputy commissioner, as pro¬ 
vided in § 725.407 of this subchapter. 

S 718.402 Failure to obtain required medi¬ 
cal evidence. 

(a) An individual shall not be deter¬ 
mined entitled to benefits unless he or 
she furnishes such medical and other 
evidence as is reasonably required to 
establish his or her claim. Religious or 
personal scruples against medical ex¬ 
aminations, tests, or treatment shall 
not excuse an individual from submit¬ 
ting relevant evidence or from under¬ 
going such medical examinations or 
tests as the Office may reasonably re¬ 
quire. 

(b) A miner who unreasonably re¬ 
fuses to submit to an examination or 
test requested by the deputy commis¬ 
sioner or a coal mine operator which 
may be liable for the payment of a 
claim, shall not be found eligible for 
benefits under either Part 725 or Part 
727 of this subchapter (see §§725.408 
and 725.414 of this subchapter). 

§ 718.403 Burden of proof. 

Except as provided herein by pre¬ 
sumption or inference the burden of 
proving a fact alleged in connection 
with any provision of this part, shall 
rest with the party making such alle¬ 
gation. 


§ 718.404 Cessation of disability. 

(a) An individual who has been de¬ 
termined to be totally disabled due to 
pneumoconiosis shall promptly notify 
the Office and, where appropriate, the 
responsible coal mine operator, if: 

(1) His or her respiratory or pulmon¬ 
ary condition improves, or 

(2) He or she engages in any coal 
mine employment or “comparable and 
gainful work” (see § 718.204(b)). 

(b) An individual who has been de¬ 
termined to be totally disabled due to 
pneumoconiosis shall, if requested to 
do so upon reasonable notice (e.g.. 
where there is an issue pertaining to 
the validity of the original adjudica¬ 
tion of disability), present himself or 
herself for and submit to examina¬ 
tions or tests as provided in §718.101, 
and shall submit medical reports and 
other evidence necessary for the pur¬ 
poses of determining whether such in¬ 
dividual continues to be under a dis¬ 
ability. 

(c) Except as provided in §718.304, 
where it has been previously deter¬ 
mined that a miner is totally disabled 
due to pneumoconiosis (see §718.204) 
such disability shall be found to have 
ceased in the month in which the im¬ 
pairment. as established by medical or 
other relevant evidence, is no longer of 
such severity as to prevent such miner 
from engaging in “comparable and 
gainful work.” (see § 718.204(b)). 

Appendix A—Standards for Administra¬ 
tion and Interpretation of Chest Roent¬ 
genograms (X-rays) 

The following standards are established in 
accordance with Sections 402(f)(1)(D) and 
413(b) of the Act. They were developed in 
consultation with the National Institute for 
Occupational Safety and Health. These 
standards are promulgated for the guidance 
of physicians and medical technicians to 
insure that uniform procedures are used in 
administering and interpreting X-rays and 
that the best available medical evidence will 
be submitted in support of a claim for black 
lung benefits. Notwithstanding the provi¬ 
sions of §718.102 of this part, for purposes 
of adjudication of a claim, it shall be pre¬ 
sumed in the absence of evidence to the con¬ 
trary that these standards have been met. If 
it is established that one or more standards 
have not been met. the claims adjudicator 
may consider such fact in determining the 
evidentiary weight to be assigned to the 
physician's report of an X-ray. 

(1) Every chest roentgenogram shall be a 
single posteroanterior projection at full in¬ 
spiration on a 14 by 17 inch film. Additional 
chest films or views shall be obtained if they 
are necessary for clarification and classifica¬ 
tion. The film and cassette shall be capable 
of being positioned both vertically an hori¬ 
zontally so that the chest roentgenogram 
will include both apices and costophrenic 
angles. If a miner Is too large to permit the 
above requirements, then a projection with 
minimum loss of costophrenic angle shall be 
made. 

(2) Miners shall be disrobed from the 
waist up at the time the roentgenogram is 
given. The facility shall provide a dressing 
area and, for those miners who wish to use 
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one. the facility shall provide a clean gown. 
Facilities shall be heated to a comfortable 
temperature. 

(3) Roentgenograms shall be made only 
with a diagnostic X-ray machine having a 
rotating anode tube with a maximum of a 2 
mm source (focal spot). 

(4) Except as provided in paragraph (5) 
roentgenograms shall be made with units 
having generators which comply with the 
following: (a) the generators of existing 
roentgenographic units acquired by the ex¬ 
amining facility prior to July 27, 1973, shall 
have a minumum rating of 200 mA at 100 
kVp; (b) generators of units acquired subse¬ 
quent to that date shall have a minimum 
rating of 300 mA at 125 kVp. 

Non. A generator with a rating of 150 
kVp is recommended. 

(5) Roentgenograms made with battery- 
powered mobile or portable equipment shall 
be made with units having a minimum 
rating of 100 mA at 110 kVp at 500 Hz, or 
200 mA at 110 kVp at 50 Hz. 

(6) Capacitor discharge, and field emission 
units may be used. 

(7) Roentgenograms shall be given only 
with equipment having a beam-limiting 
device which does not cause large unex¬ 
posed boundaries. The use of such a device 
shall be discernible from an examination of 
the roentgenogram. 

(8) To insure high quality chest roent¬ 
genograms: 

(!) The maximum exposure time shall not 
exceed Vto of a second except that with 
single phase units with a rating less than 
300 mA at 125 kVp and subjects with chest 
over 28 cm postero-anterior, the exposure 
may be increased to not more than Vio of a 
second: 

<ii) The source or focal spot to film dis¬ 
tance shall be at least 6 feet; 

(ill) Only medium-speed film and medium- 
speed intensifying screens shall be used; 

(iv) Film-screen contact shall be main¬ 
tained and verified at 6 months or shorter 
intervals; 

(v) Intensifying screens shall be inspected 
at least once a month and cleaned when 
necessary by the method recommended by 
the manufacturer 

(vi) All intensifying screens in a cassette 
shall be of the same type and made by the 
same manufacturer 

(vti) When using over 90 kV, a suitable 
grid or other means of reducing scattered 
radiation shall be used; 

(viii) The geometry of the radiographic 
system shall insure that the central axis 
(ray) of the primary beam is perpendicular 
to the plane of the film surface and im¬ 
pinges on the center of the film. 

(9) Radiographic processing: 

(!) Either automatic or manual film pro¬ 
cessing is acceptable. A constant time-tem¬ 
perature technique shall be meticulously 
employed for manual processing. 

(ii) If mineral or other Impurities in the 
processing water introduce difficulty in ob¬ 
taining a high-quality roentgenogram, a 
suitable filter or purification system shall 
be used. 

(10) Before the miner is advised that the 
examination is concluded, the roentgeno¬ 
gram shall be processed and Inspected and 
accepted for quality by the physician, or if 
the physician is not available, acceptance 
may be made by the radiologic technologist. 
In a case of a substandard roentgenogram, 
another shall be immediately made. All sub¬ 
standard roentgenograms shall be clearly 


marked as rejected and promptly sent to the 
Department of Labor. 

(11) An electric power supply shall be used 
which complies with the voltage, current, 
and regulation specified by the manufactur¬ 
er of the machine. 

(12) A densitometric test object may be re¬ 
quired on each roentgenogram for an objec¬ 
tive evaluation of film quality at the discre¬ 
tion of the Department of Labor. 

(13) Each roentgenogram made hereunder 
shall be permanently and legibly marked 
with the name and address of the facility at 
which it is made, the miner’s DOL claim 
number, the date of the roentgenogram, 
and left and right side of film. No other 
identifying markings shall be recorded on 
the roentgenogram. 

(14) Miners known to be pregnant shall 
not be examined except when the examina¬ 
tion is specifically requested in writing by 
the pregnant miner. Miners who are preg¬ 
nant shall be provided with appropriate 
shielding, according to 21 CFR 1000. 

Appendix B— Standards for Administra¬ 
tion and Interpretation of Ventilatory 

Function Tests 

The following standards are established in 
accordance with Section 402(fXlXD) of the 
Act. They were developed in consultation 
with the National Institute for Occupation¬ 
al Safety and Health (NIOSH). These stan¬ 
dards are promugated for the guidance of 
physicians and medical technicians to Insure 
that uniform procedures are used in admin¬ 
istering and interpreting ventilatory func¬ 
tion tests and that the best available medi¬ 
cal evidence will be submitted in support of 
a claim for black lung benefits. Notwith¬ 
standing the provisions of $718,103 of this 
part, for purposes of adjudication of a 
claim, it shall be presumed in the absence of 
evidence to the contrary that these stan¬ 
dards have been met. If it is established 
that one or more standards have not been 
met, the claims adjudicator may consider 
such fact in determining the evidentiary 
weight to be given to the results of the ven¬ 
tilatory function test. 

(1) Instruments to be used for the admin¬ 
istration of pulmonary function tests shall 
be approved by NIOSH and shall conform 
to the following criteria: 

(i) The Instrument shall be accurate 
within ±50 ml or within ±3 percent of read¬ 
ing whichever is greater. 

(ii) The instrument shall be capable of 
measuring vital capacity from 0 to 7 liters 
BTPS. 

(ill) The instrument shall have a low iner¬ 
tia and offer low resistance to airflow such 
that the resistance to airflow at 12 liters per 
second must be less than 1.5 cm H.O/ liter/ 
sec. 

(iv) The xero time point for the purpose 
of timing the Fev, • shall be determined by 
extrapolating the steepest portion of the 
volume-time curve back to the maximal in¬ 
spiration volume or by an equivalent 
method. 

(v) Instruments Incorporating measure¬ 
ments of airflow to determine volume shall 
conform to the same volume accuracy 
stated in subparagraph (1X1) of this Appen¬ 
dix B when presented with flow rates from 
at least 0 to 12 liters per second. 

(vi) The instrument or user of the instru¬ 
ment must have a means of correcting vol¬ 
umes to body temperature saturated with 
water vapor (BTPS) under conditions of 
varying ambient spirometer temperatures 
and barometric pressures. 


(vii) The instrument used shall provide a 
tracing of either flow versus volume or 
volume versus time during the entire forced 
expiration and volume versus time during 
the MW maneuver. A tracing is necessary 
to determine whether the patient has per¬ 
formed the test properly. The tracing must 
be of sufficient size that hand measure¬ 
ments may be made within the requirement 
of subparagraph (1X1) of this Appendix B. 
If a paper record is made it must have & 
paper speed of at least 2 cm/sec and & 
volume sensitivity of at least 10.0 mm of 
chart per liter of volume. 

(viii) The instrument shall be capable of 
accumulating volume for a minimum of 10 
seconds and shall not stop accumulating 
volume before (1) the volume change for a 
0.5 sec interval is less than 25 ml, or (2) the 
flow is less than 50 ml per second for a 0.5 
sec interval. 

(ix) The forced expiratory volume In 1 sec 
(FEV,*) measurements shall comply with 
the accuracy requirements stated In subpar¬ 
agraph (lXi) of this Appendix B. That is, 
they shall be accurately measured to within 
±50 ml or within ±3 percent of reading, 
whichever is greater. 

(x) The instrument must be capable of 
being calibrated in the field with respect to 
the FEV,*. This calibration of the FEV,., 
may be done either directly or indirectly 
through volume and time base measure¬ 
ments. The volume calibration source shall 
provide a volume displacement of at least 3 
liters and shall be accurate to within ±30 
ml. 

(xi) For measuring maximum voluntary 
ventilation (MW) the instrument shall 
have a response which is flat within ±10 
percent up to 4 Hz at flow rates up to 12 
liters per second over the volume range. The 
time for exhaled volume integration or re¬ 
cording shall be no less than 12 sec. and no 
more than 15 sec. The indicated time shall 
be accurate to within ±3 percent. 

A recording of the spirometer tracing is 
required, and the volume sensitivity shall be 
such that 10 mm or more deflection corre¬ 
sponds to 1 liter volume. 

(2) The administration of pulmonary 
function tests shall conform to the follow¬ 
ing criteria: 

(1) Tests shall not be performed during or 
soon after an acute respiratory illness. 

(ii) For the FEV, * use of a nose clip is re¬ 
quired. The procedures shall be explained in 
simple terms to the patient who shall be in¬ 
structed to loosen any tight clothing and 
stand in front of the apparatus. The subject 
may sit, or stand, but care should be taken 
on repeat testing that the same position be 
used. Particular attention shall be given to 
insure that the chin is slightly elevated with 
the neck slightly extended. The patient 
shall be instructed to make a full inspira¬ 
tion from a normal breathing pattern and 
then blow into the apparatus, without inter¬ 
ruption, as hard, fast, and completely as 
possible. At least three forced expirations 
shall be carried out. During the maneuvers, 
the patient shall be observed for compliance 
with Instructions. The expirations shall be 
checked visually for reproducibility from 
the flow-volume or volume-time tracings- 
The effort shall be Judged unacceptable 
when the patient: 

(A) Has not reached full inspiration pre¬ 
ceding the forced expiration; or 

(B) Has not used maximal effort during 
the entire forced expiration; or 

(C) Has not continued the expiration for 
at least 5 sec. or until an obvious plateau in 
the volume-time curve has occurred; or 


FEDERAL REGISTER, VOL 43, NO. 80—TUESDAY, APRIL 25, 1978 





PROPOSED RULES 


17729 


(D) Has coughed or closed his glottis; or 

(E) Has an obstructed mouthpiece or a 
leak around the mouthpiece (obstruction 
due to tongue being placed in front of 
mouthpiece, false teeth falling In front of 
mouthpiece, etc.); or 

(F) Has an unsatisfactory start of expira¬ 
tion, one characterized by excessive hesita¬ 
tion (or false starts), and therefore not al¬ 
lowing back extrapolation of time 0 (ex¬ 
trapolated volume on the volume-time trac¬ 
ing must be less than 10 percent of the 
FVC); or 

(G) Has an excessive variability between 
the three acceptable curves. The variation 
between the two largest FEV, Vs of the 
three satisfactory tracings should not 
exceed 10 percent or 100 ml, whichever is 
greater. 

(iii) For the MW, the subject shall be in¬ 
structed before beginning the test that he 
will be asked to breathe as deeply and as 
rapidly as possible for approximately 15 sec¬ 
onds. 

The test shall be performed with the sub¬ 
ject In the standing position, if possible. 
Care shall be taken on repeat testing that 
the same position be used. The subject shall 
breathe normally into the mouthpiece of 
the apparatus for 10 to 15 seconds to 
become accustomed to the system. He shall 
then be instructed to breathe as deeply and 
as rapidly as possible, and he shall be en¬ 
couraged during the remainder of the ma¬ 
neuver. Subject shall continue the maneu¬ 
ver for 15 seconds. At least 5 minutes of rest 
shall be allowed between maneuvers. At 
least three MW’s shall be carried out. 
During the maneuvers the patient shall be 




observed for compliance with instructions. 
The effort shall be judged unacceptable 
when the patient: 

(A) Has not maintained consistent effort 
for a ieast 15 seconds; or 

(B) Has coughed or closed his glottis; or 

(C) Has an obstructed mouthpiece or a 
leak around the mouthpiece (obstruction 
due to tongue being placed in front of 
mouthpiece, false teeth falling in front of 
mouthpiece, etc.); or 

(D) Has an excessive variability between 
three acceptable curves. The variation be¬ 
tween the two largest MW’s of the three 
satisfactory tracings shall not exceed 10 per¬ 
cent. 

(iv) The instrument shall be recalibrated 
each day before use. The procedure de¬ 
scribed here shall be performed as well as 
any other procedures suggested by the man¬ 
ufacturer of the spirometer being used. 
Using a volume source of 3 liters accurate to 
within ±30 ml, 3 liters of air is introduced 
into the spirometer. These 3 liters shall be 
introduced in a period of approximately V4 
second and a second trial done with a time 
of approximately two seconds. The volume 
measured by the spirometer shall be be¬ 
tween 2.90 and 3.10 liters for both trials. Ac¬ 
curacy of the time measurement used in de¬ 
termining the FEV,.* shall be checked using 
the manufacturer’s stated procedure and 
shall be within ±3 percent of actual. 

(v) (A) The first step in evaluating a spiro¬ 
gram for the FEV,.* shall be to determine 
whether or not the patient has performed 
the test properly or as described in <2Xii) 
above. From the three satisfactory tracings, 
the forced expiratory volume in one second 


(FEV, ♦ shall be measured and recorded. The 
largest observed FEV,. shall be used in the 
analysis, corrected to BPTS, 

(B) Only MW maneuvers which demon¬ 
strate consistent effort for at least 12 sec¬ 
onds shall be considered acceptable. The 
largest accumulated volume for a 12 second 
period corrected to BPTS and multiplied by 
five is to be reported as the MW. 

TABLES Bl. B2, B3. AND B4 

The following tables Bl. B2, B3. and B4 
set forth the values to be applied in deter¬ 
mining whether total disability may be es¬ 
tablished under §718.204(0(1), Table Bl 
and B2 set forth values which reflect 60 per¬ 
cent of predicted normal ventilatory vol¬ 
umes for women and men respectively as de¬ 
termined by a measure of an individual’s 
Forced Expiratory Volume in One Second 
(FEV,*), in liters, adjusted for body tem¬ 
perature saturated with water vapor 
(BTPS), as a function of age and height. 
Tables B3 and B4 set forth values for men 
and for women which reflect 60 percent of 
predicted normal Maximum Voluntary Ven¬ 
tilation (MW), also know equivalently as 
Maximum Breathing Capacity, (MBC), in 
liters per minute, adjusted for BTPS. as a 
function of age and height. 

In order to establish total disability in ac¬ 
cordance with §718.204(cXl>. both the 
FEV,* and MW must be decreased to the 
extent indicated, although any negative de¬ 
viation from normal may be indicative of a 
respiratory or pulmonary impairment which 
may be considered in light of all other evi¬ 
dence in the adjudication of a claim for 
benefits under the Act. 
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TABLE B2 (FEV^.q FOR MALES) SOURCE: Knudscn, etal., American Review of 
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Appendix C 

The following table sets forth the values 
to be applied in determining whether total 
disability may be established in accordance 
with §§718.204(0(2) and 718.305 (a), (c). 
The values contained in this table are indic¬ 
ative of impairment only. They do not es¬ 
tablish a degree of disability except as pro¬ 
vided in §§718.204(0(2) and 718.305 (a), (c) 
of this subchapter, nor do they establish 
standards for determining normal alveolar 
gas exchange values for any particular indi¬ 
vidual. 

A miner who meets the following medical 
specifications shall be found to be totally 
disabled, in the absence of rebutting evi¬ 
dence. if the values specified in one of the 
following tables are met: 

(1) For arterial blood-gas studies per¬ 
formed at test sites up to 4,000 feet above 
sea level: 


Arterial pCO, (mm 

Arterial pO, equal 

Hg) 

to or than (mm 


Hg) 


25 or below__—...— 75 


27 



73 

2ft 



72 

29. 



71 




70 

31 



69 

.12 



68 

33. 



67 

34______ 



66 

35.. 



65 

36. . 



64 




63 

38___ 



62 

39____ 



61 

40-45__ _ 



60 

Above 45.. 



<») 






•Any value. 

For arterial blood-gas studies performed 
at test sites between 4,000 and 6,000 feet 
above sea level, 

(i) Any pO,Value which is equal to or 
below 60 mm Hg, or 

(ii) Any pCO* value which is equal to or 
above 42 mm Hg. 

Signed this 18th day of April. 1978. 
at Washington, D.C. 

Ray Marshall, 
Secretary of Labor. 

[FR Doc. 78-11086 Filed 4-24-78; 8:45 ami 


[ 4510 - 27 ] 

[20 CFR Port 725] 

CLAIMS FOR BENEFITS UNDER PART C OF TITLE 
IV OF THE FEDERAL MINE SAFETY AND 
HEALTH ACT, AS AMENDED 

Federal Mina Safety and Health Act of 1977, 
at amended 

AGENCY: Employment Standards Ad¬ 
ministration, Labor. 

ACTION: Notice of proposed rulemak¬ 
ing. 

SUMMARY: This part revises the reg¬ 
ulations contained in Part 725 to es¬ 
tablish comprehensive procedures for 
the handling and adjudication of 
claims for black lung benefits filed 
with the Secretary of Labor and re¬ 


peals the provisions of Parts 715, 717, 
and 720 which are superseded by these 
revised regulations. 

DATES: Written comments on this 
proposed rulemaking may be submit¬ 
ted by interested persons to the 
person specified below on or before 
May 25, 1978. Such written comments 
will be available for inspection during 
regular business hours at the office in¬ 
dicated below: 

ADDRESS: Comments should be sent 
to Mr. Robert B. Dorsey (see For Fur¬ 
ther Information Contact). 

FOR FURTHER INFORMATION 
CONTACT: 

Robert B. Dorsey, Chief, Branch of 
Claims Determination. Division of 
Coal Mine Workers’ Compensation. 
Office of Workers’ Compensation 
Programs, Employment Standards 
Administration. U.S. Department of 
Labor. Room C 3526, NDOL Build¬ 
ing, 200 Constitution Ave., N.W., 
Washington, D.C. 20210. 

SUPPLEMENTARY INFORMATION: 
The Black Lung Benefits Reform Act 
of 1977 and the Black Lung Benefits 
Revenue Act of 1977, enacted March 1. 
1978, significantly amend the Black 
Lung Benefits Act of 1972. Among 
other things, the 1977 amendments es¬ 
tablish the black lung disability trust 
fund for the payment of all claims 
predicated upon coal mine employ¬ 
ment which terminated prior to Janu¬ 
ary 1, 1970, and for other claims for 
which no operator liability can be es¬ 
tablished. This fund is financed by a 
tax upon coal produced by individual 
coal mine operators. 

Other provisions of the act as now 
amended substantially amend the 
standards for determining eligibility 
for benefits, modify the evidentiary re¬ 
quirements necessary to establish enti¬ 
tlement to benefits, eliminate certain 
restrictions on the filing of claims, es¬ 
tablish penalties to be imposed if a 
coal mine operator fails to meet its ob¬ 
ligations, and make technical, correct¬ 
ing, and other administrative, and pro¬ 
cedural. and substantive changes 
which make it necessary to repeal 
Pans 715, 717, and 720 and completely 
revise Part 725 of this Subchapter. 

Prior to publication of this docu¬ 
ment officials of the Employment 
Standards Administration met with 
representatives of the persons affected 
by the recent amendments to the 
Black Lung Benefits Act, advised the 
representatives of the needs for revi¬ 
sions in the regulations to implement 
these amendments, and received com¬ 
ments and suggestions from them. 
Some suggestions have been incorpo¬ 
rated into this document. In order to 
avoid undue delay in the implementa¬ 
tion of the provisions of the Black 
Lung Benefits Reform Act of 1977, ap¬ 
proved March 1, 1978, and the adjudi¬ 


cation of the pending and newly filed 
claims, it has been determined that it 
is impracticable and unnecessary to 
afford interested persons more than 
30 days to submit written comments 
on this proposal. 

DRAFTING INFORMATION: This 
document was prepared under the di¬ 
rection and supervision of Donald Elis- 
burg. Assistant Secretary of Labor for 
Employment Standards. 

The principal author of this docu¬ 
ment is Mark E. Solomons, Counsel 
for Black Lung, Employee Benefits Di¬ 
vision, Office of the Solicitor, U.S. De¬ 
partment of Labor. However, person¬ 
nel of the Division of Coal Mine Work¬ 
ers’ Compensation, Office of Workers’ 
Compensation Programs. Employment 
Standards Administration, U.S. De¬ 
partment of Labor have participated 

in its development. _ 

As proposed, 20 CFR Chapter VI, 
Subchapter B, would be revised as fol¬ 
lows: 

1. Parts 715, 717, and 720 are re¬ 
pealed. 

2. Part 725 is revised to read as fol¬ 
lows: 

FART 725—CLAIMS FOR BENEFITS UNDER 
PART C OF TITLE IV OF THE FEDERAL MINE 
SAFETY AND HEALTH ACT, AS AMENDED 

Subport A—Gonorol 

Sec. 

725.1 Statutory provisions. 

725.2 Purpose and applicability of this 
part. 

725.3 Contents of this part. 

725.4 Applicability of other parts In this 
title. 

725.101 Definitions and use of terms. 

725.102 Disclosure of program information. 

Subpori B — Ftnoni Entittod to BonofHt, Condition* 
end Duration of Entitlement 

725.291 Who is entitled to benefits, con- 
tents of this subpart. 

725.202 Miner defined, condition of entitle¬ 
ment. miner. 

725 203 Duration of entitlement; miner. 

725.204 Determination of relatlonship- 

SPOUSC*. 

725.205 Determination of dependency; 
spouse. 

725.206 Determination of relationship; di¬ 
vorced spouse. 

725.207 Determination of dependency: di¬ 
vorced spouse. 

725.208 Determination of relationship; 

child. 

725.20? Determination of dependency; 
child. 

725.210 Duration of augmented benefits. 

725.211 Tiine of determination of relation¬ 
ship and dependency of spouse or child 
for purposes of augmentation of bene¬ 
fits. 

725.212 Conditions of entitlement; surviv¬ 
ing spouse or surviving divorced spouse. 

725.213 Duration of entitlement; surviving 
spouse or surviving divorced spouse. 

725.214 Determination of relationship: sur¬ 
viving spouse. 

725.215 Determination of dependency, sur¬ 
viving spouse. 

725.216 Determination of relationship: sur¬ 
viving divorced spouse. 
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Sec. 

725.217 Determination of dependency; sur¬ 
viving spouse. 

725.218 Conditions of entitlement; child. 

725.219 Duration of entitlement; child. 

725.220 Determination of relationship; 
child. 

725.221 Determination of dependency; 
child. 

725.222 Conditions of entitlement; parent, 
brother, or sister. 

725.223 Duration of entitlement; parent, 
brother, or sister. 

725.224 Determination of relationship; 
parent, brother, or sister. 

725.225 Determination of dependency; 
parent, brother, or sister. 

725.226 “Good cause” for delayed filing of 
proof of support. 

725.227 Time of determination of relation¬ 
ship and dependency of survivors. 

725.228 Effect of conviction of felonious 
and Intentional homicide on entitlement 
to benefits. 

725.229 Intestate r personal property. 

725.230 Legal impediment. 

725.231 Domicile. 

725.232 Member of the same household— 
“living with.” “living in the same house¬ 
hold.” and "living in the miner's house¬ 
hold.” defined. 

725.233 Support and contributions. 

Subport C—Filing of Goimt 

725.301 Who may file a claim. 

725.302 Evidence of authority to file a 
claim on behalf of another. 

725.303 Date and place of receipt of claims. 

725.304 Forms and initial processing. 

725.305 When a written statement is con¬ 
sidered a claim. 

725.306 Withdrawal of a claim. 

725.307 Cancellation of a request for with¬ 
drawal. 

725.308 Time limits for filing claims. 

725.309 Duplicate claims. 

725.310 Modification of awards and den¬ 
ials. 

725.311 Communications with respect to 
claims, time computations. 

Subport P— Adjudication ot Goimt; Adjudication 
Officort 

725.350 Who are the adjudication officers. 

725.351 Powers of adjudication officers' 

725.352 Disqualification of adjudication of¬ 
ficer. 

725.360 Parties to proceedings. 

725.361 Party amicus curiae. 

725.362 Representation of parties. 

725.363 Qualification of representative. 

725.364 Authority of representative. 

725.365 Approval of representative's fees; 
lien against benefits. 

725.366 Fees for representatives. 

725.367 Payment of a claimant’s attorney's 
fee by responsible operator. 

725.401 General. 

725.402 Approved State workers' compen¬ 
sation law. 

725.403 Requirement to file under State 
workers' compensation law—section 415 
claims. 

Development of evidence-general. 

<25.405 Development of medical evidence: 
scheduling of medical examinations and 
tests. 

Medical examinations and tests. 

U2Z Additional medical evidence. 

«*o.4C8 Refusal to submit to medical ex¬ 
aminations or tests. 

‘25.409 Denial of a claim by reason of 
abandonment. 

725.410 Initial findings by the Deputy 
Commissioner. 


Sec. 

725.411 Adjudication upon initial findings 
of eligibility and no operator responsi¬ 
bility. 

725.412 Identification and notification of 
responsible operator. 

725.413 Operators response to notification. 

725.414 Development of operator's evi¬ 
dence, claimant’s rebuttal evidence. 

725.415 Action by the Deputy Commission¬ 
er after development of operator's evi¬ 
dence. 

725.416 Conferences. 

725.417 Action at the conclusion of confer¬ 
ence. 

725.418 Proposed decision and order. 

725.419 Response to proposed decision and 
order. 

725.420 Initial determinations. 

725.421 Referral of claim to the Office of 
Administrative Law Judges. 

725.422 Legal assistance. 

Subport E—Hooringt 

725.450 Right to a hearing. 

725.451 Request for hearing. 

725.452 Type of hearing; parties. 

725.453 Notice of hearing. 

725.453A Time and place of hearing. 

725.454 Change of time and place for hear¬ 
ing; transfer of cases. 

725.455 Hearing procedures—generally. 

725.456 Introduction of evidence. 

725.457 Witnesses. 

725.458 Depositions; interrogatories. 

725.459 Witness fees. 

725.459A Oral argument and written alle¬ 
gations. 

725.460 Consolidated hearings. 

725.461 Waiver of right to appear. 

725.462 Withdrawal of controversion of 
issues set for formal hearing—effect. 

725.463 Issues to be resolved at hearing; 
new issues. 

725.464 Record of hearing. 

725.465 Dismissals for cause. 

725.466 Order of dismissal. 

725.475 Termination of hearings. 

725.476 Issuance of decision and order. 

725.477 Form and contents of decision and 
order. 

725.478 Filing and service of decision and 
order. 

725.479 Finality of decisions and orders. 

725.480 Modification of decisions and 
orders. 

725.481 Right to appeal to the Benefits 
Review Board. 

725.482 Judicial review. 

725.483 Costs in proceedings brought with¬ 
out reasonable grounds. 

Subport F—ftotpontiblo Cool Min* Operator* 

725.490 Statutory provisions and scope. 

725.491 Operator defined. 

725.492 Responsible operator defined. 

725.493 Criteria for identifying a responsi¬ 
ble operator. 

725.494 Insurance coverage. 

725.495 Penalty for failure to insure. 

Subport G—Poymant of Bonofitt 

725.501 Payment provisions generally. 

725.502 Manner of payment, payment peri¬ 
ods. 

725.503 Date from which benefits are pay¬ 
able. 

725.503A Payments to a claimant em¬ 
ployed as a miner. 

725.504 Payees. 

725.505 Payment on behalf of another, 
“legal guardian” defined. 

725.506 Guardian for minor or incompe¬ 
tent. 


Sec. 

725.510 Representative payee. 

725.511 Use and benefit defined. 

725.512 Support of legally dependent 
spouse, child, or parent. 

725.513 Accountability, transfer. 

725.514 Certification to dependent of aug¬ 
mentation portion of benefit. 

725.515 Assignment and exemption from 
claims of creditors. 

725.520 Computation of benefits. 

725.521 Computation of payments—Lump 
sum awards. 

725.522 Payments prior to final adjudica¬ 
tion. 

725.530 Operator payments; generally. 

725.531 Receipt for payment. 

725.532 Suspension of payments. 

725.533 Modification of benefit amounts; 
general 

725.534 Reduction of State benefits. 

725.535 Reduction; receipt of State or Fed¬ 
eral benefit. 

725.536 Reductions; excess earnings. 

725.537 Reductions; retroactive effect of an 
additional claim for benefits. 

725.538 Reductions; effect of augmentation 
of benefits based on subsequent qualifi¬ 
cation of individual. 

725.539 More than one reduction event. 

725.540 Overpayments. 

725.541 Notice of w r aiver of adjustment or 
recovery of overpayment. 

725.542 When waiver of adjustment or re¬ 
covery may be applied. 

725.543 Standards for waiver of adjust¬ 
ment or recovery. 

725.544 Collection and compromise of 
claims for overpayment. 

725.545 Underpayments. 

725.546 Relation to provisions for reduc¬ 
tions or increases. 

725.547 Applicability of overpayment and 
underpayment provisions to operator or 
carrier. 

Subpart H—Enforcamant -of Liability, report* 

725.601 Enforcement generally. 

725.602 Reimbursement of the fund. 

725.603 Payments by the fund on behalf of 
an operator, liens. 

725.604 Enforcement of final awards. 

725.605 Defaults. 

725.606 Security for the payment of bene¬ 
fits. 

725.607 Payments in addition to compensa¬ 
tion. 

725.608 Interest. 

725.620 Failure to secure benefits; other 
penalties. 

725.621 Reports. 

Subpart I—Medical Banafits and Vocational 
Rehabilitation 

725.701 Availability of medical benefits. 

725.702 Physician defined. 

725.703 Notification of right to medical 
benefits, authorization of treatment. 

725.704 Arrangements for medical care by 
responsible operator. 

725.705 Authorization to provide medical 
services. 

725.706 Reports of physicians and supervi¬ 
sion of medical care. 

725.707 Disputes concerning medical bene¬ 
fits. 

725.710 Objective of vocational rehabilita¬ 
tion. 

725.711 Requests for and referral to voca¬ 
tional rehabilitation assistance. 

Authority: 5 U.S.C. 301. Reorganization 

Plan No. 6 of 1950. 15 FR 3174. 30 U.S.C. 901 

et seq., 902(f), 925, 932. 934, 936, 945; 33 

U.S.C. 901 et seq. 


FEDERAL REGISTER, VOL 43, NO. 80—TUESDAY, APRIL 25, 1978 




17734 


PROPOSED RULES 


Subpart A—General 

§ 725.1 Statutory provisions. 

(a) General Title IV of the Federal 
Coal Mine Health and Safety Act of 
1969 as amended by the Black Lung 
Benefits Act of 1972. the Mine Safety 
and Health Act of 1977. the Black 
Lung Benefits Reform Act of 1977 and 
the Black Lung Benefits Revenue Act 
of 1977 provides for the payment of 
benefits to a coal miner who is totally 
disabled due to pneumoconiosis (black 
lung disease) and to certain survivors 
of a miner who was totally (or in ac¬ 
cordance with Section 411(c) (5) of the 
Act. partially) disabled due to pneu¬ 
moconiosis, or who died due to pneu¬ 
moconiosis. 

(b) Part B. Part B of Title IV of the 
Act provides that all claims filed be¬ 
tween December 30, 1969 and June 30. 
1973 are to be filed with, processed 
and paid by the Secretary of Health, 
Education, and Welfare through the 
Social Security Administration; claims 
filed by the survivor of a miner before 
January 1, 1974 or within 6 months of 
the miner's death if death occurred 
before January 1, 1974, and claims 
filed by the survivor of a miner who 
was receiving benefits under Part B of 
Title IV of the Act at the time of 
death, if filed within 6 months of the 
miner’s death, are also adjudicated 
and paid by the Social Security Ad¬ 
ministration. 

(c) Section 415. Claims filed by a 
miner between July 1 and December 
31. 1973 are adjudicated and paid 
under Section 415. Section 415 pro¬ 
vides that a claim filed between the 
appropriate dates shall be fiied with 
and adjudicated by the Secretary of 
Labor under certain incorporated pro¬ 
visions of the Longshoremen’s and 
Harbor Workers’ Compensation Act 
(33 U.S.C. 901 et seq.). A claim ap¬ 
proved under Section 415 is paid under 
Part B of Title IV of the Act for peri¬ 
ods of eligibility occurring between 
July 1 and December 31, 1973. and for 
periods of eligibility thereafter, is paid 
by a coal mine operator which is deter¬ 
mined liable for the claim or the Black 
Lung disability Trust Fund if no oper¬ 
ator is identified or if the miner’s last 
coal mine employment terminated 
prior to January 1. 1970. An operator 
which may be found liable for a Sec¬ 
tion 415 claim is notified of the claim 
and allowed to participate fully in the 
adjudication of such claim. A claim 
filed under Section 415 is for all pur¬ 
poses considered as if it was a Part C 
claim (see paragraph (d) of this sec¬ 
tion) and the provisions of Part C of 
Title IV of the Act are fully applicable 
to a Section 415 claim except as is oth¬ 
erwise provided in Section 415. 

(d) Part C. Claims filed by a miner 
or survivor on or after January 1, 1974 
are filed, adjudicated, and paid under 
the provisions of Part C of Title IV of 


the Act. Part C requires that a claim 
filed on or after January 1, 1974 shall 
be filed under an applicable approved 
State workers' compensation law or if 
no such law has been approved by the 
Secretary of Labor, the claim may be 
filed with the Secretary of Labor 
under Section 422 of the Act. Claims 
filed with the Secretary of Labor 
under Part C are processed and adju¬ 
dicated by the Secretary and paid by a 
coal mine operator. If the miners last 
coal mine employment terminated 
before January 1, 1970, or, if no re¬ 
sponsible operator can be identified 
benefits are paid by the Black Lung 
Disability Trust Fund. Claims adjudi¬ 
cated under Part C are subject to cer¬ 
tain incorporated provisions of the 
Longshoremen’s and Harbor Workers' 
Compensation Act. 

(e) Section 435. Section 435 of the 
Act affords each person who has filed 
a claim for benefits under Part B. Sec¬ 
tion 415, or Part C, and whose claim 
has been denied or is still pending as 
of the effective date of the Black Lung 
Benefits Reform Act of 1977 the right 
to have his or her claim reviewed on 
the basis of the 1977 amendments to 
the Act, and under certain circum¬ 
stances to submit new evidence in sup¬ 
port of the claim. 

(f) Changes made by the Black Lung 
Benefits Reform Act of 1977. In addi¬ 
tion to those changes which are re¬ 
flected in paragraphs (aMe) of this 
section the Black Lung Benefits 
Reform Act of 1977 contains a number 
of significant amendments to the Act's 
standards for determining eligibility 
for benefits. Among these are (1) a 
provision which clarifies the definition 
of “pneumoconiosis" to include any 
"chronic dust disease of the lung or its 
sequelae, including respiratory and 
pulmonary impairments, arising out of 
coal mine employment", (2) a provi¬ 
sion which defines “miner" to include 
any person who works or has worked 
in or around a coal mine or coal prep¬ 
aration facility and in coal mine con¬ 
struction or coal transportation Under 
certain circumstances, (3) a provision 
which limits the denial of a claim 
solely on the basis of employment in a 
coal mine, (4) a provision which autho¬ 
rizes the Secretary of Labor to estab¬ 
lish standards and develop criteria for 
determining total disability or death 
due to pneumoconiosis with respect to 
a Part C claim. (5) a new presumption 
which requires the payment of bene¬ 
fits to the survivors of a miner who 
was employed for 25 or more years in 
the mines under certain conditions. (6) 
provisions relating to the treatment to 
be accorded affidavits in the case of a 
deceased miner, certain X-ray inter¬ 
pretations, and certain autopsy re¬ 
ports in the development of a claim, 
and (7) other clarifying, procedural, 
and technical amendments. 

(g) Changes made by the Black Lung 
Benefits Revenue Act of 1977. The 


Black Lung Benefits Revenue Act of 
1977 establishes the Black Lung Dis¬ 
ability Trust Fund which is financed 
by a specified tax imposed upon each 
ton of coal (except lignite) sold in the 
United States after March 31, 1978. 
The Secretary of the Treasury is the 
managing Trustee of the Fund and 
benefits are paid from the Fund upon 
the direction of the Secretary of 
Labor. The Fund is liable for the pay¬ 
ment of all claims approved under Sec¬ 
tion 415, Part C and Section 435 of the 
Act for all periods of eligibility occur¬ 
ring on or after January 1, 1974, with 
respect to claims where the miner’s 
last coal mine employment terminated 
before January 1. 1970, or where indi¬ 
vidual liability cannot be assessed 
against a coal mine operator for such 
reasons as bankruptcy or insolvency. 
The Fund is also authorized to pay 
certain claims which a responsible op¬ 
erator has refused to pay within a rea¬ 
sonable time, and seek reimbursement 
from such operator. The purpose of 
the Fund and the Black Lung Benefits 
Revenue Act of 1977 Is to ensure that 
coal operators or the coal industry will 
fully bear the cost of black lung dis¬ 
ease for the present time and in the 
future. The Black Lung Benefits Rev¬ 
enue Act of 1977 also contains other 
provisions relating to the Fund and 
authorizes a coal mine operator to es¬ 
tablish its own trust fund for the pay¬ 
ment of certain claims. 

(h) Longshoremen's Act provisions. 
The adjudication of claims filed under 
Sections 415, 422, and 435 of the Act is 
governed by various procedural and 
other provisions contained in the 
Longshoremen’s and Harbor Workers' 
Compensation Act (LHWCA) as 
amended from time to time which are 
incorporated within the Act by Sec¬ 
tions 415 and 422. The incorporated 
LHWCA provisions are applicable 
under the Act except as is otherwise 
provided by the Act or as provided by 
regulations of the Secretary. The 
LHWCA is designed primarily to pro¬ 
vide for the payment of workers’ com¬ 
pensation benefits to persons em¬ 
ployed in maritime and certain other 
types of employment. The Black Lung 
Act provides benefits on account of a 
latent and sometimes progressive, oc¬ 
cupationally related disease. Although 
occupational disease benefits are also 
payable under the LHWCA, the pri¬ 
mary focus of the procedures set forth 
in that Act is upon a time definite of 
traumatic injury or death. Because of 
tliis and other significant differences 
between a black lung and longshore 
claim, it is determined, in accordance 
with the authority set forth in Section 
422 of the Act, that certain of the in¬ 
corporated procedures prescribed by 
the LHWCA must be altered to fit the 
circumstances ordinarily confronted in 
the adjudication of a black lung claim. 
The changes made are based upon the 
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Department's experience in processing 
black lung claims gained since July 1. 
1973 and all such changes are specified 
in this part or Part 727 of this sub¬ 
chapter. No other departure from the 
incorporated provisions of the 
LHWCA is intended. 

§725.2 Purpose and applicability of this 
part 

(a) It is the purpose of this part to 
set forth the procedures to be followed 
and standards to be applied in the 
filing, processing, adjudication and 
payment of claims filed under Part C 
of Title IV of the Act. 

(b) This part is applicable to all 
claims filed under Part C of Title IV 
of the Act on or after the effective 
date of this part and shall also be ap¬ 
plicable to claims pending on the ef¬ 
fective date of this part as provided in 
Part 727 of this subchapter. 

(c) This part is applicable to claims 
considered under Section 435 of the 
Act and Part 727 of this subchapter as 
provided in part 727 of this sub- 
chapter. 

§ 725.3 Contents of this part 

(a) This Subpart A describes the 
statutory provisions which relate to 
claims considered under this part, the 
purpose and scope of this part, defini¬ 
tions and usages of terms applicable to 
this part, and matters relating to the 
availability of information collected by 
the Department of Labor in connec¬ 
tion with the processing of claims. 

(b) Subpart B contains criteria for 
determining who may be found enti¬ 
tled to benefits under this part and 
other provisions relating to the condi¬ 
tions and duration of eligibility of a 
particular individual. 

(c) Subpart C describes the proce¬ 
dures to be followed and action to be 
taken in connection with the filing of 
a claim under this part. 

(d) Subpart D of this part sets forth 
the duties and powers of the persons 
designated by the Secretary of Labor 
to adjudicate claims, provisions relat¬ 
ing to the rights of parties and repre¬ 
sentatives of parties, and the proce¬ 
dure to be followed in the informal 
processing and adjudication of a claim 
under this part. 

(e) Subpart E describes the proce¬ 
dures to be followed if a hearing is re¬ 
quired with respect to a claim. 

Cf) Subpart P contains provisions 
governing the identification of a coal 
mine operator which may be liable for 
the payment of a claim under this 
part. 

(g) Subpart G contains provisions 
governing the payment of benefits 
with respect to an approved claim. 

(h) Subpart H describes the statu¬ 
tory mechanisms provided for the en¬ 
forcement of a coal mine operator’s li¬ 
ability, sets forth the penalties which 
may be applied in the case of a de¬ 


faulting coal mine operator, and de¬ 
scribes the obligation of coal operators 
and their insurance carriers to file cer¬ 
tain reports. 

(i) Subpart I describes the right of 
certain beneficiaries to receive medical 
treatment benefits and vocational re¬ 
habilitation under the Act. 

§ 725.4 Applicability of other parts in this 
title. 

(a) Part 718. Part 718 of this sub¬ 
chapter, which contains the criteria 
and standards to be applied in deter¬ 
mining whether a miner is or was to¬ 
tally disabled due to pneumoconiosis 
or whether a miner died due to pneu¬ 
moconiosis shall be applicable to the 
determination of claims under this 
part. Until a revised Part 718 is pro¬ 
mulgated by the Secretary in accor¬ 
dance with Section 402(f)(1) of the 
Act, the criteria contained in subpart 
C of Part 727 of this subchapter shall 
be applicable in determining claims for 
benefits under this part, and such cri¬ 
teria shall be applicable at all times 
with respect to claims filed under this 
Part under Section 11 of the Black 
Lung Benefits Reform Act of 1977. 

(b) Parts 715 , 717, 720 . Parts 715, 717 
and 720 of this subchapter, which es¬ 
tablished the procedures for the filing, 
processing, and payment of claims 
filed under Section 415 of the Act are 
repealed and pertinent provisions of 
these parts which retain significance 
are incorporated within this part as 
appropriate. 

(c) Part 726. Part 726 of this sub- 
chapter, which sets forth the obliga¬ 
tions imposed upon a coal operator to 
insure or self-insure its liability for the 
payment of benefits to certain eligible 
claimants is applicable to this part as 
appropriate. 

(d) Part 727. Part 727 of this sub- 
chapter which governs the review, ad¬ 
judication and payment of pending 
and denied claims under Section 435 of 
the Act is applicable to this part as 
provided in such Part 727. The criteria 
contained in subpart C of Part 727 for 
determining a claimant's eligibility for 
benefits shall be applicable under this 
part with respect to all claims filed 
before a revised Part 718 of this sub- 
chapter is promulgated by the Secre¬ 
tary in accordance with Section 402(f) 
(1) of the Act, and shall also be appli¬ 
cable to all claims filed under this part 
under Section 11 of the Black Lung 
Benefits Reform Act of 1977. 

(e) Part 410. Part 410 of this title 
which sets forth provisions relating to 
a claim for black lung benefits under 
Part B of Title IV of the Act is inappli¬ 
cable to this part except as is provided 
in this part, or in Part 718 of this sub¬ 
chapter. 

§725.101 Definitions and use of terms. 

(a) Definitions. For purposes of this 
subchapter, except where the content 


clearly indicates otherwise, the follow¬ 
ing definitions apply: 

(1) The "Act” means the Federal 
Coal Mine Health and Safety Act, 
Pub. L. 91-173, 83 Stat. 742, 30 U.S.C. 
801-960, as amended by the Black 
Lung Benefits Act of 1972, the Mine 
Safety and Health Act of 1977, the 
Black Lung Benefits Reform Act of 
1977, and the Black Lung Benefits 
Revenue Act of 1977. 

(2) The "Longshoremen's Act” or 
"LHWCA” means the Longshoremen's 
and Harbor Worker's Compensation 
Act of March 4. 1927, c. 509, 44 Stat. 
1424, 33 U.S.C. 901-950, as amended 
from time to time. 

(3) The "Social Security Act" means 
the Social Security Act. Act of August 
14, 1935, c. 531, 49 Stat. 620, 42 U.S.C. 
301-431, as amended from time to 
time. 

(4) A "workers’ compensation law” 
means a law providing for payment of 
benefits to employees, and their de¬ 
pendents and survivors, for disability 
on account of injury including occupa¬ 
tional disease or death suffered in con¬ 
nection with their employment. 

(5) "State” includes any State of the 
United States, the District of Colum¬ 
bia, the Commonwealth of Puerto 
Rico, the Virgin Islands, American 
Samoa, Guam, the Trust Territory of 
the Pacific Islands, and prior to Janu¬ 
ary 3, 1959, and August 21, 1959, re¬ 
spectively, the territories of Alaska 
and Hawaii. 

(6) "Department” means the United 
States Department of Labor. 

(7) "Secretary” means the Secretary 
of Labor, United States Department of 
Labor, or a person authorized by him 
or her to perform his or her functions 
under Title IV of the Act. 

(8) "Office” or "OWCP” means the 
Office of Workers’ Compensation Pro¬ 
grams, United States Department of 
Labor. 

(9) "Director” means the Director, 
OWCP, or his or her designee. 

(10) "Division” or "DCMWC” means 
the Division of Coal Mine Workers' 
Compensation in the OWCP, United 
States Department of Labor. 

(11) "Deputy Commissioner” means 
a person appointed as provided in Sec¬ 
tions 39 and 40 of the LHWCA, or his 
or her designee, who is authorized to 
develop and adjudicate claims as pro¬ 
vided in this subchapter (see 
§725.350). 

(12) "Office of Administrative Law 
Judges” means the Office of Adminis¬ 
trative Law Judges, United States De¬ 
partment of Labor. 

(13) "Chief Administrative Law 
Judge” means the Chief Administra¬ 
tive Law Judge of the Office of Ad¬ 
ministrative Law Judges, United 
States Department of Labor, 1111 20th 
Street NW., Washington, D.C. 20036. 

(14) "Administrative law judge” 
means a person qualified under 5 
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U.S.C. 3105, to conduct hearings and 
adjudicate claims for benefits filed 
pursuant to Section 415 and Part C of 
the Act. Until March 1. 1979, it shall 
also mean an individual appointed to 
conduct such hearings and adjudicate 
such claims under Pub. L. 94-504. 

(15) “Benefits Review Board” or 
“Board” means the Benefits Review 
Board, United States Department of 
Labor, an appellate tribunal appointed 
by the Secretary of Labor pursuant to 
the provisions of Section 21(b)(1) of 
the LHWCA. See Parts 801, 802 of this 
title. 

(1-6) “Claim” means a written asser¬ 
tion of entitlement to benefits under 
Section 415 or Part C of Title IV of 
the Act, submitted in a form and 
manner authorized by the provision of 
- this subchapter. 

(17) “Claimant” means an Individual 
who files a claim for benefits under 
this part. 

(18) “Benefits” means all money or 
other benefits paid or payable under 
Section 415 or Part C of Title IV of 
the Act on account of disability or 
death due to pneumoconiosis. 

(19) “Beneficiary” means a miner or 
any surviving spouse, divorced spouse, 
child, parent, brother or sister, who is 
entitled to benefits under Section 415 
and Part C of Title IV of the Act. 

(20) “Pneumoconiosis” means a 
chronic dust disease of the lung and 
its sequelae, including respiratory and 
pulmonary impairments, arising out of 
coal mine employment (see Part 718 of 
this subchapter). 

(21) “Total disability” and “partial 
disability”, for purposes of this part, 
have the meaning given them as pro¬ 
vided in Part 718 of this subchapter. 

(22) “The Nation’s coal mines” 
means all coal mines located in any 
State. 

(23) “Coal mine” means an area of 
land and all structures, facilities, ma¬ 
chinery, tools, equipment, shafts, 
slopes, tunnels, excavations and other 
property, real or personal, placed 
upon, under or above the surface of 
such land by any person, used in, or to 
be used in, or resulting from, the work 
of extracting in such area bituminous 
coal, lignite or anthracite from its nat¬ 
ural deposits in the earth by any 
means or method, and in the work of 
preparing the coal so extracted, and 
includes custom coal preparation fa¬ 
cilities. 

(24) “Underground coal mine” 
means a coal mine in which the earth 
and other materials which lie above 
and around the natural deposit of coal 
(i.e., overburden) are not removed in 
mining; including all land, structures, 
facilities, machinery, tools, equipment, 
shafts, slopes, tunnels, excavations 
and other property, real or personal, 
appurtenant thereto. 

(25) “Coal preparation” means the 
breaking, crushing, sizing, cleaning. 
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washing, drying, mixing, storing and 
loading of bituminous coal, lignite or 
anthracite, and such other work of 
preparing coal as is usually done by 
the operator of a coal mine. 

(26) “Miner” or “coal miner” means 
any individual who works or has 
worked in or around a coal mine or 
coal preparation facility in the extrac¬ 
tion or preparation of coal. The term 
also includes an individual who works 
or has worked in coAl mine construc¬ 
tion or transportation in or around a 
coal mine, to the extent such individ¬ 
ual was exposed to coal dust as a # 
result of such employment (see # 
§ 725.202(a)). 

(27) “Operator” means any owner, 
lessee, or other person who operates, 
controls or supervises a coal mine, in¬ 
cluding a prior or successor operator 
as defined in Section 422 of the Act, 
and certain transportation and con¬ 
struction employers (see subpart P of 
this part). 

(28) “Responsible operator” means 
an operator which has been deter¬ 
mined to be liable for the payment of 
benefits to a claimant for periods of 
eligibility after December 31. 1973, 
with respect to a claim filed under 
Section 415 or Part C of Title IV of 
the Act or reviewed under Section 435 
of the Act. 

(29) “Person” means an Individual, 
partnership, association, corporation, 
firm, subsidiary or parent of a corpo¬ 
ration, or other organization or busi¬ 
ness entity. 

(30) “Insurer” or “carrier” means 
any private company, corporation, 
mutual association, reciprocal or inter¬ 
insurance exchange, or any other 
person or fund, including any state 
fund, authorized under the laws of a 
State to insure employers’ liability 
under workers’ compensation laws. 
The term also includes the Secretary 
of Labor in the exercise of his or her 
authority under Section 433 of the 
Act 

(31) “Black Lung Disability Trust 
Fund” or the “Fund” means the Black 
Lung Disability Trust Fund estab¬ 
lished by the Black Lung Benefits 
Revenue Act of 1977 for the payment 
of certain claims adjudicated under 
this part. (See Subpart G of this part). 

(b) Statutory terms. The definitions 
contained in this section shall not be 
construed in derogation of terms of 
the Act. 

(c) Dependents and survivors. De¬ 
pendents and survivors are those per¬ 
sons described in subpart B of this 
part. 

§725.102 Disclosure of program informa¬ 
tion 

(a) All reports, records, or other doc¬ 
uments filed with the OWCP with re¬ 
spect to claims are the records of the 
OWCP. The Director shall be the offi¬ 
cial custodian of those records main¬ 


tained by the OWCP at its national 
office. 

(b) Any party may be permitted to 
examine the record of the case in 
which he or she is interested. The offi¬ 
cial custodian of the record sought to 
be inspected shall permit or deny in¬ 
spection in accordance with the De¬ 
partment of Labor’s regulations per¬ 
taining thereto (see 29 CFR Part 70). 
The original record in any such case 
shall not be removed from the Office 
of the custodian for such inspection. 
The custodian may. in his or her dis¬ 
cretion, deny inspection of any record 
or part thereof which is of a character 
specified in 5 U.S.C. 552(b) if in his or 
her opinion such inspection may result 
in damage, harm, or harassment to the 
beneficiary or to any other person. 
For special provisions concerning re¬ 
lease of information regarding injured 
employees undergoing vocational re¬ 
habilitation, see § 702.508, of this title. 

(c) Any party may request copies of 
records he or she has been permitted 
to inspect. Such requests shall be ad¬ 
dressed to the official custodian of the 
records sought to be copied. The offi¬ 
cial custodian shah provide the re¬ 
quested copies under the terms and 
conditions specified in the Depart¬ 
ment of Labor’s regulations relating 
thereto (see 29 CFR Part 70). 

Subpart B—Parsons Entitled to Benefits, 
Conditions and Duration of Entitlement 

§ 725.201 Who is entitled to benefits, con¬ 
tents of this subpart 

(a) Section 415 and Part C of the Act 
provide for the payment of periodic 
benefits in accordance with this part 
to: 

(1) A miner (see § 725.202) who is de¬ 
termined to be totally disabled due to 
pneumoconiosis; or 

(2) The surviving spouse or surviving 
divorced spouse or. where neither 
exists, the child of a deceased miner, 
where the deceased miner: 

(i) Was receiving benefits under Sec¬ 
tion 415 or Part C of Title IV of the 
Act; or 

(ii) Is determined to have been total¬ 
ly disabled due to pneumoconiosis at 
the time of his or her death, or to 
have died due to pneumoconiosis (see 
Part 718 of this chapter). 

(3) The child of a miner's surviving 
spouse who was receiving benefits 
under Section 415 or Part C of Title 
IV of the Act at the time of such 
spouse’s death, or 

(4) The surviving dependent parents, 
where there is no surviving spouse or 
child or the surviving dependent 
brothers or sisters, where there is no 
surviving spouse, child or parent of a 
miner who was receiving benefits 
under Section 415 or Part C of Title 
IV of the Act at the time of his or her 
death; or who was totally or partially 
disabled due to pneumoconiosis at the 
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time of his or her death; or whose 
death was due to pneumoconiosis. 

(b) Section 411(c)(5) of the Act pro¬ 
vides for the payment of benefits to 
the eligible survivors of a miner em¬ 
ployed for 25 or more years in the 
mines prior to June 30, 1971 if the 
claim for benefits was filed before 
March 1, 1978, unless it is established 
that at the time of his or her death, 
the miner was not totally or partially 
disabled due to pneumoconiosis. For 
the purposes of this part the term 
“total disability” shall mean partial 
disability with respect to a claim for 
which eligibility is established under 
Section 411(c)(5) of the Act. 

(c) The provisions contained in this 
subpart describe the conditions of en¬ 
titlement to benefits applicable to a 
miner or a surviving spouse, child, 
parent, brother or sister, and the 
events which establish or terminate 
entitlement to benefits. 

(d) In order for an entitled miner or 
surviving spouse to qualify for aug¬ 
mented benefits because of one or 
more dependents, such dependents 
must meet relationship and dependen¬ 
cy requirements with respect to such 
beneficiary prescribed by or pursuant 
to the Act. Such requirements are also 
set forth in this subpart. 

Conditions and Duration of 
Entitlement 

$ 725.202 Miner defined, condition of enti¬ 
tlement; miner. 

(a) Miner defined. A “miner” for the 
purposes of this part is any person 
who works or has worked in or around 
a coal mine or coal preparation facility 
in the extraction, preparation, or 
transportation of coal, and any person 
who works or has worked in coal mine 
construction or maintenance in or 
around a coal mine or coal preparation 
facility. A coal mine construction or 
transportation worker shall be consid¬ 
ered a miner to the extent such indi¬ 
vidual is or was exposed to coal dust as 
a result of his or her employment in or 
around a coal mine or preparation fa¬ 
cility. In the case of an individual em¬ 
ployed in coal transportation or coal 
mine construction, there shall be a re¬ 
buttable presumption that such indi¬ 
vidual was exposed to coal dust during 
all periods of such employment occur¬ 
ring in or around a coal mine or coal 
preparation facility for purposes of (1) 
determining whether such individual 
is or was a miner; (2) establishing the 
applicability of any of the presump¬ 
tions described in Section 411(c) of the 
Act and Part 718 of this subchapter; 
and (3) determining the identity of a 
coal mine operator liable for the pay¬ 
ment of benefits in accordance with 
§ 725.493. The presumption may be re¬ 
butted by evidence which demon¬ 
strates (1) that the individual was not 
regularly exposed to coal dust during 
his or her employment in or around a 


coal mine or preparation facility or (2) 
that the individual was not regularly 
employed in or around a coal mine or 
coal preparation facility. An individual 
employed by a coal mine operator, re¬ 
gardless of the nature of such individ¬ 
ual^ employment, shall be considered 
a miner unless such individual was not 
employed in or around a coal mine or 
coal preparation facility. 

A person who is or was a self-em¬ 
ployed miner or independent contrac¬ 
tor, and who otherwise meets the re¬ 
quirements of this paragraph, shall be 
considered a miner for the purposes of 
this part (see §725.494). 

(b) Conditions of entitlement; miner. 
An individual is eligible for benefits 
under this subchapter if the individ¬ 
ual: 

(1) Is a miner as defined in this sec¬ 
tion; and 

(2) Is totally disabled due to pneumo¬ 
coniosis (see Part 718 of this sub¬ 
chapter) (See also § 725.503A); and 

(3) Has filed a claim for benefits in 
accordance with the provisions in this 
part. 

§ 725.203 Duration of entitlement; miner. 

(a) An individual is entitled to bene¬ 
fits as a miner for each month begin¬ 
ning with the first month in which all 
of the conditions for entitlement pre¬ 
scribed in § 725.202 are satisfied. 

(b) The last month for which such 
individual is entitled to benefits is the 
month before the month during which 
either of the following events first 
occurs: 

(1) The miner dies; or 

(2) the miner’s total disability ceases 
(See §725.503A). 

Benefits on Account of Living 

Dependents (Augmented Benefits) 

§725.204 Determination of relationship- 
spouse. 

For the purpose of augmenting 
benefits, and individual will be consid¬ 
ered to be the spouse of a miner if: 

(a) The courts of the State in which 
the miner is domiciled would find that 
such individual and the miner validity 
married; or 

(b) The courts of the State in which 
the miner is domiciled would find, 
under the law they would apply in de¬ 
termining the devolution of the 
miner’s intestate personal property, 
that the individual is the miner’s 
spouse; or 

(c) Under State law, such individual 
would have the right of a spouse to 
share in the miner’s intestate personal 
property; or 

(d) (1) Such individual went through 
a marriage ceremony with the miner 
resulting in a purported marriage be¬ 
tween them and which, but for a legal 
impediment, would have been a valid 
marriage, unless the individual en¬ 
tered into the purported marriage 
with knowledge that it was not a valid 
marriage, or if such individual and the 


miner were not living in the same 
household in the month in which a re¬ 
quest is filed that the miner’s benefits 
be augmented because such individual 
qualifies as the miner’s spouse. The 
provisions of this paragraph shall not 
apply, however, if the miner's benefits 
are to have been augmented under 
725.520(c) because another person 
qualifies or has qualified as the 
miner’s spouse and such other person 
is, or is considered to be, the spouse of 
such miner under paragraph (a), (b), 
or (c) of this section at the time such 
request is filed. 

(2) The qualification of an individual 
for augmentation purposes under this 
paragraph shall end with the month 
before the month in which: 

(i) the Office determines that the 
benefits of the miner should be aug¬ 
mented on account of another person, 
if such other person is (or is consid¬ 
ered to be) the spouse of the miner 
under paragraph (a), (b), or (c) of this 
section, or 

(ii) if the individual who previously 
qualified as a spouse for purposes of 
§725.520(0, entered into a valid mar¬ 
riage without regard to this para¬ 
graph, with a person other than the 
miner. 

§725.205 Determination of dependency; 
spouse. 

For the purpose of augmenting 
benefits, an individual who is the 
miner’s spouse (see §725.204) will be 
determined to be dependent upon the 
miner if: 

(a) The individual is a member of 
the same household as the miner (see 
§725.232); or 

(b) The individual is receiving regu¬ 
lar contribution from the miner for 
support (see §725.233(0); 

(c) The miner has been ordered by a 
court to contribute to such individual’s 
support (see 725.233(c)); 

(d) The individual is the natural 
parent of the son or daughter of the 
miner; or 

(e) The individual was married to 
the miner (see §725.204) for a period 
of not less than 1 year. 

§ 725.206 Determination of relationship; 
divorced spouse. 

For the purpose of augmenting 
benefits, an individual will be consid¬ 
ered to be the divorced spouse of a 
miner if the individual’s marriage to 
the miner has been terminated by a 
final divorce on or after the 10th anni¬ 
versary of the marriage (20th, if the 
claim was filed before the effective 
date of this part) unless, if such indi¬ 
vidual was married to and divorced 
from the miner more than once, such 
individual was married to the miner in 
each calendar year of the period be¬ 
ginning 10 years (20 years, if the claim 
was filed before the effective date of 
this part) immediately before the date 
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on which any divorce became final and 
ending with the year in which that di¬ 
vorce became final. 

5 725.207 Determination of dependency; 
divorced spouse. 

For the purpose of augmenting 
benefits, an individual who is the 
miner’s divorced spouse (§ 725.206) will 
be determined to be dependent upon 
the miner if: 

(a) The individual is receiving at 
least one-half of his or her support 
from the miner (see § 725.233(g)); or 

(b) The individual is receiving sub¬ 
stantial contributions from the miner 
pursuant to a written agreement (see 
§ 725.233(c), (f)); or 

(c) A court order requires the miner 
to furnish substantial contributions to 
the individual’s support (see 
§ 725.233(c)). 

§ 725.208 Determination of relationship; 
child. 

As used in this section, the term 
“beneficiary” means only a surviving 
spouse entitled to benefits at the time 
of death (see § 725.212), or a miner. An 
individual will be considered to be the 
child of a beneficiary if: 

(a) The courts of the State in which 
the beneficiary is domiciled (see 
§725.231) would find, under the law 
they would apply that the individual 
is the beneficiary’s child; or 

(b) The individual is the legally 
adopted child of such beneficiary; or 

(c) The individual is the stepchild of 
such beneficiary by reason of a valid 
marriage of the individual’s parent or 
adopting parent to such beneficiary; 
or 

(d) The individual does not bear the 
relationship of child to such beneficia¬ 
ry under paragraph (a), (b), or (c) of 
this section, but would, under State 
law, have the same right as a child to 
share in the beneficiary’s intestate 
personal property; or 

(e) The individual is the natural son 
or daughter of a beneficiary but is not 
a child under paragraph (a), (b). or (c) 
of this section, and is not considered 
to be the child of the beneficiary 
under paragraph (d) of this section, 
the individual shall nevertheless be 
considered to be the child of the bene¬ 
ficiary if the beneficiary and the 
mother or the father, as the case may 
be. of the individual went through a 
marriage ceremony resulting in a pur¬ 
ported marriage between them which 
but for a legal impediment (see 
§725.230) would have been a valid 
marriage. 

(f) The individual is the natural son 
or daughter of a beneficiary but is not 
a child under paragraph (a), (b), or (c) 
of this section, and is not considered 
to be the child of the beneficiary 
under paragraph (d) or (e) of this sec¬ 
tion, such individual shall nevertheless 
be considered to be the child of the 
beneficiary if: 


(1) The beneficiary, prior to his or 
her entitlement to benefits has ac¬ 
knowledged in writing that the indi¬ 
vidual is his or her son or daughter, or 
has been decreed by a court to be the 
father of the individual, or has been 
ordered by a court to contribute to the 
support of the individual (see 
§725.233(c)) because the individual is 
his or her son or daughter; or 

(2) Such beneficiary is shown by sat¬ 
isfactory evidence to be the father of 
the individual and was living with or 
contributing to the support of the in¬ 
dividual at the time the beneficiary 
became entitled to benefits. 

§ 725.209 Determination of dependency; 
child. 

(a) For purposes of augmenting the 
benefits of a miner or surviving 
spouse, the term “beneficiary” as used 
in this section means only a miner or 
surviving spouse entitled to benefits 
(see § 725.202 and § 725.212). An indi¬ 
vidual who is the beneficiary’s child 
(§ 725.208) will, be determined to be, or 
to have been dependent on the benefi¬ 
ciary, if the child: 

(1) Is unmarried; and 

(2) (i) Is under 18 years of age; or 

(ii) Is 18 years of age or older and is 
under a disability as defined in Section 
223(d) of the Social Security Act, 42 
U.S.C. 423(d); or 

(iii) Is 18 years of age or older and is 
a student. 

(b) (1) The term “ student” means a 
“full-time student” as defined in Sec¬ 
tion 202(d)(7) of the Social Security 
Act. 42 U.S.C. 402(d)(7) (see 
§404.320(c) of this title), or an individ¬ 
ual under 23 years of age who has not 
completed 4 years of education beyond 
the high school level and who is regu¬ 
larly pursuing a full-time course of 
study or training at an institution 
which is: 

(1) A school, college, or university op¬ 
erated or directly supported by the 
United States, or by a State or local 
government or political subdivision 
thereof; or 

(ii) A school, college, or university 
which has been accredited by a State 
or by a State-recognized or nationally- 
recognized accrediting agency or body; 
or 

(ill) A school, college, or university 
not so accredited but whose credits are 
accepted, on transfer, by at least three 
institutions which are so accredited; or 

(iv) A technical, trade, vocational, 
business, or professional school accre¬ 
dited or licensed by the Federal or a 
State government or any political sub¬ 
division thereof, providing courses of 
not less than 3 months’ duration that 
prepare the student for a livelihood in 
a trade, industry, vocation, or profes¬ 
sion. 

(2) A student will be considered to be 
“pursuing a full-time course of study 
or training at an institution” if the 


student Is enrolled in a noncorrespon¬ 
dence course of at least 13 weeks dura¬ 
tion and is carrying a subject load 
which is considered full-time for day 
students under the institution’s stan¬ 
dards and practices. 

A student beginning or ending a full¬ 
time course of study or training in 
part of any month will be considered 
to be pursuing such course for the 
entire month. 

(3) A child is considered not to have 
ceased to be a student: 

(i) During any interim between 
school years, if the interim does not 
exceed 4 months and the child shows 
to the satisfaction of the Office that 
he or she has a bona fide intention of 
continuing to pursue a full-time course 
of study or training; or 

(ii) During periods of reasonable du¬ 
ration in which, in the judgment of 
the Office, the child is prevented by 
factors beyond the child’s control 
from pursuing his or her education. 

(4) A student whose 23d birthday 
occurs during a semester or other en¬ 
rollment period in which such student 
is pursuing a full-time course of study 
or training shall continue to be consid¬ 
ered a student until the end of such 
period, unless eligibility is otherwise 
terminated. 

§725.210 Duration of augmented benefit*. 

Augmented benefits payable on 
behalf of a spouse or divorced spouse, 
or a child, shall begin with the first 
month in which the dependent satis¬ 
fies the conditions of relationship and 
dependency set forth in this subpart. 
Augmentation of benefits on account 
of a dependent continues through the 
month before the month in which the 
dependent ceases to satisfy these con¬ 
ditions except in the case of a child 
who qualifies as a dependent because 
such child is a student. In the latter 
case, benefits continue to be augment¬ 
ed through the month before the first 
month during no part of which such 
child qualifies as a student. 

§725.211 Time of determination of rela¬ 
tionship and dependency of spouse or 
child for purposes of augmentation of 
benefits. 

With respect to the spouse or child 
of a miner entitled to benefits, and 
with respect to the child of a surviving 
spouse entitled to benefits, the deter¬ 
mination as to whether an individual 
purporting to be a spouse or child is 
related to or dependent upon such 
miner or surviving spouse shall be 
based on the facts and circumstances 
present in each case. 

Survivors’ Entitlement 

§725.212 Conditions of entitlement; sur¬ 
viving spouse or surviving divorced 
spouse. 

An individual who is the surviving 
spouse or surviving divorced spouse of 
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a miner is eligible for benefits if such 
individual: 

(1) Is not married; 

(2) Was dependent on the miner at 
the pertinent time, and 

(3) The deceased miner either 

(i) Was receiving benefits under Sec¬ 
tion 415 or Part C of Title IV of the 
Act at the time of death; or 

(ii) Is determined to have been total¬ 
ly disabled due to pneumoconiosis at 
the time of death, or that his or her 
death was due to pneumoconiosis (see 
Part 718 of this chapter). 

§725.213 Duration of entitlement; surviv¬ 
ing spouse or surviving divorced 
spouse. 

(a) An individual is entitled to bene¬ 
fits as a surviving spouse, or as a sur¬ 
viving divorced spouse, for each month 
beginning with the first month in 
which all of the conditions of entitle¬ 
ment prescribed in §725.212 are satis¬ 
fied. 

(b) The last month for which such 
individual is entitled to such benefits 
is the month before the month in 
which either of the following events 
first occurs: 

(1) The surviving spouse or surviving 
divorced spouse marries; or 

(2) The surviving spouse or surviving 
divorced spouse dies; or 

(3) Where the individual qualifies as 
the surviving spouse of a miner under 
§ 725.212(d), such individual ceases to 
qualify as provided in that paragraph. 

§725.214 Determination of relationship; 
surviving spouse 

An individual shall be considered to 
be the surviving spouse of a miner if: 

(a) The courts of the State in which 
the miner was domiciled (see § 725.231) 
at the time of his or her death would 
find that the individual and the miner 
were validly married; or 

(b) The courts of the State in which 
the miner was domiciled (see § 725.231) 
at the time of the miner’s death would 
find that the individual was the 
miner’s surviving spouse; or 

(c) Under State law, such individual 
would have the right of the spouse to 
share in the miner’s interstate person¬ 
al property; or 

(d) Such individual went through a 
marriage ceremony with the miner re¬ 
sulting in a purported marriage be¬ 
tween them and which but for a legal 
impediment (see § 725.330) would have 
been a valid marriage, unless such in¬ 
dividual entered into the purported 
marriage with knowledge that it was 
not a valid marriage, or if such individ¬ 
ual and the miner were not living in 
the same household at the time of the 
miner’s death. The provisions of this 
paragraph shall not apply if another 
person is or has been entitled to bene¬ 
fits as the surviving spouse of the 
miner and such other person is, or is 
considered to be, the surviving spouse 


of such miner under paragraph (a), 
(b), or (c) of this section at the time 
such individual files a claim for bene¬ 
fits. 

§725.215 Determination of dependency; 
surviving spouse. 

An individual who is the miner’s sur¬ 
viving spouse (see §725.214) shall be 
determined to have been dependent on 
the miner if, at the tin^e of the miner’s 
death: 

(a) The individual was living with 
the miner (see § 725.232); or 

(b) The Individual was dependent 
upon the miner for support or the 
miner has been ordered by a court to 
contribute to such individual’s support 
(see §725.233); or 

(c) The individual was living apart 
from the miner because of the miner’s 
desertion or other reasonable cause; or 

(d) The individual is the natural 
parent of the miner’s son or daughter; 
or 

(e) The individual had legally adopt¬ 
ed the miner’s son or daughter while 
the individual was married to the 
miner and while such son or daughter 
was under the age of 18; or 

(f) The individual was married to 
the miner at the time both of them le¬ 
gally adopted a child under the age of 
18; or 

(g) (1) The individual was married to 
the miner for a period of not less than 
9 months immediately before the day 
on which the miner died, unless the 
miner’s death— 

(1) Is accidental (as defined in para¬ 
graph (2) of this subsection), or 

(ii) Occurs in line of duty while the 
miner is a member of a uniformed ser¬ 
vice serving on active duty (as defined 
in §404.1013(0 (2) and (3) of this title), 
and the surviving spouse was married 
to the miner for a period of not less 
than 3 months immediately prior to 
the day on which such miner died. 

(2) For purposes of paragraph 
(hXlXi) of this section, the death of a 
miner is accidental if such individual 
receives bodily injuries solely through 
violent, external, and accidental 
means, and as a direct result of the 
bodily injuries and independently of 
all other causes, dies not later than 3 
months after the day on which such 
miner receives such bodily injuries. 
The term “accident” means an event 
that was unpremeditated and unfore¬ 
seen from the standpoint of the de¬ 
ceased individual. To determine 
whether the death of an individual 
did, in fact, result from an accident 
the adjudication officer will consider 
all the circumstances surrounding the 
casualty. An intentional and voluntary 
suicide will not be considered to be 
death by accident; however, suicide by 
an individual who is so incompetent as 
to be incapable of acting intentionally 
and voluntarily will be considered to 
be death by accident. In no event will 


the death of an individual resulting 
from violent and external causes be 
considered a suicide unless there is 
direct proof that the fatal injury was 
self-inflicted. 

(3) Applicability. The provisions of 
this section shall not apply if the adju¬ 
dication officer determines that at the 
time of the marriage involved, the 
miner would not reasonably have been 
expected to live for 9 months. 

§725.216 Determination of relationship; 
surviving divorced spouse. 

An individual will be considered to 
be the surviving divorced spouse of a 
deceased miner if such individual’s 
marriage to the miner had been termi¬ 
nated by a final divorce on or after the 
10th anniversary (20th, if the claim 
was filed before the effective date of 
this part) of the marriage: unless, if 
such individual was married to and di¬ 
vorced from the miner more than 
once, such individual was married to 
such miner in each calendar year of 
the period beginning 10 years (20 
years, if the claim was filed before the 
effective date of this part) immediate¬ 
ly before the date on which any di¬ 
vorce became final and ending with 
the year in which the divorce became 
final. 

§725.217 Determination of dependency; 
surviving divorced spouse 

An individual who is the miner’s sur¬ 
viving divorced spouse (see §725.216) 
shall be determined to have been de¬ 
pendent on the miner if, for the 
month before the month in which the 
miner died: 

(1) The individual was receiving at 
least one-half of his or her support 
from the miner (see §725.733(g)); or 

(2) The Individual was receiving sub¬ 
stantial contributions from the miner 
pursuant to a written agreement (see 
§725.233 (e)and(f)); or 

(3) A court order required the miner 
to furnish substantial contributions to 
the individual’s support (see §725.233 
(c) and (f)). 

§725.218 Conditions of entitlement; child. 

(a) An Individual is entitled to bene¬ 
fits where he or she meets the re¬ 
quired standards of relationship and 
dependency under this subpart (see 
§725.220 and §725.221) and is the child 
of a deceased miner who: 

(1) Was receiving benefits under Sec¬ 
tion 415 or Part C of Title IV of the 
Act; or 

(2) Is determined to have been total¬ 
ly disabled due to pneumoconiosis at 
the time of his or her death, or to 
have died due to pneumoconiosis (see 
Part 718 of this chapter). 

(b) A child is not entitled to benefits 
for any month for which a miner or 
the surviving spouse or surviving di¬ 
vorced spouse of a miner establishes 
entitlement to benefits. 
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§725.219 Duration of entitlement; child. 

(a) An individual is entitled to bene¬ 
fits as a child for each month begin¬ 
ning with the first month in which all 
of the conditions of entitlement pre¬ 
scribed in §725.218 are satisfied. 

(b) The last month for which such 
individual is entitled to such benefits 
is the month before the month in 
which any one of the following events 
first occurs: 

(1) The child dies; 

(2) The child marries; 

(3) The child attains age 18; and 

(i) Is not under a disability at that 
time; and 

(ii) Is not a student (as defined in 
§725.221) during any part of the 
month in which the child attains age 
18; 

(4) If the child’s entitlement is based 
on his or her status as a student, the 
earlier of: 

(i) The first month during no part of 
which the individual is a student, or 

(ii) The month in which the individ¬ 
ual attains age 23 and is not under a 
disability at that time; 

(5) If a child’s entitlement is based 
on disability, the first month in no 
part of which such individual is under 
a disability. 

(c) A child whose entitlement to 
benefits terminated with the month 
before the month in which the child 
attained age 18, or later, may there¬ 
after (provided such individual is not 
married) again become entitled to 
such benefits upon filing application 
for such reentitlement, beginning with 
the first month after termination of 
benefits in which such individual is a 
student and has not attained the age 
of 23. 

§725.220 Determination of relationship; 
child. 

For the purposes of determining 
whether an individual may qualify for 
benefits as the child of a deceased 
miner, the provisions of §725.208 shall 
be applicable. As used in this Section, 
the term " beneficiary” means only a 
surviving spouse entitled to benefits at 
the time of such surviving spouse’s 
death (see §725.212), or a miner. For 
purposes of a survivor’s claim, an indi¬ 
vidual will be considered to be a child 
of a beneficiary if: 

(a) The courts of the State in which 
such beneficiary is domiciled (see 
§725.231) would find, under the law 
they would apply in determining the 
devolution of the beneficiary’s intes¬ 
tate personal property, that the indi¬ 
vidual is the beneficiary’s child; or 

(b) Such individual is the legally 
adopted child of such beneficiary; or 

(c) Such individual is the step child 
of such beneficiary by reason of a 
valid marriage of such individual’s 
parent or adopting parent to such 
beneficiary; or 

(d) Such individual does not bear the 
relationship of child to such beneficia¬ 


ry under paragraph (a), (b), or (c) of 
this section, but would, under State 
law, have the same right as a child to 
share in the beneficiary’s intestate 
personal property; or 

(e) Such individual is the natural 
son or daughter of a beneficiary but 
does not bear the relationship of child 
to such beneficiary under paragraph 

(a) , (b). or (c) of this section, and is 
not considered to be the child of the 
beneficiary under paragraph (d) of 
this section, such individual shall nev¬ 
ertheless be considered to be the child 
of such beneficiary if the beneficiary 
and the mother or the father, as the 
case may be, of such individual went 
through a marriage ceremony result¬ 
ing in a purported marriage between 
them which but for a legal impedi¬ 
ment (see §725.230) would have been a 
valid marriage. 

(f) Such individual is the natural son 
or daughter of a beneficiary but does 
not have the relationship of child to 
such beneficiary under paragraph (a), 

(b) , or (c) of this section, and is not 
considered to be the child of the bene¬ 
ficiary under paragraph (d) or (e) of 
this section, such individual shall nev¬ 
ertheless be considered to be the child 
of such beneficiary if: 

(1) Such beneficiary, prior to his or 
her entitlement to benefits has ac¬ 
knowledged in writing that the indi¬ 
vidual is his or her son or daughter, or 
has been decreed by a court to be the 
father or mother of the individual, or 
has been ordered by a court to contrib¬ 
ute to the support of the individual 
(see § 725.233(a)) because the individ¬ 
ual is a son or daughter; or 

(2) Such beneficiary is shown by sat¬ 
isfactory evidence to be the father or 
mother of the individual and was 
living with or contributing to the sup¬ 
port of the individual at the time such 
beneficiary became entitled to bene¬ 
fits. 

§ 725.221 Determination of dependency; 
child. 

For the purposes of determining 
whether a child was dependent upon a 
deceased miner the provisions of 
§725.209 shall be applicable, except 
that for purposes of determining the 
eligibility of a child who is under a dis¬ 
ability as defined in Section 223(d) of 
the Social Security Act, such disability 
must have begun before the child at¬ 
tained age 18, or in the case of a stu¬ 
dent, before the child ceased to be a 
student. 

§ 725.222 Conditions of entitlement; 
parent, brother, or sister. 

(a) An individual is eligible for bene¬ 
fits as a surviving parent, brother or 
sister if all of the following require¬ 
ments are met: 

(1) The individual is the parent, 
brother, or sister of a deceased miner, 

(2) The individual was dependent on 
the miner at the pertinent time; 


(3) Proof of support is filed within 2 
years after the miner’s death, unless 
the time is extended for good cause 
(§725.226). 

(4) In the case of a brother or sister, 
such individual also: 

(i) Is under 18 years of age; or 

(ii) Is 18 years of age or older and is 
under a disability as defined in Section 
223(d) of the Social Security Act, 42 
U.S.C. 423(d), which began before 
such individual attained age 18. or in 
the case of a student, before the stu¬ 
dent ceased to be a student; or 

Oil) Is a student (see § 725.209(b)); or 

(iv) Is under a disability as defined 
in Section 223(d) of the Social Securi¬ 
ty Act, 42 U.S.C. 423(d), at the time of 
the miner’s death; 

(5) The deceased miner: 

(1) Was entitled to benefits under 
Section 415 or Part C of title IV of the 
Act. or 

(ii) Is determined to have been total¬ 
ly disabled due to pneumoconiosis at 
the time of death, or to have died due 
to pneumoconiosis (see Part 718 of 
this chapter). 

(b)(1) A parent is not entitled to 
benefits if the deceased miner was sur¬ 
vived by a spouse or child at the time 
of such miner’s death. 

(2) A brother or sister is not entitled 
to benefits if the deceased miner was 
survivied by a spouse, child, or parent 
at the time of such miner’s death. 

§725.223 Duration of entitlement; parent, 
brother, or sister 

(a) A parent, sister, or brother is en¬ 
titled to benefits beginning with the 
month all the conditions of entitle¬ 
ment described in § 725.222 are met. 

(b) The last month for which such 
parent is entitled to benefits is the 
month in which the parent dies. 

(c) The last month for which such 
brother or sister is entitled to benefits 
is the month before the month in 
which any of the following events first 
occurs: 

(1) The indiVdual dies; 

(2) (i) The individual marries or re¬ 
marries; or 

(ii) If already married, the indiVdual 
received support in any amount from 
his or her spouse; 

(3) The individual attains age 18, 
and 

(i) Is not under a disability at that 
time, and 

(ii) Is not a student (6ee § 725.209(b)) 
during any part of the month in which 
such indiVdual attains age 18; 

(4) IX the indiVdual’s entitlement is 
based on his or status as a student, the 
earlier of: 

(i) The first month during no part of 
which he or she is a student; or 

(ii) The month in which he or she 
attains age 23 and is not under a dis¬ 
ability at that time; 

(5) If the indiVdual’s entitlement is 
based on disability the first month in 
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no part of which the individual is 
under a disability. 


$725,224 Determination of relationship; 
parent, brother, or sister. 

(a) An individual will be considered 
to be the parent, brother, or sister of a 
miner if the courts of the State in 
which the miner was domiciled (see 
§225.231) at the time of death would 
find, under the law they would apply 
that the individual is the miner’s 
parent, brother, or sister. 

(b) Where, under State law, the indi¬ 
vidual is not the miner’s parent, broth¬ 
er, or sister, but would, under State 
law, have the same status (i.e., right to 
share in the miner’s intestate personal 
property) as a parent, brother, sister, 
the individual will be considered to be 
the parent brother or sister as appro¬ 
priate. 


$725,225 Determination of dependency; 
parent, brother, or sister. 

An individual who is the miner’s 
parent, brother, or sister will be deter¬ 
mined to have been dependent on the 
miner if, during the 1-year period im¬ 
mediately prior to the miner’s death; 

(a) The individual and the miner 
were living in the same household (see 
§725.232); and 

(b) The individual was totally depen¬ 
dent on the miner for support (see 
$ 725.232(b)). 


$725,226 “Good cause’’ for delayed filing 
of proof of support 


(a) What constitutes “good cause**. 
"Good cause” may be found for failure 
to file timely proof of support where 
the parent, brother, or sister estab¬ 
lishes to the satisfaction of the Office 
that such failure to file was due to: 

(1) Circumstances beyond the indi¬ 
vidual’s control, such as extended ill¬ 
ness, mental, or physical incapacity, or 
communication difficulties; or 

(2) Incorrect or incomplete informa¬ 
tion furnished the individual by the 
Office; or 

(3) Efforts by the individual to 
secure supporting evidence without a 
realization that such evidence could be 
submitted after filing proof of sup¬ 
port. 


(b) What does not constitute “good 
cause**. “Good cause” for failure to file 
Proof of support (see 
JJ25.222(a)(3)) does not exist when 
“jjjje is evidence of record in the 
Office that the individual was in¬ 
formed that he or she should file 
within the prescribed period and he or 
she failed to do so deliberately or 
through negligence. 


§725.227 Time of determination of ret 
tionship and dependency of survivors. 

i~I I h ? J determlnation as to whether a 
individual purporting to be an entitle 
2™ of a miner or beneficiary ws 
related to or dependent upon th 


miner is made after such individual 
files a claim for benefits as a survivor. 
Such determination is based on the 
facts and circumstances with respect 
to the time of the miner’s death. A 
prior determination that such individ¬ 
ual was, or was not, a dependent for 
the purposes of augmenting the 
miner’s benefits for a certain period, is 
not determinative of the issue of 
whether the individual, is a dependent 
survivor of such miner. 

§ 725.228 Effect of conviction of felonious 
and intentional homicide on entitle¬ 
ment to benefits. 

An individual who has been convict¬ 
ed of the felonious and intentional 
homicide of a miner or other benefi¬ 
ciary shall not be entitled to receive 
any benefits payable because of the 
death of such miner or other benefi¬ 
ciary, and such person shall be consid¬ 
ered nonexitent in determining the en¬ 
titlement to benefits of other individ¬ 
uals. 

Terms Used in This Subpart 

§ 725.229 Intestate personal property. 

References in this subpart to the 
“same right to share in the intestate 
personal property” of a deceased 
miner (or surviving spouse) refer to 
the right of an individual to share in 
such distribution in the individual’s 
own right and not by right of repre¬ 
sentation. 

§725.230 Legal impediment 

For purposes of this subpart, “legal 
impediment” means an impediment re¬ 
sulting from the lack of dissolution of 
a previous marriage or otherwise aris¬ 
ing out of such previous marriage or 
its dissolution or resulting from a 
defect in the procedure followed in 
connection with the purported mar¬ 
riage ceremony—for example, the so¬ 
lemnization of a marriage only 
through a religious ceremony in a 
country which requires a civil ceremo¬ 
ny for a valid marriage. 

§725.231 Domicile. 

(a) For purposes of this subpart, the 
term “domicile” means the place of an 
individual’s true, fixed, and permanent 
home. 

(b) The domicile of a deceased miner 
or surviving spouse is determined as of 
the time of his or her death. 

(c) If an individual was not domi¬ 
ciled in any State at the pertinent 
time, the law of the District of Colum¬ 
bia is applied. 

§725.232 Member of the same household— 
“living with,” “living in the same 
household,** and “living in the miner’s 
household,” defined. 

(a) Defined. (1) The term “member 
of the same household” as used in Sec¬ 
tion 402(a)(2) of the Act (with respect 


to a spouse); the term “living with” as 
used in Section 402(e) of the Act (with 
respect to a surviving spouse); and the 
term “living in the same household” 
as used in this subpart, means that a 
husband and wife were customarily 
living together as husband and wife in 
the same place. 

(2) The term “living in the miner’s 
household” as used in Section 
412(a)(5) of the Act (with respect to a 
parent, brother, or sister) means that 
the miner and such parent, brother, or 
sister were sharing the same residence. 

(b) Temporary absence. The tempo¬ 
rary absence from the same residence 
of either the miner, or the miner’s 
spouse, parent, brother, or sister (as 
the case may be), does not preclude a 
finding that one was “living with” the 
other, or that they were “members of 
the same household.” The absence of 
one such individual from the residence 
in which both had customarily lived 
shall, in the absence of evidence to the 
contrary, be considered temporary: 

(1) If such absence was due to ser¬ 
vice in the Armed Forces of the United 
States; or 

(2) If the period of absence from his 
or her residence did not exceed 0 
months and the absence was due to 
business or employment reasons, or 
because of confinement in a penal in¬ 
stitution or in a hospital, nursing 
home, or other curative institution; or 

(3) In any other case, if the evidence 
establishes that despite such absence 
they nevertheless reasonably expected 
to resume physically living together. 

(c) Relevant period of time. (1) The 
determination as to whether a surviv¬ 
ing spouse had been “living with” the 
miner shall be based upon the facts 
and circumstances as of the time of 
death of the miner. 

(2) The determination as to whether 
a spouse is a “member of the same 
household” as the miner shall be 
based upon the facts and circum¬ 
stances with respect to the period or 
periods of time as to which the issue 
of membership in the same household 
is material. 

(3) The determination as to whether 
a parent, brother, or sister was “living 
in the miner’s household” shall take 
account only of the 1-year period im¬ 
mediately prior to the miner’s death. 

§ 725.233 Support and contributions. 

(a) “Support** defined. The term 
“support” includes food, shelter, cloth¬ 
ing, ordinary medical expenses, and 
other ordinary and customary items 
for the maintenance of the person 
supported. 

(b) “Contributions** defined. The 
term “contributions” refers to contri¬ 
butions actually provided by the con¬ 
tributor from such individual’s own 
property, or the use thereof, or by the 
use of such individual’s own credit. 

(c) “Regular contributions** and 
“substantial contributions** defined. 
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The terms '‘regular contributions’* and 
“substantial contributions” mean con¬ 
tributions that are customary and suf¬ 
ficient to constitute a material factor 
in the cost of the individual’s support. 

(d) Contributions and community 
property. When a spouse receives and 
uses for his or her support, income 
from services or property and such 
income, under applicable State law, is 
the community property of the wife 
and her husband, no part of such 
income is a “contribution” by one 
spouse to the other’s support regard¬ 
less of the legal interest of the donor. 
However, when a spouse receives and 
uses for support, income from the ser¬ 
vices and the property of the other 
spouse and, under applicable State 
law, such income is community proper¬ 
ty, all of such income is considered to 
be a contribution by the donor to his 
or her spouse’s support. 

(e) “ Court order for support ” de¬ 
fined. References to a support order in 
this subpart means any court order, 
judgment, or decree of a court of com¬ 
petent jurisdiction which requires reg¬ 
ular contributions that are a material 
factor in the cost of the individual’s 
support and which is in effect at the 
applicable time. If such contributions 
are required by a court order, this con¬ 
dition is met whether or not the con¬ 
tributions were actually made. 

(f) “ Written agreement 1 ’ defined. 
The term “written agreement” in the 
phrase “substantial contributions pur¬ 
suant to a written agreement” as used 
in this subpart means an agreement 
signed by the miner providing for sub¬ 
stantial contributions by the miner for 
the individual’s support. It must be in 
effect at the applicable time but it 
need not be legally enforceable. 

(g) “One-half support” defined. The 
term “one-half support” means that 
the miner made regular contributions, 
in cash or in kind, to the support of a 
divorced spouse or of a surviving di¬ 
vorced spouse at the specified time or 
for the specified period, and that the 
amount of such contributions equalled 
or exceeded one-half the total cost of 
such individual’s support at such time 
or during such period. 

(h) “Totally dependent for support ” 
defined. The term “totally dependent 
for support” as used in § 725.225(b) 
means that the miner made regular 
contributions to the support of the 
miner’s parent, brother, or sister, as 
the case may be, and that the amount 
of such contributions at least equalled 
the total cost of such individual’s sup¬ 
port. 

Subpart C—Filing of Claims 

§ 725.301 Who may file a claim. 

(a) Any person who believes he or 
she may be entitled to benefits under 
the Act may file a claim in accordance 
with this subpart. 
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(b) A claimant who has attained the 
age of 18, is mentally competent and 
physically able, may file a claim on his 
or her own behalf. 

(c) If a claimant is unable to file a 
claim on his or her own behalf because 
of a legal or physical impediment, the 
following rules shall apply: 

(1) A claimant between the ages of 
16 and 18 years who is mentally com¬ 
petent and not under the legal custody 
or care of another person, or a com¬ 
mittee or institution, may, upon filing 
a statement to that effect, file a claim 
on his or her own behalf. In any other 
case where the claimant is under 18 
years of age. only a person, or the 
manager or principal officer of an in¬ 
stitution, having legal custody or care 
of the claimant may file a claim on his 
or her behalf. 

(2) If a claimant over 18 years of age 
has a legally appointed guardian or 
committee, only the guardian or com¬ 
mittee may file a claim on his or her 
behalf. 

(3) If a claimant over 18 years of age 
is mentally incompetent or physically 
unable to file a claim and is under the 
care of another person, or an institu¬ 
tion, only the person, or the manager 
or principal officer of the institution, 
responsible for the care of the claim¬ 
ant, may file a claim on his or her 
behalf. 

(4) For good cause shown, the Office 
may accept a claim executed by a 
person other other than one described 
in paragraphs (2) or (3) of this section. 

(b) Except as provided in § 725.305 of 
this part, in order for a claim to be 
considered, the claimant must be alive 
at the time the claim is filed. 

§725.302 Evidence of authority to file a 
claim on behalf of another. 

A person filing a claim on behalf of a 
claimant shall submit evidence of his 
or her authority to so act at the time 
of filing or at a reasonable time there¬ 
after in accordance with the following: 

(1) A legally appointed guardian or 
committee shall provide the Office 
with certification of appointment by a 
proper official of the court. 

(2) Any other person shall provide a 
statement describing his or her rela¬ 
tionship to the claimant, the extent to 
which he or she has care of the claim¬ 
ant, or his or her position as an officer 
of the institution of which the claim¬ 
ant is an inmate. The Office may, at 
any time, require additional evidence 
to establish the authority of any such 
person. 

$ 725.303 Date and place of receipt of 
claims. 

(a) (1) Claims for benefits shall be 
delivered, mailed to or presented at 
any of the various district offices of 
Social Security Administration, or any 
of the various offices of the Depart¬ 
ment of Labor authorized to accept 


claims, or, in the case of a claim filed 
by or on behalf of a claimant residing 
outside the United States, mailed or 
presented to any office maintained by 
the Foreign Service of the United 
States. A claim shall be considered 
filed on the day it is received by the 
office in which it is first filed. 

(2) A claim submitted to a Foreign 
Service Office or any other agency or 
subdivision of the United States Gov¬ 
ernment shall be forwarded to the 
Office and considered filed as of the 
date it was received at the Foreign 
Service Office or other governmental 
agency or unit. 

(b) Date of mailing. A claim submit¬ 
ted by mail shall be considered filed as 
of the date of delivery unless a loss or 
impairment of benefit rights would 
result, in which case a claim shall be 
considered filed as of the date of its 
postmark. In the absence of a legible 
postmark, other evidence may be used 
to establish the mailing date. 

§ 725.304 Forms and initial processing. 

(a) Claims shall be filed on forms 
prescribed and approved by the Office. 
The district office at which the claim 
is filed will assist claimant in complet¬ 
ing their forms. 

(b) If the place at which a claim is 
filed is an office of the Social Security 
Administration, such office shall for¬ 
ward the completed claim form to an 
office of the DCMWC, which is autho¬ 
rized to process the claim. 

§ 725.305 When a written statement is con¬ 
sidered a claim. 

(a) The filing of a statement signed 
by an individual indicating an inten¬ 
tion to claim benefits shall be consid¬ 
ered to be the filing of a claim for the 
purposes of this part under the follow¬ 
ing circumstances: 

(1) The claimant or a proper person 
in his or her behalf (see §725.301) ex¬ 
ecutes and files a prescribed claim 
form with the Office during the claim¬ 
ant’s lifetime within the period speci¬ 
fied in paragraph (b) of this section. 

(2) Where the claimant dies within 
the period specified in paragraph (b) 
of this section without filing a pre¬ 
scribed claim form, and a person 
acting on behalf of the deceased claim¬ 
ant's estate executes and files a pre¬ 
scribed claim form within the period 
specified in paragraph (c) of this sec¬ 
tion. 

(b) Upon receipt of a written state¬ 
ment indicating an intention to claim 
benefits, the Office shall notify the 
signer in writing that to be considered 
the claim must be executed by the 
claimant or a proper party on his or 
her behalf on the prescribed form and 
filed with the Office within six 
months from the date of mailing of 
the notice. 

(c) If before the notice specified ui 
paragraph (b) of this section is sent, or 
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within six months after such notice is 
sent, the claimant dies without having 
executed and filed a prescribed claim 
form, or without having had one ex¬ 
ecuted and filed in his or her behalf, 
the Office shall upon receipt of notice 
of the claimant’s death advise his or 
her estate or those living at his or her 
last known address in writing that for 
the claim to be considered, a pre¬ 
scribed claim form must be executed 
and filed by a person authorized to do 
so on behalf of the claimant’s estate 
within six months of the date of the 
later notice. 

(d) Claims based upon written state¬ 
ments indicating an intention to claim 
benefits not perfected in accordance 
with this section shall not be pro¬ 
cessed. 

§ 725.306 Withdrawal of a claim. 

(a) A claimant or an individual au¬ 
thorized to execute a claim on a claim¬ 
ant’s behalf or on behalf of claimant’s 
estate under § 725.305, may withdraw a 
previously filed claim provided that: 

(1) He or she files a written request 
with the appropriate adjudication offi¬ 
cer indicating the reasons for seeking 
withdrawal of the claim; 

(2) The appropriate adjudication of¬ 
ficer approves the request for with¬ 
drawal on the grounds that it is in the 
best interests of the claimant or his or 
her estate, and; 

(3) Any benefits previously paid with 
respect to the claim are reimbursed. 

(b) When a claim has been with¬ 
drawn under paragraph (a) of this sec¬ 
tion, the claim will be considered not 
to have been filed. 

§725.307 Cancellation of a request for 
withdrawal. 

At any time prior to approval, a re¬ 
quest for withdrawal may be cancelled 
by a written request of the claimant or 
a person authorized to act on the 
claimant’s behalf or on behalf of the 
claimant’s estate. 

§725.308 Time limits for filing claims. 

(a) A claim for benefits filed under 
this part by or on behalf of a miner 
shall be filed within three years after 
a medical determination of total dis¬ 
ability due to pneumoconiosis or 
within three years after the date of 
enactment of the Black Lung Benefits 
Reform Act of 1977 whichever is later. 
There is no time limit on the filing of 
a claim by the survivor of a miner. 

(b) A miner who is receiving benefits 
under Part B of Title IV of the Act 
may file a claim for medical benefits 
and such other benefits are available 
under Part C of Title IV of the Act 

this part. The Secretary of 
Health, Education, and Welfare is re- 
quired to notify each miner receiving 
benefits under Part B of this right. 
Notwithstanding the provisions of 
paragraph (a) of this section a miner 


notified of his or her rights under this 
paragraph may file a claim under this 
part within 6 months from the date 
such notice was mailed unless the 
period is extended for good cause 
shown. 

(c) There shall be a rebuttable pre¬ 
sumption that every claim for benefits 
is timely filed. However, the time 
limits in this section are mandatory 
and may not be waived or tolled for 
any reason. * 

§725.309 Duplicate claims. 

(a) A claimant whose claim for bene¬ 
fits was previously approved under 
Part B of Title IV of the Act may file 
a claim for benefits under this part as 
provided in § 725.308(b). 

(b) A claimant who has filed a claim 
for benefits under both Parts B and C 
of Title IV of the Act or who has filed 
more than one claim for benefits 
under Part C of Title IV of the Act 
before March 1, 1978 and whose claims 
are pending or have been denied 
(§727.102 of this subchapter) shall 
have his or her claims considered in 
accordance with §727.103 of this sub¬ 
chapter. 

(c) A claimant who filed a claim for 
benefits under Part B of Title IV of 
the Act or Part C of Title IV of the 
Act before March 1, 1978 and whose 
previous claim(s) are pending or have 
been denied, who files an additional 
claim under this part shall have the 
later claim merged with any earlier 
claim subject to review under Part 727 
of this subchapter, for all purposes. If 
an earlier claim subject to review 
under Part 727 of this subchapter has 
been denied after review, a new claim 
filed under this part shall also be 
denied, on the grounds of the prior 
denial, unless the deputy commission¬ 
er determines that the later claim is a 
request for modification and the re¬ 
quirements of §725.310 are met. 

(d) In the case of a claimant who 
files more than one claim for benefits 
under this part, the later claim shall 
be merged with the earlier claim for 
all purposes, if the earlier claim is still 
pending. If the earlier claim has been 
denied the later claim shall also be 
denied, on the grounds of the prior 
denial, unless the deputy commission¬ 
er determines that the later claim is a 
request for modification and the re¬ 
quirements of §725.310 are met. 

(e) Notwithstanding any other provi¬ 
sion of this part of Part 727 of this 
subchapter, if a claimant elects to 
pursue a previously pending claim 
filed under Part B of Title IV of the 
Act and in addition elects review of 
such claim by the Social Security Ad¬ 
ministration or the Office, no benefits 
shall be paid to such individual under 
this part or Part 727 of this sub¬ 
chapter until the adjudication of the 
Part B claim is completed and no fur¬ 
ther consideration of such claim by 


the Social Security Administration or 
a United States court is being pursued. 

(f) In a case involving duplicate 
claims, under no circumstances are du¬ 
plicate benefits payable for concurrent 
periods of eligibility. Any duplicate 
benefits paid shall be subject to collec¬ 
tion or offset under subpart G of this 
part. 

§725.310 Modification of awards and den¬ 
ials. 

(a) Upon his or her own initiative, or 
upon the request of any party, on the 
ground of a change in conditions or 
because of a mistake in a determina¬ 
tion of fact, the deputy commissioner 
may, at any time before one year from 
the date of the last payment of bene¬ 
fits, or at any time before one year 
after the denial of a claim, reconsider 
the terms of an award or denial of 
benefits. (See also § 725.503(f).) 

(b) Modification proceedings shall be 
conducted in accordance with the pro¬ 
visions of this part as appropriate. Ad¬ 
ditional evidence may be submitted by 
any party or requested by the deputy 
commissioner. Modification proceed¬ 
ings shall not be initiated before an 
administrative law judge or the Bene¬ 
fits Review Board. 

(c) At the conclusion of modification 
proceedings the deputy commissioner 
may issue a proposed decision and 
order (§725.418), forward the claim for 
a hearing in accordance with 
(§725.421) or, if appropriate, proceed 
in accordance with §725.409. 

(d) An order issued following the 
conclusion of modification proceedings 
may terminate, continue, reinstate or 
decrease benefit payments or may 
award benefits. Such order shall not 
affect any benefits previously paid, 
except that an order increasing or de¬ 
creasing the amount of benefits pay¬ 
able may be made effective on the 
date from which benefits were deter¬ 
mined payable by the terms of an ear¬ 
lier award. In the case of an award 
which is decreased, any payment made 
in excess of the decreased rate shall be 
subject to collection or offset under 
subpart G of this part. 

§725.311 Communications with respect to 
claims, time computations. 

(a) Unless otherwise specified by this 
part all requests, responses, notices, 
decisions, orders, or other communica¬ 
tions required or permitted by this 
part shall be in writing. 

(b) If required by this part, any doc¬ 
ument, brief, or other statement sub¬ 
mitted in connection with the adjudi¬ 
cation of a claim under this part shall 
be sent to each party to the claim by 
the submitting party. If proof of ser¬ 
vice is required with respect to any 
communication, such proof of service 
shall be submitted to the appropriate 
adjudication officer and filed as part 
of the claim record. 


FEDERAL REGISTER, VOL 43, NO. 80—TUESDAY, APRIL 25, 1978 






17744 


PROPOSED RULES 


(c) Whenever any notice, document, 
brief or other statement is served by 
mail, three days shall be added to the 
time within which a reply or response 
is required to be submitted. 

(d) In computing any period of time 
described in this part, by any applica¬ 
ble statute, or by the order of any ad¬ 
judication officer, the day of the act 
or event from which the designated 
period of time begins to run shall not 
be included. The last day of the period 
shall be included unless it is a Satur¬ 
day, Sunday or legal holiday, in which 
event the period extends until the 
next day which is not a Saturday, 
Sunday or legal holiday. “Legal holi¬ 
day” includes New Years Day, Wash¬ 
ington’s Birthday, Memorial Day, In¬ 
dependence Day, Labor Day, Colum¬ 
bus Day. Veterans Day, Thanksgiving 
Day. Christmas Day and any other 
day appointed as a holiday by the 
President or the Congress of the 
United States. 

Subpart D—Adjudication of Claims; 

Adjudication Officort 

§725.350 Who are the adjudication offi¬ 
cers. 

(a) General. The persons authorized 
by the Secretary of Labor to accept 
evidence and decide claims on the 
basis of such evidence are called “adju¬ 
dication officers”. This section de¬ 
scribes the status of black lung claims 
adjudication officers. 

(b) Deputy commissioner. The 
deputy commissioner is that official of 
the DCMWC or his designee who is 
authorized to perform functions with 
respect to the development, processing 
and adjudication of claims in accor¬ 
dance with this part. 

(c) Administrative Law Judge. An 
administrative law judge is that offi¬ 
cial appointed pursuant to 5 U.S.C. 
3105 (or Pub. L. 94-504) who is quali¬ 
fied to preside at hearings under 5 
U.S.C. 557 and is empowered by the 
Secretary to conduct formal hearings 
with respect to and adjudicate claims 
in accordance with this part. A person 
appointed under Pub. L. 94-504 shall 
not be considered an administrative 
jaw judge for purposes of this part for 
any period after March 1,1979. 

§ 725.351 Powers of adjudication officers. 

(a) Deputy commissioner. the 
deputy commissioner is authorized to 

(1) make determinations with respect 
to claims as is provided in this part; (2) 
conduct conferences and informal dis¬ 
covery proceedings as provided in this 
part; (3) to compel the production of 
documents by the issuance of a sub¬ 
poena, with the written approval of 
the Director; (4) prepare documents 
for the signature of parties; (5) issue 
appropriate orders as provided in this 
part; and (6) do all other things con¬ 
formable to law necessary to enable 


him or her to discharge the duties of 
the office. 

(b) Administrative law judge. An ad¬ 
ministrative law judge is authorized to 

(1) conduct formal hearings in accor¬ 
dance with the provisions of this part; 

(2) administer oaths and examine wit¬ 
nesses; (3) compel the production of 
documents and appearance of wit¬ 
nesses by the issuance of subpoenas; 
(4) issue decisions and orders with re¬ 
spect to claims as provided in this 
part; and (5) do all other things con¬ 
formable to law necessary to enable 
him or her to discharge the duties of 
the office. 

(c) If any person in proceedings 
before an adjudication officer disobeys 
or resists any lawful order or process, 
or misbehaves during a hearing or so 
near the place thereof as to obstruct 
the same, or neglects to produce, after 
having been ordered to do so, any per¬ 
tinent book, paper or document, or re¬ 
fuses to appear after having been sub¬ 
poenaed, or upon appearing refuses to 
take the oath as a witness, or after 
having taken the oath refuses to be 
examined according to law, the adjudi¬ 
cation officer shall certify the facts to 
the Federal district court having juris¬ 
diction in the place in which he or she 
is sitting (or to the U.S. District Court 
for the District Court of Columbia if 
he or she is sitting in the District) 
which shall thereupon in a summary 
manner hear the evidence as to the 
acts complained of. and, if the evi¬ 
dence so warrants, punish such person 
in the same manner and to the same 
extent as for a contempt committed 
before the court, or commit such 
person upon the same condition as if 
the doing of the forbidden act had oc¬ 
curred with reference to the process or 
in the presence of the court. 

§725.352 Disqualification of adjudication 
officer. 

(a) No adjudication officer shall con¬ 
duct any proceedings in a claim in 
which he or she is prejudiced or par¬ 
tial. or where he or she has any inter¬ 
est in the matter pending for decision. 
A decision to withdraw from the con¬ 
sideration of a claim shall be within 
the discretion of the adjudication offi¬ 
cer. If that adjudication officer with¬ 
draws, another officer shall be desig¬ 
nated by the Director or the Chief Ad¬ 
ministrative Law Judge as the case 
may be, to complete the adjudication 
of the claim. 

(b) No adjudication officer shall be 
permitted to appear or act as a repre¬ 
sentative of a party under this part 
while such individual is employed as 
an adjudication officer or within two 
years after the termination of such 
employment. No fee or reimbursement 
shall be awarded under this part to an 
individual who acts in violation of this 
paragraph. 

(c) No adjudication officer shall act 
in any claim involving a party which 


employed such adjudication officer 
within one year before the adjudica¬ 
tion of such claim. 

(d) Notwithstanding paragraph (a) 
of this section, no adjudication officer 
shall be permitted to act in any claim 
involving a party who is related to the 
adjudication officer by consanguinity 
or affinity within the third degree as 
determined by the law of the place 
where such party is domiciled. Any 
action taken by an adjudication officer 
in knowing violation of this paragraph 
shall be void. 

Parties and Representatives 

§725.360 Parties to proceedings. 

(a) Except as provided in §725.361 no 
person other than the Secretary of 
Labor and authorized personnel of the 
Department of Labor shall participate 
at any stage in the adjudication of a 
claim for benefits under this part 
unless such person is determined by 
the appropriate adjudication officer to 
qualify under the provisions of this 
section as a party to the claim. The 
following persons shall be parties: 

(1) The claimant; 

(2) A person other than a claimant 
authorized to execute a claim on such 
claimant’s behalf pursuant to 
§725.301; 

(3) Any coal mine operator notified 
pursuant to §725.412 of its possible li¬ 
ability for the claim; and 

(4) Any insurance carrier of such op¬ 
erator. 

(5) The Director shall be a party in 
all proceedings relating to a claim for 
benefits under this part. 

(b) A widow, child, parent, brother, 
or sister, or representative of a dece¬ 
dent’s estate, who makes a showing in 
writing that his or her rights with re¬ 
spect to benefits may be prejudiced by 
a decision that may be made, may be 
made a party. 

(c) Any coal mine operator or prior 
operator or insurance carrier which 
has not been notified pursuant to 
§725.412 and which makes a showing 
in writing that its rights may be preju¬ 
diced by a decision of an adjudication 
officer may be made a party. 

(d) Any other individual may be 
made a party if that individual’s rights 
with respect to benefits may be preju- 
ciced by a decision to be made. 

§725.361 Party amicus curiae. 

At the discretion of the Chief Ad¬ 
ministrative Law Judge or the admin¬ 
istrative law judge assigned to the 
case, a person or entity which is not a 
party may be allowed to participate 
amicus curiae, in a formal hearing 
only as to an issue of law. A person 
may participate amicus curiae in a 
formal hearing upon written request 
submitted with supporting arguments 
prior to the hearing. If the request is 
granted, the administrative law judge 
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hearing the case will inform the party 
of the extent to which participation 
will be permitted. The request may, 
however, be denied summarily and 
without explanation. 

§725.362 Representation of parties. 

(a) Except for the Secretary of 
Labor whose interests shall be repre¬ 
sented by the Solicitor of Labor or his 
or her designee, each of the parties 
may appoint an individual to represent 
his or her interest in any proceeding 
for determination of a claim under 
this part. Such appointment shall be 
made in writing or on the record at 
the hearing. A written notice appoint¬ 
ing a representative shall be signed by 
the party or his or her legal guardian 
and shall be sent to the Office or, for 
representation at a formal hearing, to 
the Chief Administrative Law Judge. 
In any case such representative must 
be qualified under §725.363. 

(b) Any party may waive his or her 
right to be represented in the adjudi¬ 
cation of his or her claim or defense. 
If an adjudication officer determines 
that a claimant who has been in¬ 
formed of his or her right to represen¬ 
tation, does not wish to obtain the ser¬ 
vices of a representative, such adjudi¬ 
cation officer shall proceed to consider 
the claim in accordance with this part, 
unless it is apparent that the claimant 
is, for any reason, unable to continue 
without the help of a representative. 
Unless a hearing is to be conducted at 
which the claimant’s appearance is re¬ 
quired, it shall not be necessary for an 
adjudication officer to inquire as to 
the ability of a claimant to proceed 
without representation, and in any ad¬ 
judication taking place without a 
hearing, the failure of a claimant to 
obtain representation shall be consid¬ 
ered a waiver of the claimant’s right to 
representation. Prior to the closing of 
the record, however, any claimant may 
revoke such waiver and obtain a repre¬ 
sentative. 

§725.363 Qualification of representative. 

(a) Attorney. Any attorney in good 
standing who is admitted to practice 
before a court of a State, territory, dis¬ 
trict, or insular possession, or before 
the Supreme Court of the United 
States, or other Federal court and is 
not, pursuant to any provision of law, 
prohibited from acting as a represen¬ 
tative may be appointed as a represen¬ 
tative. 

(b) Other person. Any other person 
with the approval of the adjudication 
officer may be appointed as a repre¬ 
sentative so long as that person is not, 
pursuant to any provision of law, pro¬ 
hibited from acting as a representa¬ 
tive. 

§ 725.364 Authority of representative. 

A representative, appointed and 
qualified as provided in §§ 725.362 and 


725.363 may make or give, on behalf of 
the party he or she represents, any re¬ 
quest or notice relative to any proceed¬ 
ing before an adjudication officer in¬ 
cluding formal hearing and review, 
except that such representative may 
not execute a claim for benefits, unless 
he or she is a person designated in 
§725.301 as authorized to execute a 
claim. A representative shall be enti¬ 
tled to present or elicit evidence and 
make allegations as to facts and law in 
any proceeding affecting the party 
represented and to obtain information 
with respect to the claim of such party 
to the same extent as such party. 
Notice given to any party of any ad¬ 
ministrative action, determination, or 
decision, or request to any party for 
the production of evidence shall be 
sent to the representative of such 
party and such notice or request shall 
have the same force and effect as if it 
has been sent to the party represent¬ 
ed. 

§ 725.365 Approval of representative's 
fees; lien against benefits. 

No fee charged for representation 
services rendered with respect to any 
claim under this part shall be valid 
unless approved pursuant to this sub¬ 
part. No contract or prior agreement 
for a fee shall be valid. In cases where 
the obligation to pay the attorney's 
fee is upon the claimant, the amount 
of the fee awarded may be made a lien 
upon the benefits due under an award 
and the adjudication officer shall fix, 
in the award approving the fee, such 
lien and the manner of payment of 
the fee. Any representative who is not 
an attorney may be awarded a fee for 
services under this subpart except that 
no lien may be imposed with respect to 
such representative's fee. 

§ 725.366 Fees for representatives. 

(a) A representative seeking a fee for 
services performed on behalf of a 
claimant shall make application there¬ 
for to the Deputy Commissioner, Ad¬ 
ministrative Law Judge, or appropri¬ 
ate appellate tribunal, as the case may 
be, before whom the services were per¬ 
formed. The application shall be filed 
and served upon the claimant and all 
other parties within the time limits al¬ 
lowed by the Deputy Commissioner, 
Administrative Law Judge, or appro¬ 
priate appellate tribunal. The applica¬ 
tion shall be supported by a complete 
statement of the extent and character 
of the necessary work done, and shall 
indicate the professional status (e.g., 
attorney, paralegal, law clerk, lay rep¬ 
resentative. clerical, or other person) 
of the person performing such work, 
and the customary billing rate for 
each such person. The application 
shall also include a listing of reason¬ 
able unreimbursed expenses, including 
those for travel, incurred by the repre¬ 
sentative or an employee of a repre¬ 


sentative in establishing the claim¬ 
ant's case. Any fee requested under 
this paragraph shall also contain a de¬ 
scription of any fee requested, 
charged, or received for services ren¬ 
dered to the claimant before any State 
or Federal court or agency in connec¬ 
tion with a similar matter. 

(b) Any fee approved under para¬ 
graph (a) of this section shall be rea¬ 
sonably commensurate with the neces¬ 
sary work done and shall take into ac¬ 
count the quality of the representa¬ 
tion, the complexity of the legal issues 
involved, the level of administrative 
proceedings to which the claim was 
raised, the level at which the represen¬ 
tative entered the proceedings, and 
any other information which may be 
relevant to the amount of fee request¬ 
ed. No fee shall be approved for work 
done on claims filed between Decem¬ 
ber 30, 1969, and June 30, 1973, under 
Part B of Title IV of the Act except 
for services rendered on behalf of the 
claimant in regard to the review of the 
claim under section 435 of the Act. 

(c) In awarding a fee the appropriate 
adjudication officer shall consider and 
shall add to the fee the amount of rea¬ 
sonable and unreimbursed expenses 
incurred in establishing the claimant's 
case. Reimbursement for travel ex¬ 
penses incurred by an attorney shall 
be determined in accordance with the 
provisions of § 725.459(a). No reim¬ 
bursement shall be permitted for ex¬ 
penses incurred in obtaining medical 
or other evidence which has previous¬ 
ly been submitted to the Office in con¬ 
nection with the claim. 

(d) Upon receipt of a request for ap¬ 
proval of a fee such request shall be 
reviewed and evaluated by the appro¬ 
priate adjudication officer and a fee 
award issued. Only a party adversely 
affected by such award, or a petition¬ 
ing attorney or representative who be¬ 
lieves the fee to be inadequate, may 
request reconsideration thereof by the 
adjudication officer making the fee 
award. A revised or modified fee award 
may then be issued, if appropriate. 

(e) Each request for reconsideration 
or review of a fee award shall be in 
writing and shall contain supporting 
statements or information pertinent to 
any increase or decrease requested. If 
a fee awarded by a deputy commis¬ 
sioner is disputed, such award shall be 
appealed directly to the Benefits 
Review Board for a determination of 
whether the Deputy Commissioner’s 
fee determination is supported by sub¬ 
stantial evidence and is in accordance 
with law. In a fee dispute case the 
record before the Board shall consist 
of the order of the deputy commis¬ 
sioner awarding or denying the fee, 
the application for a fee. and the docu¬ 
mentary evidence contained in the file 
which verifies or refutes any item 
claimed in the fee application. 
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§725.367 Payment of a claimant's attor¬ 
ney’s fee by responsible operator. 

If an operator declines to pay any 
benefits on or before the 30th day 
after receiving written notice of its li¬ 
ability for a claim on the ground that 
there is no liability for benefits within 
the provisions of the Act, and the 
person seeking benefits shall there¬ 
after have utilized the services of an 
attorney in the successful prosecution 
of his or her claim, there shall be 
awarded, in addition to the award of 
benefits, in an order, a reasonable at¬ 
torney's fee against the operator or 
carrier in an amount approved by the 
deputy commissioner, administrative 
law judge, Board, or court, as the case 
may be which shall-be paid directly by 
the operator or carrier to the claim¬ 
ant’s attorney in a lump sum after the 
order becomes final. 

Claim Development 
§725.401 General 

After a claim has been received by 
the Deputy Commissioner, the Deputy 
Commissioner shall take such action 
as is necessary to develop, process, and 
make determinations with respect to 
the claim as provided in this subpart. 

§725.402 Approved State workers' com¬ 
pensation law. 

If a Deputy Commissioner deter¬ 
mines that any claim filed under this 
part is one subject to adjudication 
under a workers' compensation law ap¬ 
proved under Part 722 of this sub- 
chapter, he or she shall advise the 
claimant of this determination and of 
the Act’s requirement that the claim 
must be filed under the applicable 
State workers’ compensation law. The 
Deputy Commissioner shall, then pre¬ 
pare a proposed decision and order dis¬ 
missing the claim for lack of jurisdic¬ 
tion pursuant to §725.418 and proceed 
as appropriate. 

§725.403 Requirement to file under state 
workers’ compensation law—Section 
415 claims. 

(a) No benefits shall be payable to or 
on behalf of a claimant who has filed 
a claim under section 415 of Part B of 
Title IV of the Act, for any period of 
eligibility occurring between July 1 
and December 31, 1973, unless the 
claimant has filed and diligently pur¬ 
sued a claim for benefits under an ap¬ 
plicable State workers* compensation 
law. A State workers’ compensation 
claim need not be filed where filing 
would be futile. It shall be determined 
that the filing of a State claim would 
be futile when: 

(1) The period within which the 
claim may be filed under such law has 
expired; or 

(2) Pneumoconiosis as defined in 
Part 718 of this subchapter is not com¬ 
pensable under such law; or 


(3) The maximum amount of com¬ 
pensation or the maximum number of 
compensation payments allowable 
under such law has already been paid; 
or 

(4) The claimant does not meet one 
or more conditions of eligibility for 
workers* compensation payments 
under applicable State law; or 

(5) The claimant otherwise estab¬ 
lishes to the satisfaction of the Office 
that the filing of a claim under State 
law would be futile. 

<b) Where the Office determines 
that a claimant is required to file a 
State claim under this section, the 
Office shall so notify the claimant. 
Such notice shall instruct the claim¬ 
ant to file a State claim within 30 days 
of such notice. If no such State claim 
is filed within the 30-day period no 
benefits shall be payable under this 
part to the claimant for any period be¬ 
tween July 1 and December 31, 1973. 

(c) The failure of a claimant to 
comply with paragraph (a) of this sec¬ 
tion shall not absolve any operator of 
its liability for the payment of bene¬ 
fits to a claimant for periods of eligi¬ 
bility occurring on or after January 1, 
1974. 

(d) The Deputy Commissioner may 
determine that a claimant is ineligible 
for benefits under section 415 of Part 
B of Title IV of the Act without re¬ 
quiring the claimant to file a claim 
under a State workers’ compensation 
law. 

§725.404 Development of evidence—Gen¬ 
eral. 

(a) Employment history. Each claim¬ 
ant shall furnish the deputy commis¬ 
sioner with a complete and detailed 
history of the coal miner's employ¬ 
ment and, upon request, supporting 
documentation. 

(b) Matters of record. Where it is 
necessary to obtain proof of age, mar¬ 
riage or termination of marriage, 
death, family relationship, dependen¬ 
cy (see subpart B of this part), or any 
other fact which may be proven as a 
matter of public record, the claimant 
shall furnish such evidence to the 
Deputy Commissioner upon request. 

(c) Documentary evidence. If a 
claimant is required to submit docu¬ 
ments to the Deputy Commissioner, 
the claimant shall submit the original 
or a certified copy thereof unless nei¬ 
ther is available. 

(d) Submission of insufficient evi¬ 
dence. In the event a claimant submits 
insufficient evidence regarding any 
matter, the Deputy Commissioner 
shall inform the claimant of what fur¬ 
ther evidence is necessary and request 
that such evidence be submitted 
within a specified reasonable time 
which may upon request be extended 
for good cause. 


§725.405 Development of medical evi¬ 
dence; scheduling of medical examina¬ 
tions and tests. 

(a) Upon receipt of a claim, the 
Deputy Commissioner shall ascertain 
whether the claim was filed by or on 
account of a miner as defined in 
§ 725.202(a), and in the case of a claim 
filed on account of a deceased miner, 
whether the claim was filed by an eli¬ 
gible survivor of such miner as defined 
in subpart B of this part. 

(b) In the case of a claim filed by or 
on behalf of a miner, the Deputy Com¬ 
missioner shall, where necessary or ap¬ 
propriate, schedule the claimant for a 
medical examination and testing 
under §725.406. 

(c) In the case of a claim filed by or 
on behalf of a survivor of a miner the 
Deputy Commissioner shall obtain 
whatever medical evidence is neces¬ 
sary and available for the development 
and evaluation of the claim. 

(d) After receipt of evidence ob¬ 
tained under paragraphs (b) and (c) of 
this section, the Deputy Commissioner 
shall, where appropriate, collect other 
evidence necessary to establish: 

(1) The nature and duration of the 
miner’s employment; and 

(2) All other matters relevant to the 
determination of the claim. 

(e) If at any time during the process¬ 
ing of the claim by the Deputy Com¬ 
missioner the evidence establishes 
that the claimant is not entitled to 
benefits under the Act. the. Deputy 
Commissioner may terminate eviden¬ 
tiary development of the claim and 
proceed as appropriate. 

§725.406 Medical examinations and tests. 

(a) Medical examinations and tests 
authorized by the Deputy Commis¬ 
sioner shall be conducted, if possible, 
in the vicinity of the miner’s residence 
by physicians or in medical facilities 
selected from a list compiled by the 
Secretary, or approved by the deputy 
commissioner. 

(b) If any medical examination or 
test conducted under paragraph (a) of 
this section is not administered or re¬ 
ported in compliance with the provi¬ 
sions of Part 718 of this subchapter, 
the deputy commissioner shall sched¬ 
ule the miner for further examination 
and testing where necessary and ap¬ 
propriate. 

(c) The cost of any medical examina¬ 
tion or test authorized under this sec¬ 
tion shall be paid by the Fund. The 
Fund shall be reimbursed for such 
payments by an operator, if any, 
found liable for the payment of bene¬ 
fits to the claimant. 

§725.407 Additional medical evidence. 

(a) If, at any time after the comple¬ 
tion of initial medical examinations 
and tests, unresolved medical ques¬ 
tions remain, the deputy commissioner 
may cause the claimant to be exam- 
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Ined by a physician selected by the 
deputy commissioner. 

(b) Any miner dissatisfied with the 
results of the medical examinations or 
tests conducted under §725.406 may 
obtain further medical examinations 
or tests and submit them to the 
deputy commissioner. Such further 
examination or tests shall be reim¬ 
bursable by the Fund, or by a respon¬ 
sible coal operator where appropriate, 
if the claimant is finally adjudicated 
entitled to benefits and if such further 
examinations or tests were relevant to 
the determination of the claim. 

(c) If additional medical evidence is 
obtained in accordance with para¬ 
graph (a) of this section, the deputy 
commissioner may order the physician 
selected to retest or reexamine the 
miner to do so without the presence or 
participation of any other physician 
who previously examined the miner, 
and without benefit of the conclusions 
of any other physician who has exam¬ 
ined the miner. 

§725.408 Refusal to submit to medical ex¬ 
aminations or tests. 

If an adjudication officer determines 
that a miner has unreasonably refused 
to submit to medical examinations or 
tests scheduled under §§725.406 or 
725.407(a), all evidentiary develop¬ 
ment of the claim shall be suspended 
and the adjudication officer shall pro¬ 
ceed to deny the claim by reason of 
abandonment (§725.409) or by dismiss¬ 
al (§725.465) as is appropriate. 

§725.409 Denial of a claim by reason of 
abandonment 

(a) A claim may be denied at any 
time by the deputy commissioner by 
reason of abandonment where the 
claimant fails: 

(1) To undergo a required medical 
examination without good cause; or, 

(2) To submit evidence sufficient to 
make a determination of the claim; or, 

(3) To pursue the claim with reason¬ 
able diligence. 

(b) If the deputy commissioner de¬ 
termines that a denial by reason of 
abandonment is appropriate, he or she 
shall notify the claimant of the rea¬ 
sons for such denial and of the action 
which must be taken to avoid a denial 
by reason of abandonment. If there is 
no response to the notice within 30 
days after such notice was sent, the 
claim shall be considered denied by 
reason of abandonment. If the claim¬ 
ant responds in a timely fashion indi¬ 
cating a desire to pursue the claim, by 
requesting a hearing or indicating the 
intent to submit additional evidence, 
the deputy commissioner shall, if a 
hearing is requested, proceed in accor¬ 
dance with §725.412 or, allow a reason¬ 
able time of not less than 60 days, for 
the claimant to take the specified re¬ 
medial action. If the claimant com¬ 
pletes the action requested within the 


time allowed the claim shall be devel¬ 
oped. processed and adjudicated as 
specified in this part. If the claimant 
does not fully comply with the action 
requested by the deputy commissioner 
the deputy commissioner shall so 
notify the claimant. If the claimant 
does not request a hearing or fully 
comply with the action requested by 
the deputy commissioner within 30 
days of such notification, the claim 
shall be considered denied by reason 
of abandonment. 

(c) If a claim is denied by reason of 
abandonment the claimant may, 
within one year from the date of such 
denial, request a modification of the 
denial in accordance with §725.310. No 
other recourse is available in the case 
of a claim denied by reason of aban¬ 
donment, 

§725.410 Initial findings by the deputy 
commissioner. 

(a) Based upon the evidence devel¬ 
oped, the deputy commissioner may 
make an initial finding with respect to 
the claim. 

(b) If the evidence supports an ini¬ 
tial finding of eligibility, and it has 
been determined that a coal mine op¬ 
erator may be liable for the claim, the 
deputy commissioner shall proceed in 
accordance with § 725.412. If no opera¬ 
tor can be identified, the deputy com¬ 
missioner shall proceed in accordance 
with §725.411. 

(c) If the evidence submitted does 
not support an initial finding of eligi¬ 
bility, the deputy commissioner shall 
so notify the claimant in writing. This 
notification shall specify the reasons 
why the claim cannot be approved, the 
additional evidence necessary to estab¬ 
lish entitlement, the right of the 
claimant to submit additional evi¬ 
dence, and the right to request a hear¬ 
ing. Within 60 days from the mailing 
of such notice, unless such period is 
extended by the deputy commissioner 
for good cause shown, the claimant 
may submit new evidence or request a 
hearing. If the claimant; 

(1) Takes no action within the speci¬ 
fied 60 day period, the claim shall be 
considered denied by reason of aban¬ 
donment (see § 725.409). 

(2) Submits new evidence within the 
specified 60 day period, the deputy 
commissioner shall reconsider the ini¬ 
tial finding, taking into account the 
additional evidence submitted. If the 
new evidence supports a finding of en¬ 
titlement the deputy commissioner 
shall proceed in accordance with para¬ 
graph (b) of this section. If the new 
evidence does not support a finding of 
entitlement, the deputy commissioner 
shall notify the claimant in writing 
that he or she may request a hearing 
within 30 days after receipt of such 
notice. If no hearing is requested, the 
claim shall be deemed denied by 
reason of abandonment (see § 725.409). 


(d) Unless an earlier operator identi 
fication has been made, if a hearing is 
requested under paragraph (c) of this 
section, the deputy commissioner shall 
identify the coal mine operator, if any. 
which may be liable for the payment 
of benefits to the claimant and pro¬ 
ceed in accordance with §725.412. If 
no such operator can be identified, the 
deputy commissioner may schedule a 
conference (see § 725.416) or refer the 
claim to the Office of Administrative 
Law Judges for appropriate proceed¬ 
ings. 

§725.411 A4judication upon initial find¬ 
ings of eligibility and no operator re¬ 
sponsibility. 

(a) Where the deputy commissioner 
has found that the claimant is eligible 
and that there is no operator responsi¬ 
ble for the payment of benefits, the 
deputy commissioner shall issue a pro¬ 
posed decision and order including 
findings of fact and conclusions of law 
under §725.418. The claimant shall 
have 30 days after the date of issuance 
of the proposed decision and order 
within which to reject any or all of the 
terms contained in the proposed deci¬ 
sion and order. If the claimant does 
not reject the proposed decision and 
order within this 30-day period, it will 
become final and effective. If for any 
reason the claimant rejects a proposed 
decision and order, the deputy com¬ 
missioner may take such actions as is 
appropriate. 

§ 725.412 Identification and notification of 
responsible operator. 

(a) At any time during the process¬ 
ing of a claim under this part after 
sufficient evidence has been made 
available to the deputy commissioner, 
the deputy commissioner may identify 
a coal miner operator (see §725.491) 
which may be liable for the payment 
of the claim in accordance with the 
criteria contained in subpart F of this 
part. As a general rule such identifica¬ 
tion shall be made after the deputy 
commissioner has made an initial fGl¬ 
iding that the claimant is eligible for 
benefits or after the deputy commis¬ 
sioner has made an initial finding that 
the claimant is ineligible, and a hear¬ 
ing has been requested. The general 
rule shall apply unless sufficient evi¬ 
dence of the operator’s identity is sub¬ 
mitted to the deputy commissioner 
and in the opinion of the deputy com¬ 
missioner, the earlier identification 
and notification of an operator will 
significantly aid in the prompt adjudi¬ 
cation of a claimant's entitlement to 
benefits. 

(b) After the deputy commissioner 
identifies an operator which may be 
found liable for payment of benefits, 
the deputy commissioner shall notify 
such operator in writing. Such notifi¬ 
cation shall include a copy of the 
claimant’s claim form and a copy of all 
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documentary evidence pertaining to 
the claim obtained by the deputy com¬ 
missioner, if any, and the initial find¬ 
ings of the deputy commissioner, if 
any. 

(c) If within one year after the final 
adjudication of a claim, the adjudica¬ 
tion officer determines that an opera¬ 
tor which may be liable for the pay¬ 
ment of benefits has not been notified 
under this section, such adjudication 
officer shall give notice of possible li¬ 
ability and an opportunity to respond 
to such operator. The adjudication of¬ 
ficer shall then take such further 
action on the claim as may be appro¬ 
priate. There shall be no time limit ap¬ 
plicable to a later identification of an 
operator under this paragraph if the 
operator fraudulently concealed its 
identity as an employer of the miner. 

(d) If, in any case, there is a dispute 
between two or more operators as to 
which may be liable for the payment 
of benefits to the claimant, all such 
operators shall be notified under this 
section and the issue of which opera¬ 
tor is liable shall be determined by the 
appropriate adjudication officer. 

§725.413 Operator’s response to notifica¬ 
tion. 

(a) Within 30 days after receipt of 
notification issued under §725.412, 
unless such period is extended by the 
deputy commissioner for good cause 
shown, or in the interest of justice, a 
notified operator shall indicate an 
intent to accept or contest liability. If 
notice is given to the operator after 
initial findings have been made, the 
operator shall indicate its agreement 
or disagreement with each such find¬ 
ing. 

(b) (1) If the operator accepts liabil¬ 
ity for the claim, the deputy commis¬ 
sioner shall issue a proposed decision 
and order under § 725.418. 

(2) If the operator contests its liabil¬ 
ity or any of the initial findings of the 
deputy commissioner, if any, or if the 
deputy commissioner has determined 
the claimant to be ineligible for bene¬ 
fits, the deputy commissioner shall 
proceed to adjudicate the claim in ac¬ 
cordance with this subpart. 

(3) If the operator fails to respond 
within the specified period such opera¬ 
tor shall be deemed to have accepted 
the initial findings of the deputy com¬ 
missioner when made and shall not, 
except as provided in § 725.463, be per¬ 
mitted to raise issues or present evi¬ 
dence with respect to issues inconsis¬ 
tent with the initial findings in any 
further proceeding conducted with re¬ 
spect to the claim. In a case where an 
operator has failed to respond to noti¬ 
fication such failure shall be consid¬ 
ered a waiver of such operator’s right 
to present evidence to the deputy com¬ 
missioner in connection with the 
claim, unless the operator’s failure to 
respond to notice is excused for good 


cause, and the deputy commissioner 
may proceed to issue a proposed deci¬ 
sion and order pursuant to §725.418, 
undertake further development, hold 
a conference, or refer the claim for a 
hearing. 

§725.414 Development of operator’s evi¬ 
dence, claimant’s rebuttal evidence. 

(a) If an operator notified of its pos¬ 
sible liability for a claim after the 
deputy commissioner has made initial 
findings (§ 725.410) with respect to the 
claim contests the claim, such opera¬ 
tor shall have 60 days from the date 
on which the notice of contest is sent 
within which to submit to the deputy 
commissioner and exchange with all 
other parties all available evidence rel¬ 
evant to any contested issue in the 
claim. During this 60 day period, a no¬ 
tified operator may have a miner ex¬ 
amined by a physician selected by 
such operator except that, no miner 
shall be required to travel more than 
100 miles from his or her place of resi¬ 
dence for the purpose of submitting to 
a medical examination requested by 
an operator, unless a trip of greater 
distance is authorized in writing by 
the deputy commissioner. 

(b) If an operator is notified of its 
possible liability for a claim before the 
deputy commissioner has made initial 
findings with respect to the claim or if 
no initial findings are made, and if 
such operator indicates its intent to 
contest the claim, such operator shall 
promptly undertake the development 
of its evidence, including any medical 
evidence which may be obtained if the 
operator seeks to have the miner ex¬ 
amined by a physician which it selects. 
Any evidence obtained by an operator 
shall be sent to the deputy commis¬ 
sioner and all other parties to the 
claim. On the basis of the operator’s 
evidence and all other evidence sub¬ 
mitted to the deputy commissioner, 
the deputy commissioner may make 
initial findings with respect to the 
claim or may take such other action as 
is appropriate. If the deputy commis¬ 
sioner makes an initial finding that 
the claimant is ineligible for benefits, 
the deputy commissioner shall proceed 
to consider the claim as provided in 
§ 725.410(c). If the deputy commission¬ 
er makes an initial finding that the 
claimant is eligible for benefits and 
that the notified operator is liable for 
such benefits, the parties shall be so 
notified. Within 30 days from the date 
on which notice of the deputy commis¬ 
sioner’s initial findings of eligibility 
and liability is sent to the parties, each 
party shall either accept or contest 
any or all of such initial findings and 
shall except as provided in paragraph 
(d) of this section submit any available 
evidence not previously submitted, to 
the deputy commissioner. The deputy 
commissioner shall then proceed to 
adjudicate the claim under §725.415. 


The failure by an operator to respond 
to initial findings of eligibility made 
under this paragraph shall have the 
same consequences as an operator s 
failure to respond to notice of a claim 
(see § 725.413(b)(3)). 

(c) The report of any medical exami¬ 
nation or test conducted under this 
section shall be submitted to the 
deputy commissioner and sent to the 
other parties to the claim within the 
applicable period set forth in this sec¬ 
tion, unless the deputy commissioner 
enlarges such period for good cause 
shown or in the interest of justice. 

(d) Upon receipt of a medical report 
obtained by an operator under this 
section, a claimant shall, upon request, 
be allowed 30 days from the date on 
which the operator’s report is received 
to obtain additional evidence in sup¬ 
port of the claim. Such evidence shall 
be obtained, submitted to the deputy 
commissioner, and exchanged with the 
other parties within the 30 day period 
described in this paragraph, unless the 
period is enlarged by the deputy com¬ 
missioner for good cause. 

(e) Except as provided in 
§§ 725.417(d) and 725.456, evidence not 
submitted to the deputy commissioner 
and exchanged with all parties by the 
time proceedings under this section 
are concluded, shall not be considered 
in connection with a claim, unless 
during the time a claim is within the 
jurisdiction of the deputy commission¬ 
er, the deputy commissioner deter¬ 
mines that the interest of justice re¬ 
quires the reopening of the period per¬ 
mitted for the submission of evidence. 

§725.415 Action by the deputy commis¬ 
sioner after development of operator’s 
evidence. 

(a) Upon the expiration of the 
period permitted under §725.414 for 
the submission of evidence, the deputy 
commissioner shall review the claim 
on the basis of all evidence submitted. 

(b) After review of all evidence sub¬ 
mitted, the deputy commissioner may 
schedule a conference in accordance 
with §725.416, issue a proposed deci¬ 
sion and order in accordance with 
§725.418, forward the claim to the 
Office of Administrative Law Judges 
in accordance with §725.421, or take 
such other action as the deputy com¬ 
missioner considers appropriate, 

§725.416 Conferences. 

(a) At the conclusion of the period 
permitted by §725.414, for the submis¬ 
sion of evidence, the deputy commis¬ 
sioner may conduct an informal con¬ 
ference In any claim where it appears 
that such conference will assist in the 
voluntary resolution of any issue 
raised with respect to the claim. The 
conference proceedings shall not be 
stenographically reported and sworn 
testimony shall not be taken. 

(b) The deputy commissioner shall 
notify the parties of a definite time 
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and place for a conference and may in 
his or her discretion or on the motion 
of any part cancel or reschedule a con¬ 
ference. 

(c) Any representative of an opera¬ 
tor or of an operator's insurance carri¬ 
er must have sufficient authority to 
effect settlement. 

(d) Procedures to be followed at a 
conference shall be within the discre¬ 
tion of the deputy commissioner. 

§725.417 Action at the conclusion of con¬ 
ference. 

(a) At the conclusion of a confer¬ 
ence, the deputy commissioner shall 
prepare a stipulation of contested and 
uncontested issues which shall be 
signed by the parties and the deputy 
commissioner. If a hearing is conduct¬ 
ed with respect to the claim, this stip¬ 
ulation shall be submitted to the 
Office of Administrative Law Judges, 
and placed in the claim record. 

(b) In any case, where appropriate, 
the deputy commissioner may permit 
a reasonable time for the submission 
of additional evidence following a con¬ 
ference. 

(c) Within 20 days after the termina¬ 
tion of all conference proceedings the 
deputy commissioner shall prepare 
and send to the parties a memoran¬ 
dum of conference on a form pre¬ 
scribed by the Office summarizing the 
conference and including the follow¬ 
ing: 

(1) Date, time, and place of confer¬ 
ence; 

(2) Names, addressed, telephone 
numbers, and status (i.e., claimant, at¬ 
torney. operator, carrier’s representa¬ 
tives. etc.); 

(3) Issues discussed at conference; 

(4) Additional material presented 
(i.e., medical reports, employment re¬ 
ports, marriage certificates, birth cer¬ 
tificates, etc.); 

(5) Issues resolved at conference; 
and 

(6) Deputy commissioner’s recom¬ 
mendation. 

(d) Each party shall, in writing, 
either accept or reject in part or in 
whole the deputy commissioner’s rec¬ 
ommendation, stating the reasons for 
such rejection. If no reply is received 
within 20 days from the date on which 
the recommendation was sent to the 
parties, the recommendation shall be 
deemed accepted. 

§ 725.418 Proposed decision and order. 

(a) A proposed decision and order is 
a document issued by the deputy com¬ 
missioner which purports to resolve 
each contested issue In a claim on the 
basis of the evidence submitted to or 
obtained by the deputy commissioner. 
A proposed decision and order shall be 
considered a final adjudication of a 
claim only as provided in § 725.419. A 
proposed decision and order may be 
issued by the deputy commissioner in 


any claim and at any time during the 
adjudication of a claim if: 

(1) Issuance is authorized or re¬ 
quired by this part; or, 

(2) The deputy commissioner deter¬ 
mines that issuance will expedite the 
adjudication of the claim. 

(b) A proposed decision and order 
shall contain findings of fact and con¬ 
clusions of law. and an appropriate 
order based thereupon and shall be 
served on all parties to the claim. The 
proposed decision and order shall re¬ 
flect the initial determination of the 
deputy commissioner, if any (see 
§ 725.420). 

§ 725.419 Response to proposed decision 
and order. 

(a) Within 30 days after the date of 
issuance of a proposed decision and 
order, any party may in writing re¬ 
quest a revision of the proposed deci¬ 
sion and order or a hearing. If a hear¬ 
ing is requested, the deputy commis¬ 
sioner shall refer the claim to the 
Office of Administrative Law Judges 
(see §725.421). 

(b) Any response made by a party to 
a proposed decision and order shall 
specify the findings and conclusions 
with which the responding party dis¬ 
agrees, and shall be served on the 
deputy commissioner and all other 
parties to the claim. 

(c) If a timely request for revision of 
a proposed decision and order is made, 
the deputy commissioner may amend 
the proposed decision and order, as 
circumstances require, and serve the 
revised proposed decision and order on 
all parties or take such other action as 
is appropriate. If a revised proposed 
decision and order is issued each party 
to the claim shall have 30 days from 
the date of issuance of that revised 
proposed decision and order within 
which to request a hearing. The 
deputy commissioner may, in any case, 
forward a claim for hearing without 
having received a request to so act, 
after the issuance of a proposed deci¬ 
sion and order or revised proposed de¬ 
cision and order. 

(d) If no response to a proposed deci¬ 
sion and order is sent to the deputy 
commissioner within the period de¬ 
scribed in paragraph (a) of this sec¬ 
tion. or if no response to a revised pro¬ 
posed decision and order is sent to the 
deputy commissioner within the 
period described in paragraph (b) of 
this section, and the deputy commis¬ 
sioner does not consider it appropriate 
to transfer the claim for a hearing, the 
proposed decision and order shall 
become a final decision and order 
which is effective upon the expiration 
of the applicable 30 day period. Once a 
proposed decision and order or revised 
proposed decision and order becomes 
final and effective all rights to further 
proceedings with respect to the claim 
shall be considered waived, except as 
provided in § 725.310. 


§ 725.420 Initial determinations. 

(a) An "initial determination" is a 
decision which may be made only by 
the deputy commissioner for the pur¬ 
pose of determining the date from 
which benefits may be paid to certain 
claimants prior to a final adjudicaton 
of a claim (see § 725.522). An initial de¬ 
termination is not itself a formal docu¬ 
ment but shall be reflected in the pro¬ 
posed decision and order or revised 
proposed decision and order, if any, 
issued by the deputy commissioner in 
accordance with §§ 725.418 and 
725.419, or if no proposed decision and 
order is issued, the initial determina¬ 
tion shall be reflected in the document 
which transfers the claim for hearing. 
(§725.421) 

(b) Except as provided in § 727.105 of 
this subpart a claim is in a posture for 
initial determination only after all of 
the following conditions are met: 

(1) The deputy commissioner has de¬ 
termined based upon all the evidence 
presented by a claimant, coal operator 
or any other other party that the 
claimant is eligible for benefits. 

(2) The deputy commissioner has 
identified and notified an operator 
which may be liable for the payment 
of the claim in accordance with this 
subpart; 

(3) The deputy commissioner’s deter¬ 
mination of eligibility and of the noti¬ 
fied operator's liability is reflected in a 
proposed decision an order or revised 
proposed decision and order issued in 
accordance with §§ 725.418 and 725.419 
or in the document which refers the 
claim to the Office of Administrative 
Law Judges (§ 725.421); and, 

(5) It has been determined by the 
deputy commissioner that a hearing 
will be necessary to resolve contested 
issues raised by any party to the claim. 

(c) An initial determination shall be 
considered made with respect to a 
claim on the date the deputy commis¬ 
sioner refers the claim for hearing or 
issues a proposed decision and order in 
such claim, unless the claimant re¬ 
quests a revision of the proposed deci¬ 
sion and order in accordance with 
§725.419 in which case the initial de¬ 
termination shall be considered made 
on the date of issuance of a revised 
proposed decision and order or on the 
date of the deputy commissioner re¬ 
fuses to revise the original proposed 
decision and order. 

(d) If a notified operator refuses to 
commence payment of a claim within 
30 days from the date on which an ini¬ 
tial determination is made under this 
section, benefits shall be paid by the 
Fund to the claimant in accordance 
with § 725.522, and the operator shall 
be liable to the Fund, if such operator 
is determined liable for the claim, for 
ail benefits paid by the Fund on 
behalf of such operator, and such pen¬ 
alties and interest as are appropriate. 


FEDERAL REGISTER, VOL 43, NO. 80—TUESDAY, APRIL 25, 1978 





17750 


PROPOSED RULES 


§ 725.421 Referral of claim to the office of 
administrative law judges. 

(a) In any claim for which a formal 
hearing is requested or ordered, and 
with respect to which the deputy com¬ 
missioner has completed his or her de¬ 
velopment and adjudication without 
having resolved all contested issues in 
the claim, the deputy commissioner 
shall refer the claim to the Office of 
Administrative Law Judges for a hear¬ 
ing. If the deputy commissioner with 
jurisdiction over the claim is located at 
any place outside Washington, D.C., 
such deputy commissioner shall for¬ 
ward a claim with respect to which a 
hearing is required by this part, to the 
DCMWC in Washington, D.C. which 
shall refer the claim to the Office of 
Administrative Law Judges for appro¬ 
priate proceedings. 

(b) In any case referred to the Office 
of Administrative Law Judges under 
this section, the deputy commissioner 
shall transmit the following to the 
Office of Administrative Law Judges 
which shall be placed in the record at 
the hearing: (1) Copies of the claim 
form or forms; (2) any statement, doc¬ 
ument, or pleading submitted by a 
party to the claim; (3) a copy of the 
notification to an operator of its possi¬ 
ble liability for the claim; (4) all evi¬ 
dence submitted to the deputy com¬ 
missioner under this part; (5) any writ¬ 
ten stipulation of law or fact entered 
into by the parties; (6) any pertinent 
pleadings or forms submitted to the 
deputy commissioner, (7) the memo¬ 
randum of Conference, if a conference 
was held; (8) the statement by the 
deputy commissioner of contested and 
uncontested issues in the claim; and 
(9) the deputy commissioner’s initial 
determination of eligibility, if appro¬ 
priate. 

(c) A party may at any time request 
and obtain from the deputy commis¬ 
sioner copies of evidence transmitted 
to the Office of Administrative Law 
Judges under paragraph (b) of this 
section. If the party has previously 
been provided with such evidence, ad¬ 
ditional copies may be sent to the 
party upon the payment of a copying 
fee to be determined by the deputy 
commissioner. 

§ 725.422 Legal assistance. 

The Secretary or his or her designee 
may, upon request, provide a claimant 
with legal assistance in processing a 
claim under the Act. Such assistance 
may be made available to a claimant in 
the discretion of the Solicitor of Labor 
or his or her designee at any time 
prior to or during the time in which 
the claim is being adjudicated and 
shall be furnished without charge to 
the claimant. Representation of a 
claimant in adjudicatory proceedings 
shall not be provided by the Depart¬ 
ment of Labor unless it is determined 
by the Solicitor of Labor that such 


representation is in the best interests 
of the Black Lung Benefits Program. 
In no event shall representation be 
provided to a claimant in a claim with 
respect to which the claimant’s inter¬ 
ests are adverse to those of the Secre¬ 
tary of Labor or the Fund. 

Subpart E—Hearings 

§ 725.450 Right to a hearing. 

Any party to a claim (see §725.360) 
shall have a right to a hearing con¬ 
cerning any contested issue of fact or 
law unresolved by the deputy commis¬ 
sioner. There shall be no right to a 
hearing until the processing and adju¬ 
dication of the claim by the deputy 
commissioner has been completed. 
There shall be no right to a hearing in 
a claim with respect to which a deter¬ 
mination of the claim made by the 
deputy commissioner has become final 
and effective in accordance with this 
part. 

§ 725.451 Request for hearing. 

After the completion of proceedings 
before the deputy commissioner or as 
is otherwise indicated in this part, any 
party may in writing request a hearing 
on any contested issue of fact or law. 
A deputy commissioner may on his or 
her own initiative refer a case for 
hearing. If a hearing is requested or if 
a deputy commissioner determines 
that a hearing is necessary to the reso¬ 
lution of any issue, the claim shall be 
referred to the Chief Administrative 
Law Judge for a hearing under 
§725.421. 

§ 725.452 Type of hearing; parties. 

(a) A hearing held under this part 
shall be conducted by an administra¬ 
tive law judge designated by the Chief 
Administrative Law Judge. Except as 
otherwise provided by this part, all 
hearings shall be conducted in accor¬ 
dance with the provisions of 5 U.S.C. 
554 et seq. 

(b) All parties to a claim shall be 
permitted to participate fully at a 
hearing held in connection with such 
claim. 

(c) A full evidentiary hearing need 
not be conducted if a party moves for 
summary judgment and the adminis¬ 
trative law judge determines that 
there is no genuine issue as to any ma¬ 
terial fact and that the moving party 
is entitled to the relief requested as a 
matter of law. All parties shall be enti¬ 
tled to respond to the motion for sum¬ 
mary judgment prior to decision there¬ 
on. 

§ 725.453 Notice of hearing. 

All parties shall be given at least 10 
days written notice of the date and 
place of a hearing and the issues to be 
resolved at the hearing. Such notice 
shall be sent to each party or repre¬ 
sentative by certified mail. 


§ 725.453A Time and place of hearing. 

(a) The Chief Administrative Law 
Judge shall assign a definite time and 
place for a formal hearing, and shall, 
where possible, schedule the hearing 
to be held at a place within 75 miles of 
the claimant’s residence. 

(b) If the claimant’s residence is not 
in any State, the Chief Administrative 
Law Judge may in his or her discretion 
schedule the hearing in the country of 
the claimant’s residence. 

(c) The Chief Administrative Law 
Judge or the administrative law judge 
assigned the case may in his or her 
discretion direct that a hearing with 
respect to a claim shall begin at one lo¬ 
cation and then later be reconvened at 
another date and place. 

§725.454 Change of time and place for 
hearing; transfer of cases. 

(a) The Chief Administrative Law 
Judge or administrative law judge as¬ 
signed the case may change the time 
and place for a hearing, either on his 
or her own motion or for good cause 
shown by a party. The administrative 
law judge may adjourn or postpone 
the hearing, or reopen the hearing for 
the receipt of additional evidence for 
good cause showm at any time prior to 
the mailing to the parties of the deci¬ 
sion in the case. Unless otherwise 
agreed, at least 10 days, notice shall be 
given to the parties of any change in 
the time or place of hearing. 

(b) The Chief Administrative Law 
Judge may for good cause transfer a 
claim from one administrative law 
judge to another. 

§ 725.455 Hearing procedures—generally. 

(a) General The purpose of any 
hearing conducted under this subpart 
shall be to resolve contested issues of 
fact or law. Any findings or determina¬ 
tions made with respect to a claim by 
a deputy commissioner shall not be 
considered by the administrative law 
judge. 

(b) Evidence. The administrative law 
judge shall at hearing inquire fully 
into all matters at issue, and shall not 
be bound by common law or statutory 
rules of evidence or by technical or 
formal rules of procedure except as 
provided by 5 U.S.C. 554 and this sub- 
part. The administrative law judge 
shall receive into evidence the testimo¬ 
ny of the witnesses and parties, the 
evidence submitted to the Office of 
Administrative Law Judges by the 
deputy commissioner under §725.421, 
and such additional evidence as may 
be submitted in accordance with the 
provisions of this subpart. The admin¬ 
istrative law judge may entertain the 
objections of any party to the evidence 
submitted under this section. 

(c) Procedure. The conduct of the 
hearing and the order in which allega¬ 
tions and evidence shall be presented 
shall be within the discretion of the 


FEDERAL REGISTER, VOL 43, NO. 80—TUESDAY, APRIL 25, 1978 








PROPOSED RULES 


17751 


administrative law Judge and shall 
afford the parties an opportunity for a 
fair hearing. 

§725.456 Introduction of evidence. 

(a) All documents transmitted to the 
Office of Administrative Law Judges 
pursuant to §725.421 shall be placed 
into evidence by the administrative 
law judge as exhibits of the Director, 
subject to objection by any party. 

(b) Except as is otherwise provided 
in tills section, evidence not submitted 
to the deputy commissioner and the 
parties within the time period de¬ 
scribed in subpart D of this part shall 
not be admissible into evidence unless 
such evidence was not reasonably ob¬ 
tainable during such period. 

(c) No medical records or reports 
shall be admissible into evidence 
unless such records or reports have 
first been reviewed by the Office for 
the purpose of determining whether 
such records or reports are in compli¬ 
ance with the quality standards con¬ 
tained in Part 718 of this subchapter. 

(d) Evidence which was requested by 
the deputy commissioner or any other 
party which was not supplied in accor¬ 
dance with such request may be ad¬ 
mitted into evidence by the adminis¬ 
trative law judge if submitted by the 
requesting party. 

(e) Any evidence previously submit¬ 
ted to the deputy commissioner may 
be admitted into evidence at the hear¬ 
ing at the request of any party, wheth¬ 
er or not such evidence was transmit¬ 
ted to the Office of Administrative 
Law Judges under paragraph (a) of 
this section. 

(f) Evidence obtained by deposition 
or interrogatory may be admitted into 
evidence at the hearing, whether or 
not such evidence was previously sub¬ 
mitted to the deputy commissioner, 
except that no deposition or interroga¬ 
tory of a medical witness, shall be ad¬ 
missible unless such witness previously 
filed a written report of his or her 
findings concerning the claim, to the 
deputy commissioner within the time 
limits imposed under §§725.406- 
725.421. 

(g) If new evidence is submitted to 
the administrative law judge in accor¬ 
dance with paragraphs (b) or (f) of 
this section such evidence shall be sub¬ 
mitted to the administrative law judge 
and all parties to the claim no later 
than 20 days before the hearing, in 
order for such evidence to be consid¬ 
ered admissible. 

(h) If during the course of a hearing 
it is determined by the administrative 
law judge that the documentary evi¬ 
dence submitted in accordance with 
this section is incomplete as to any 
issue which must be adjudicated, the 
administative law judge may, in his or 
her discretion, remand the claim to 
the deputy commissioner with instruc¬ 
tions to develop only such additional 


evidence as is required, or allow the 
parties a reasonable time to obtain 
and submit such evidence before the 
termination of the hearing. 

(i) The work product of the Director 
or his or her staff shall not be subject 
to discovery by any party. 

§725.457 Witnesses. 

(a) Witnesses at the hearing Shall 
testify under oath or affirmation. The 
administrative law judge and the par¬ 
ties may question witnesses with re¬ 
spect to any matters relevant and ma¬ 
terial to any contested issue. No em¬ 
ployee of the Department of Labor 
shall be compelled to appear at a hear¬ 
ing in his or her capacity as such an 
employee as a witness in any proceed¬ 
ing conducted in connection with a 
claim. 

(b) No person shall be required to 
attend as a witness in any proceeding 
before an administrative law judge at 
a place more than 100 miles from his 
or her place of residence, unless lawful 
mileage and fee for 1 day’s attendance 
is paid in advance of the hearing date. 

§ 725.458 Depositions; interrogatories. 

The testimony of any witness or 
party may be taken by deposition or 
interrogatory according to the rules of 
practice of the Federal district court 
for the judicial district in which the 
case is pending (or of the U.S. District 
Court for the District of Columbia if 
the case is pending in the District or 
outside the United States), except that 
at least thirty days prior notice of any 
deposition shall be given to all parties. 
No post-hearing deposition or interro¬ 
gatory shall be permitted unless or¬ 
dered by the administrative law judge. 

§725.459 Witness fees. 

(a) A witness summoned to hearing 
before an administrative law judge or 
whose deposition is taken shall receive 
the same fees and mileage as witnesses 
in courts of the United States. Except 
as provided in paragraph (c) of this 
section, such fees shall be paid by the 
party summoning the witness. 

(b) No claimant shall be required to 
bear the financial responsibility for 
producing an expert witness for cross 
examination if such expert witness, re¬ 
gardless of his or her availability to 
attend the hearing, has previously 
submitted depositions, interrogatories, 
or medical reports. Such expert wit¬ 
ness, if he or she is required to attend 
the hearing, shall be summoned and 
shall have his or her expert witness 
fee paid by the party who summons 
such witness. 

(c) If a claimant is determined enti¬ 
tled to benefits, there may be assessed 
against a responsible operator, if any, 
as costs, fees and mileage for neces¬ 
sary witnesses attending the hearing 
at the request of the claimant. Both 
the necessity for the witness and the 


reasonableness of the fees of any 
expert witness shall be approved by 
the administrative law judge. The 
amounts awarded against a responsi¬ 
ble operator as attorney’s fees, or 
costs, fees and mileage for witnesses 
shall not in any respect affect or di¬ 
minish benefits payable under the Act. 

§725.459A Oral argument and written al¬ 
legations. 

The parties, upon request, may be 
allowed a reasonable time for the pre¬ 
sentation of oral argument at the 
hearing. Briefs or other written state¬ 
ments or allegations as to facts or law 
may be filed by any party with the 
permission of the administrative law 
judge. Copies of any brief or other 
written statement shall be filed with 
the administrative law judge and 
served on all parties by the submitting 
party. 

§ 725.460 Consolidated hearings. 

When two or more hearings are to 
be held, and the same or substantially 
similar evidence is relevant and mate¬ 
rial to the matters at issue at each 
such hearing the Chief Administrative 
Law Judge may upon motion by any 
party, or on his or her own motion, 
order that a consolidated hearing shall 
be conducted. Where consolidated 
hearings are held, a single record of 
the proceedings shall be made and the 
evidence introduced in one claim may 
be considered as introduced in the 
others and a separate or joint decision 
shall be made, as appropriate. 

§725.461 Waiver of right to appear. 

(a) If all parties waive their right to 
appear before the administrative law 
judge it shall not be necessary for the 
administrative law judge to give notice 
of or conduct an oral hearing. A 
waiver of the right to appear shall be 
made in writing and filed with the 
Chief Administrative Law Judge or 
the administrative law judge. Such 
waiver may be withdrawn by a party 
at any time for good cause prior to the 
mailing of notice of the decision in the 
claim. Even though all of the parties 
have filed a waiver of the right to 
appear, the administrative law judge 
may, nevertheless, after giving notice 
of the time and place, conduct a hear¬ 
ing if he or she believes that the per¬ 
sonal appearance and testimony of the 
party or parties would assist in ascer¬ 
taining the facts in issue in the claim. 
Where a waiver has been filed by all 
parties, and they do not appear before 
the administrative law judge personal¬ 
ly or by representative, the adminis¬ 
trative law judge shall make a record 
of the relevant documentary evidence 
submitted in accordance with this part 
and any further written stipulations of 
the parties. Such documents and stip¬ 
ulations shall be considered the evi¬ 
dence of record in the case and the de- 
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cision shall be based upon such evi¬ 
dence. 

(b) Except as provided in §725.456, 
the unexcused failure of any party to 
attend a hearing shall constitute a 
waiver of such party’s right to present 
evidence at the hearing. 

§725.462 Withdrawal of controversion of 
issues set for formal hearing—effect 

A party may on the record withdraw 
his or her controversion of any or all 
issues set for hearing. If a party with¬ 
draws his or her controversion of all 
issues, the administrative law judge 
shall remand the case to the deputy 
commissioner for the issuance of an 
appropriate award. 

§725.463 Issues to be resolved at hearing; 
new issues. 

(a) Except as otherwise provided in 
this section, the hearing shall be con¬ 
fined to those contested issues which 
have been identified by the deputy 
commissioner (see §725.421) or any 
other issue raised in wTiting before the 
deputy commissioner. 

(b) An administrative law judge may 
consider a new issue only if such issue 
was not reasonably ascertainable by 
the parties at the time the claim was 
before the deputy commissioner. Such 
new issue may be raised upon applica¬ 
tion of any party or upon an adminis¬ 
trative law judge's own motion with 
notice to all parties, at any time after 
a claim has been transmitted by the 
deputy commissioner to the Office of 
Administrative Law Judges and prior 
to decision by an administrative law 
judge. If a new issue is raised, the ad¬ 
ministrative law judge may in his or 
her discretion either remand the case 
to the deputy commissioner with 
instructions for further proceedings, 
hear and resolve the new issue, or 
refuse to consider such new issue. 

(c) If a new issue is to be considered 
by the administrative law judge, a 
party may upon request be granted an 
appropriate continuance. 

§ 725.464 Record of hearing. 

All hearings shall be open to the 
public and shall be mechanically or 
stenographically reported. All evi¬ 
dence upon which the administrative 
law judge relies for decision shall be 
contained in the transcript of testimo¬ 
ny either directly or by appropriate 
reference. All medical reports, exhib¬ 
its, and any other pertinent document 
or record either in whole or in materi¬ 
al part introduced as evidence shall be 
marked for identification and incorpo¬ 
rated into the record. 

§725.465 Dismissals for cause. 

(a) The administrative law judge 
may, at the request of any party, or on 
his or her own motion, dismiss a claim: 

(1) Upon the failure of a claimant or 
his or her representative to attend a 
hearing without good cause; 


(2) Upon to failure of the claimant 
to comply with a lawful order of the 
administrative law judge; or 

(3) Where there has been a prior 
final adjudication of the claim or de¬ 
fense to the claim under the provi¬ 
sions of this subchapter (except as 
provided in Part 727 of this sub¬ 
chapter). 

(b) A party, who is not a proper 
party to the claim, (see §725.360) shall 
be dismissed by the administrative law 
judge. 

(c) In any case where a dismissal of a 
claim, defense, or party is sought, the 
administrative law judge shall issue an 
order to show cause why the dismissal 
should not be granted, and afford all 
parties a reasonable time to respond to 
such order. After the time for re¬ 
sponse has expired, the administrative 
law judge shall take such action as is 
appropriate to rule on the dismissal, 
which may include an order dismissing 
the claim, defense or party. 

(d) No claim shall be dismissed in a 
case with respect to which payments 
prior to final adjudication have been 
made to the claimant in accordance 
with §725.522, except upon the motion 
or written agreement of the Director. 

§ 725.466 Order of dismissal. 

(a) An order dismissing a claim shall 
be served on the parties in accordance 
with §725.477. The dismissal of a claim 
shall have the same effect as a deci¬ 
sion and order disposing of the claim 
on its merits, except as provided in 
paragraph (b) of this section. Such 
order shall advise the parties of their 
right to request review by the Benefits 
Review Board. 

(b) Where the Chief Administrative 
Law Judge or the administrative law 
judge issues a decision and order dis¬ 
missing the claim after a show cause 
proceeding the deputy commissioner 
shall terminate any payments being 
made to the claimant under §725.522, 
and the order of dismissal shall, if ap¬ 
propriate, order the claimant to reim¬ 
burse the Fund for all benefits paid to 
the claimant. 

§ 725.475 Termination of hearings. 

Hearings are officially terminated 
when all the evidence has been re¬ 
ceived, witnesses heard, pleadings and 
briefs submitted to the administrative 
law judge, and the transcript of the 
proceedings has been printed and de¬ 
livered to the administrative law 
judge. 

§ 725.476 Issuance of decision and order. 

Within 20 days after the official ter¬ 
mination of the hearing (see 
§725.475), the administrative law 
judge shall issue a decision and order 
with respect to the claim making an 
award to the claimant, rejecting the 
claim, or taking such other action as is 
appropriate. 


§725.477 Form and contents of decision 
and order. 

(a) Orders adjudicating claims for 
benefits shall be designated by the 
term “decision and order” or “supple¬ 
mental decision and order” as appro¬ 
priate. followed by a descriptive 
phrase designating the particular type 
of order, such as “award of benefits,” 
“rejection of claim,” “suspension of 
benefits.” “modification of award.” 

(b) A decision and order shall con¬ 
tain a statement of the basis of the 
order, the names of the parties, find¬ 
ings of fact, conclusions of law, and an 
award, rejection or other appropriate 
paragraph containing the action of 
the administrative law judge, his or 
her signature and the date of issuance. 
A decision and order shall be based 
upon the record made before the ad¬ 
ministrative law judge. 

§725.478 Filing and service of decision 
and order. 

On the date of issuance of a decision 
and order under § 725.477 the adminis¬ 
trative law judge shall serve the deci¬ 
sion and order on all parties to the 
claim by certified mail. On the same 
date the original record of the claim 
shall be returned to the deputy com¬ 
missioner and the decision and order 
shall be considered to be filed in the 
office of the deputy commissioner. 

§ 725.479 Finality of decisions and orders. 

(a) A decision and order shall 
become effective when filed in the 
office of the deputy commissioner (see 
§725.478), and unless proceedings for 
suspension or setting aside of such 
order are instituted within 30 days of 
such filing, the order shall become 
final at the expiration of the 30th day 
after such filing (see § 725.481). 

(b) Any party may within thirty 
days after the filing of a decision and 
order under §725.478 request a recon¬ 
sideration of such decision and order 
by the administrative law judge. The 
procedures to be followed in the recon¬ 
sideration of a decision and order shall 
be determined by the administrative 
law judge. 

(c) The time for appeal to the Bene¬ 
fits Review Board shall be suspended 
during the consideration of a request 
for reconsideration. After the adminis¬ 
trative law judge has issued and filed a 
denial of the request for reconsider¬ 
ation, or a revised decision and order 
in accordance with this part, any dis¬ 
satisfied party shall have 30 days 
within which to institute proceedings 
to set aside the new decision and order 
or affirmance of the original decision 
and order. 

§ 725.480 Modification of decisions and 
orders. 

A party who is dissatisifed with a de¬ 
cision and order which has become 
final in accordance with § 725.479 may 
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request a modification of the decision 
and order if the conditions set forth in 
§ 725.310 are met. 

§725.481 Right to appeal to the Benefits 
Review Board. 

Any party dissatisfied with a deci¬ 
sion and order issued by an adminis¬ 
trative law judge may. before the deci¬ 
sion and order becomes final (see 
§725.479) appeal the decision and 
order to the Benefits Review Board. A 
notice of appeal shall be filed with the 
Board. Proceedings before the Board 
shall be conducted in accordance with 
Part 802 of this title. 

§725.482 Judicial review. 

(a) Any person adversely affected or 
aggrieved by a final order of the Bene¬ 
fits Review Board may obtain a review 
of that order in the U.S. Court of Ap¬ 
peals for the circuit in which the 
injury occurred by filing in such court 
within 60 days following the issuance 
of such Board order a written petition 
praying that the order be modified or 
set aside. The payment of the amounts 
required by an award shall not be 
stayed pending final decision in any 
such proceeding unless ordered by the 
court. No stay shall be issued unless 
the court, finds that irreparable injury 
would otherwise ensue to an operator 
or carrier. 

(b) The Director. Office of Workers’ 
Compensation Program, as designee of 
the Secretary of Labor responsible for 
the administration and enforcement of 
the Act. shall be considered the proper 
party to appear and present argument 
on behalf of the Secretary of Labor in 
all review proceedings conducted pur¬ 
suant to this part and the Act, either 
as petitioner or respondent. 

§ 725.483 Costs in proceedings brought 
without reasonable grounds. 

If a United States court having juris¬ 
diction of proceedings in respect of 
any claim or final decision and order 
determines that the proceedings in re¬ 
spect of such claim or order have been 
instituted or continued before such 
court without reasonable ground, the 
costs of such proceedings shall be as¬ 
sessed against the party who has so in¬ 
stituted or continued such proceed¬ 
ings. 

Subpart F—Ratpontible Coal Mine Operators 

General Provisions 

§ 725.490 Statutory provisions and scope. 

(a) One of the major purposes of the 
l un 2 benefits amendments of 
1977 is to provide a more effective 
means of transferring the responsibil¬ 
ity f « r the ******* of benefits from 
the Federal government to the coal in- 
dustry with respect to claims filed 
under this part. In furtherance of this 
goal, a Black Lung Disability Trust 


Fund financed by the coal industry 
was established by the Black Lung 
Benefits Revenue Act of 1977. The pri¬ 
mary purpose of the Fund is to pay 
benefits with respect to all claims in 
which the last coal mine employment 
of the miner on whose account the 
claim was filed occurred before Janu¬ 
ary 1, 1970. With respect to claims in 
which the miner’s last coal mine em¬ 
ployment occurred after January 1, 
1970, individual coal mine operators 
will be liable for the payment of bene¬ 
fits. Where no such operator exists or 
the operator determined to be liable is 
in default in any case, the Fund shall 
pay the benefits due and seek reim¬ 
bursement as is appropriate. In addi¬ 
tion, the Black Lung Benefits Reform 
Act of 1977 amended certain provi¬ 
sions affecting the scope of coverage 
under the Act and describing the ef¬ 
fects of particular corporate transac¬ 
tions on the liability of operators. 

(b) The provisions of this subpart 
define the term “operator,” prescribe 
the manner in which the identity of 
an operator which may be liable for 
the payment of benefits—referred to 
herein as a “responsible operator”— 
will be determined, and briefly de¬ 
scribe the obligations of operators to 
secure the payment of benefits. (See 
also Part 726 of this subchapter.) 

§ 725.491 Operator defined. 

(a) Generally. In accordance with 
Section 3(d) of the Act, an operator 
for purposes of this part is “any 
owner, lessee or other person who op¬ 
erates. controls, or supervises a coal 
mine or any independent contractor 
performing services or construction at 
such mine”. In accordance with Sec¬ 
tions 402(d) and 422(b) of the Act, cer¬ 
tain other employers including those 
engaged in coal mine construction, 
maintenance, and transportation shall 
also be considered to be operators for 
purposes of this part. 

An independent contractor or self- 
employed miner, construction worker, 
coal preparation worker, or transpor¬ 
tation worker may also be considered a 
coal mine operator for purposes of this 
part. It is Congress’ intent that any 
employer of a miner as defined in 
§ 725.202(a) shall, to the extent appro¬ 
priate, be considered an operator for 
the purposes of this part, and the pro¬ 
visions of this part shall be construed 
in keeping with this intent. 

(b) (1) In determining which opera¬ 
tor or other employer is the employer 
of a particular miner primary consid¬ 
eration shall be given to the identity 
of the employer which is directly re¬ 
sponsible for the supervision, oper¬ 
ation and control of the mine or mines 
or other facilities where the miner was 
employed. However, Congress has 
made it clear that such supervision or 
control may be directly or indirectly 
exercised. Therefore, in appropriate 


cases where for example, the individ¬ 
ual or business entity most directly 
connected with the mine site is not ca¬ 
pable of assuming liability for the pay¬ 
ment of benefits (§ 725.492(d)) or is no 
longer in business and such individual 
or business entity is a subsidiary of a 
parent company, a member of a joint 
venture, a partner in a partnership, or 
is substantially owned or controlled by 
another business entity, such parent 
entity or other member of a joint ven¬ 
ture or partner or controlling business 
entity may be considered an operator 
for purposes of this part, regardless of 
the primary or diverse nature of its 
business activities. 

(2) Where a coal mine is leased, and 
the lease empowers the lessor to make 
decisions with respect to the terms 
and conditions under which coal is to 
be extracted or prepared, such as but 
not limited to the manner of extrac¬ 
tion or preparation or the amount of 
coal to be produced, the lessor may be 
considered an operator with respect to 
employees of the lessee. Where a 
lessor previously operated a coal mine, 
it may be considered an operator with 
respect to employees of any lessee of 
such mine, particularly where the leas¬ 
ing arrangement was executed or re¬ 
newed after the effective date of this 
part and does not require the lessee to 
secure benefits provided by the Act. 

(c)(1) An independent contractor 
which performs or performed services 
or engages or engaged in construction 
at a mine or preparation or transpor¬ 
tation facility may be held liable for 
the payment of benefits under this 
part as a coal mine operator with re¬ 
spect to its employees who work or 
have worked in or around a coal mine 
or coal preparation or transportation 
facility in the extraction, preparation, 
or transportation of coal or in coal 
mine construction in any period 
during which such employees were ex¬ 
posed to coal dust during their em¬ 
ployment with such contractor. Such 
contractor’s status as an operator shall 
not be contingent upon the amount or 
percentage of its work or business re¬ 
lated to activities in or around a mine, 
nor upon the number or percentage of 
its employees engaged in such activi¬ 
ties. 

(2)(i) Any individual who works or 
has worked as a sole proprietor, a part¬ 
ner in a partnership, a member of a 
family business or who is otherwise 
self-employed in or around a coal mine 
or coal preparation or transportation 
facility in the extraction, preparation, 
or transportation of coal or in coal 
mine construction during any period 
such individual was exposed to coal 
dust may be considered an operator 
under this part. 

(ii) A self-employed operator, de¬ 
pending upon the facts of the case, 
may be considered an employee of any 
other operator, person, or business 
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entity which substantially controls, su¬ 
pervises, or is financially responsible 
for the activities of the self-employed 
operator. 

(iii) For the purposes of this part a 
lessor of a coal mine which leases such 
mine to a self-employed operator, 
shall be considered the employer of 
such self-employed operator and its 
employees if the lease or agreement is 
executed or renewed after the effec¬ 
tive date of this part and such lease or 
agreement does not require the lessee 
to guarantee the payment of benefits 
which may be required under this 
part. 

§ 725.492 Responsible operator defined. 

(a) A “responsible operator** is the 
operator which is determined liable 
for the payment of benefits under this 
part for any period after December 31, 
1973. In order for an employer to be 
considered a responsible operator in 
any case, the following shall be estab¬ 
lished. 

(1) The miner*s disability or death 
shall have arisen at least in part out of 
employment in or around a mine or 
other facility during a period when 
the mine or facility was operated by 
such operator except as provided in 
§ 725.493(a)(2); 

(2) The operator shall have been an 
operator of a coal mine or other facili¬ 
ty for any period after June 30, 1973; 

(3) The miner’s employment with 
the operator or other employer shall 
have included at least one working day 
(§ 725.493(b)) after December 31, 1969; 
and 

(4) The operator or the employer 
shall be capable of assuming its liabil¬ 
ity for the payment of continuing 
benefits under this part, through any 
of the following means: 

(i) By obtaining a policy or contract 
of insurance under Section 423 of the 
Act and Part 726 of this subchapter; or 

(ii) By qualifying as a self-insurer 
under Section 423 of the Act and Part 
726 of this subchapter; or 

(iii) By possessing any assets that 
may be available for the payment of 
benefits under this part or through ah 
action under subpart H of this part. 

(b) In the absence of evidence to the 
contrary, a showing that a business or 
corporate entity exists shall be 
deemed sufficient evidence of an oper¬ 
ator's capability of assuming liability 
under this part. 

(c) For the purposes of determining 
whether an employer is or was an op¬ 
erator or other employer covered by 
the Act which may be found liable for 
the payment of benefits to an employ¬ 
ee of such employer under this part, 
there shall be a rebuttable presump¬ 
tion that during the course of an indi¬ 
vidual’s employment such individual 
was regularly and continuously ex¬ 
posed to coal dust during the course of 
employment. The presumption may be 
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rebutted by a showing that the em¬ 
ployee was not exposed to coal dust 
for significant periods during such em¬ 
ployment. For purposes of § 725.493(a) 
a year of coal mine employment may 
be established by accumulating Inter¬ 
mittent periods of coal mine employ¬ 
ment. 

§ 725.493 Criteria for identifying a respon¬ 
sible operator. 

(a) Determination of responsible op - 
erator. (1) Subject to the provisions of 
paragraph (2) and (3) of this section 
and provided that the conditions of 
§ 725.492(a)(2)-(a)(4) are met, the op¬ 
erator or other employer with which 
the miner had the most recent periods 
of cumulative employment of not less 
than one year as determined in accor¬ 
dance with paragraph (b) of this sec¬ 
tion shall be the responsible operator. 

(2)(i) Except as otherwise provided 
in this paragraph if the operator de¬ 
scribed in paragraph (a)(1) of this sec¬ 
tion was an operator of a mine or 
mines or the owner of the assets there¬ 
of on or after January 1, 1970 (a “prior 
operator**) and on or after January 1, 
1970 transferred such mine or mines 
or substantially all of the assets there¬ 
of to another operator (a “successor 
operator’*), such successor operator 
shall be liable for and shall secure the 
payment of all benefits which would 
have been payable by the prior opera¬ 
tor with respect to miners previously 
employed by such prior operator as if 
the acquisition had not occurred and 
the prior operator had continued to be 
a coal mine operator. A lessor of a coal 
mine may be considered a prior or suc¬ 
cessor operator in accordance with 
this subpart. 

(ii) The stated congressional objec¬ 
tive supporting Section 422(i) of the 
Act is to prevent a coal operator from 
circumventing liability under this part 
by entering into corporate or other 
business transactions which make the 
assessment of liability against that op¬ 
erator a financial or legal impossibil¬ 
ity. Accordingly, a prior operator 
under paragraph (a)(2)(i) of this sec¬ 
tion which transfers a mine or mines 
or substantially all the assets thereof 
shall remain primarily liable for the 
payment of benefits under this part 
predicated on employment with the 
prior operator if such prior operator 
meets the conditions of § 725.492(a)(2) 
and (a)(4). If the conditions in 
§ 725.492(a)(2) and (a)(4) are not met, 
the successor operator shall, if appro¬ 
priate, be liable for the payment of 
such benefits. 

(iii) Except as is provided in para¬ 
graph (a)(2) (ii) of this section if the 
operator described in paragraph (a)(1) 
of this section is a prior operator 
which, on or after January 1, 1970, 
transferred its coal mining business or 
substantially all the assets thereof to a 
successor operator, or if such business 


or assets was subsequently transferred 
to a successor of such successor opera¬ 
tor, such successor operator which has 
most recently acquired the coal 
mining operations in question or sub¬ 
stantially all of the assets thereof 
shall be deemed the responsible opera¬ 
tor if it meets the conditions of 
§725.492(a)(2) and (a)(4). If such suc¬ 
cessor operator fails to meet such con¬ 
ditions, any prior operator or any op¬ 
erator in the chain of succession, be¬ 
ginning with the most recent operator, 
which acquired the coal mining busi¬ 
ness in question or substantially all of 
the assets thereof on or after January 
1, 1970, and which meets the condi¬ 
tions of §725.492(a)(2) and (a)(4), may 
be determined to be the responsible 
operator. Wherever possible the em¬ 
ployer of the miner shall be consid¬ 
ered the responsible operator. Howev¬ 
er, any successor operator may be de¬ 
termined to be the responsible opera¬ 
tor with respect to a claim whether or 
not the miner on whose total disability 
or death the claim is predicated was 
employed by such successor operator 
for any period of time. 

(3) For purposes of paragraph (a)(2) 
of this section, the following shall 
apply to corporate reorganizations, liq¬ 
uidations. and such other transactions 
as are enumerated in this section, oc¬ 
curring on or after January 1,1970: 

(i) If an operator ceases to exist by 
reason of a reorganization which in¬ 
volves a change in identity, form, or 
place of business or organization, how¬ 
ever effected, the resulting entity 
shall be treated as the operator to 
which this section applies. 

(Ii) If an operator ceases to exist by 
reason of a liquidation into a parent 
corporation, the parent or successor 
corporation shall be treated as the op¬ 
erator to which this section applies. 

(iii) If an operator ceases to exist by 
reason of a sale of substantially all its 
assets, merger, consolidation, or divi¬ 
sion, the successor operator or corpo¬ 
ration, or business entity shall be 
treated as the operator to which this 
section applies. 

(4) If there is no operator which 
meets the conditions of paragraphs 
(a)(1) or (2) of this section, the respon¬ 
sible operator shall be considered to be 
the operator with which the miner 
had the latest periods of cumulative 
employment of not less than one year, 
subject to the provisions of paragraph 
(a)(2) of this section and provided that 
the conditions of 5 725 . 492 (a)( 2 )-(a>( 4 ) 
are met. 

(5) No determination of responsibil¬ 
ity made under paragraph (a)(l)-(b)<4) 
of this section shall be construed to 
limit the authority of the Secretary to 
determine that any individual or busi¬ 
ness entity is an operator under the 
Act. 

(6) In the event an operator or other 
employer is determined to be a respon- 
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sible operator under the provisions of 
paragraph (a)(lWbK4) of this section, 
there shall be a rebuttable presump¬ 
tion that the miner’s pneumoconiosis 
arose in whole or in part out of his or 
her employment with such operator. 
Unless this presumption is rebutted, 
the responsible operator shall be liable 
to pay benefits to the claimant on ac¬ 
count of the disability or death of the 
miner in accordance with this part. A 
miner’s pneumoconiosis or total dis¬ 
ability therefrom shall be considered 
to have arisen in whole or in part out 
of work in or around a mine if such 
work contributed to or aggravated the 
progression or advancement of a 
miner’s loss of ability to perform his 
or her regular coal mine employment 
or comparable employment. 

(b) From the evidence presented the 
identity of the operator or other em¬ 
ployer with which the miner had the 
most recent periods of cumulative em¬ 
ployment of not less than one year 
and, to the extent the evidence per¬ 
mits, the beginning and ending dates 
of such periods, shall be ascertained. 
For purposes of this section, a year of 
employment means a period of one 
year or partial periods totalling one 
year during which the miner was regu¬ 
larly employed in or around a coal 
mine. Where the evidence demon¬ 
strates that a miner was employed for 
fewer than 150 working days during 
such period or periods, such miner 
may not be determined to have been 
regularly employed during that year. 
A “working day” means any day or 
part of a day for which a miner re¬ 
ceived pay for work as a miner (see 
§ 725.202(a)). 

§ 725.494 Insurance coverage. 

(a) Any operator which may be 
liable for the payment of benefits 
under this part shall secure such li¬ 
ability pursuant to Section 423 of the 
Act by: 

(1) Qualifying as a self-insurer or es¬ 
tablishing a qualified self-insurance 
trust as provided in Part 726 of this 
chapter, or 

(2) Insuring and keeping insured the 
payment of such benefits with an au¬ 
thorized insurance carrier or fund in 
accordance with the provisions of Part 
726 of this chapter. 

(b) A coal mine construction or 
transportation employer which is not 
also a coal mine operator shall not be 
required to purchase insurance or 
qualify as a self-insurer in accordance 
with this part and Part 726 of this sub¬ 
chapter, except that such employer 
shall be liable for the payment of 
benefits to any of its employees who 
are exposed to coal dust in the course 
of their employement, if eligibility is 
established under this part or Part 727 
of this subchapter and it is determined 
that such employer is a responsible op¬ 
erator within the meaning of this part. 


An employer other than a coal mine 
operator which may be liable for the 
payment of benefits under this part or 
Part 727 of this subchapter shall take 
such action as may be appropriate to 
guarantee the discharge of such liabil¬ 
ity. In connection with the liability of 
an employer described in this para¬ 
graph. the deputy commissioner may 
require a deposit of security in accor¬ 
dance with §725.606. A coal mine con¬ 
struction or transportation employer 
which also operates a coal mine or coal 
preparation facility shall not be ex¬ 
cused from its obligation to purchase 
insurance or self-insure its potential li¬ 
ability under the Act with respect to 
all covered employees, as described in 
paragraph (a) of this section. Any at¬ 
tempt by a coal mine operator to alter 
its corporate structure or reassign em¬ 
ployees within such structure for the 
purpose of avoiding the insurance obli¬ 
gation of the Act shall be considered 
void for the purpose of determining 
whether such operator is in compli¬ 
ance with the insurance requirements 
of the Act, or is the employer of such 
employees. 

§ 725.495 Penalty for failure to insure. 

(a) Any employer required to secure 
the payment of benefits under the Act 
and §725.494 which fails to secure 
such benefits shall be subject to a civil 
penalty to be assessed by the Secre¬ 
tary of Labor of not more than $1,000 
for each day during which such failure 
occurs; and in any case where such 
employer is a corporation, the presi¬ 
dent, secretary, and treasurer thereof 
shall be also severally liable for such 
civil penalty as herein provided for the 
failure of such corporation to secure 
the payment of benefits; and such 
president, secretary, and treasurer 
shall be severally personally liable, 
jointly with such corporation, for any 
payments or other benefit which may 
accrue under the Act in respect to any 
injury which may occur to any em¬ 
ployee of such corporation while it 
shall so fail to secure the payment of 
benefits as required by the Act. 

(b) If the Director determines that 
an operator has not fully discharged 
its insurance obligations imposed by 
the Act, the Director shall notify the 
operator and its officers of the viola¬ 
tions and, if corrective action is not 
taken within a reasonable time speci¬ 
fied by the Director, the Director shall 
forward the case of the Chief Adminis¬ 
trative Law Judge for appropriate pro¬ 
ceedings. The administrative law judge 
assigned the case shall schedule and 
conduct a hearing with respect to the 
liability of the operator for the penaly 
described in this section. A penalty 
hearing conducted in accordance with 
the paragraph shall be subject to the 
provisions of 5 U.S.C. 554 and proceed¬ 
ings shall be determined in the discre¬ 
tion of the administrative law judge. 


(c) An action may be commenced 
under this section at any time after in¬ 
formation supporting such action be¬ 
comes known to the Director. 

(d) In determining the amount of 
any penalty assessed under this sec¬ 
tion the administrative law judge shall 
consider the circumstances of the fail¬ 
ure of an operator to comply with 
paragraph (a) of this section and shall, 
in the absence of mitigating circum¬ 
stances assess the maximum penalty 
allowed. 

(e) Any penalty owed under this sec¬ 
tion shall be paid to the Fund and 
may be enforced by the Secretary on 
behalf of the Fund as appropriate. 

(f) An appeal from a decision issued 
by an administrative law judge under 
this section shall be taken in accor¬ 
dance with the provisions of the Ad¬ 
ministrative Procedure Act. 5 U.S.C. 
553 et seq. The Board shall not have 
jurisdiction to consider an appeal of a 
case adjudicated under this part. 

Subpart G—Payment of Benefits 

§ 725.501 Payment provisions generally. 

The provisions of this subpart 
govern the payment of benefits to 
claimants whose claims are approved 
for payment under Section 415 and 
Part C of Title IV of the Act or ap¬ 
proved after review under Section 435 
of the Act and Part 727 of this sub- 
chapter. 

§ 725.502 Manner of payment, payment 
periods. 

(a) Benefits under the Act shall be 
paid periodically, promptly, and di¬ 
rectly to the person entitled thereto or 
his or her representative payee (see 
§725.510). 

(b) Benefits are payable for monthly 
periods. Benefits shall be paid to an 
eligible claimant beginning with the 
month during which eligibility begins 
and shall terminate with the month 
before the month during which eligi¬ 
bility terminates. If a claimant dies in 
the first month during which all re¬ 
quirements for eligibility are met, 
benefits shall be paid for that month. 

(c) Except as is otherwise provided 
in this part, all past due benefits shall 
be paid during the month in which the 
first benefit payment is made. 

§ 725.503 Date from which benefits are 
payable. 

(a) In accordance with the provisions 
of Section 6(a) of the Longshoremen’s 
Act as incorporated by Section 422(a) 
of the Act, and except as provided in 
§725.503A, the provisions of this sec¬ 
tion shall be applicable in determining 
the date from which benefits are pay¬ 
able to an eligible claimant. 

(b) In the case of a miner who is to¬ 
tally disabled due to pneumoconiosis 
benefits are payable to such miner be¬ 
ginning with the month of onset of 
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total disability. Where the evidence 
does not establish the month of onset 
benefits shall be payable to such 
miner beginning with the month 
during which the claim was filed, or 
the month during which the claimant 
elected review under Part 727 of this 
subchapter. 

(c) Except as is provided in Part 727 
of this subchapter, in the case of a sur¬ 
vivor of a miner who died due to or 
while totally disabled by pneumocon¬ 
iosis benefits shall be payable begin¬ 
ning with the month of the miner's 
death, or January 1, 1974 whichever is 
later. 

(d) No benefits shall be payable with 
respect to a claim filed between July 1 
and December 31, 1973 (a Section 415 
claim) for any period of eligibility 
prior to July 1, 1973 (or January 1, 
1974 if the claim is approved under 
Part 727 of this subpart) nor shall any 
benefits be payable with respect to 
such claim pursuant to the provisions 
of Part B of Title IV of the Act for 
any period of eligibility after Decem¬ 
ber 31, 1973. Where in the case of a 
Section 415 claim, eligibility continues 
beyond December 31, 1973, benefits 
for periods of eligibility occurring 
after such date shall be payable under 
Part C of Title IV of the Act. 

(e) No benefits shall be payable with 
respect to a claim filed after December 
31, 1973 (a Part C claim) for any 
period of eligibility occurring before 
January 1, 1974. 

(f) Each decision and order awarding 
benefits shall indicate the month from 
which benefits are payable to the eligi¬ 
ble claimant. 

§ 725.503A Payments to a claimant em¬ 
ployed as a miner. 

(a) In the case of a claimant who is 
employed as a miner (see § 725.202(a)) 
at the time of a final determination of 
such miner's eligibility for benefits, no 
benefits shall be payable unless (1) the 
miner's eligibility is established under 
Section 411(c)(3) of the Act; or (2) the 
miner terminates his or her coal mine 
employment within one year from the 
date of the final determination of the 
claim. 

(b) If eligibility is established under 
Section 411(c)(3) of the Act, benefits 
shall be payable as is otherwise pro¬ 
vided in this part, in the claim of a 
working miner. If eligibility cannot be 
established under Section 411(c)(3), 
and the miner continues to be em¬ 
ployed as a miner in any capacity for a 
period of less than one year after a 
final determination of the claim, bene¬ 
fits shall be payable beginning with 
the month during which the miner 
ends his or her coal mine employment. 
If the miner’s employment continues 
for more than one year after a final 
determination of eligibility, such de¬ 
termination shall be considered a 
denial of benefits on the basis of the 


miner's continued employment and 
the miner may seek benefits only as 
provided in §725.310, if applicable, or 
by filing a new claim under this part. 
The provisions of subparts D and E of 
this part shall be applicable to claims 
considered under this section as is ap¬ 
propriate. 

(c) In any case, if the miner returns 
to coal mine or comparable and gain¬ 
ful work the payments to such miner 
shall be suspended and no benefits 
shall be payable (except as provided in 
Section 411(c)(3) of the Act) for the 
period of during which the miner con¬ 
tinues to work. If the miner again ter¬ 
minates employment the deputy com¬ 
missioner may require the miner to 
submit to further medical examination 
before authorizing the payment of 
benefits. 

§725.504 Payees. 

Benefits may be paid, as appropri¬ 
ate, to a beneficiary, to a qualified de¬ 
pendent, or to a representative autho¬ 
rized under this subpart to receive 
payments on behalf of such beneficia¬ 
ry or dependent. 

§725.505 Payment on behalf of another, 
“legal guardian" defined. 

Benefits are paid only to the benefi¬ 
ciary, his or her representative payee 
(see §725.510) or his or her legal 
guardian. As used in this section, 
“legal guardian" means an individual 
who has been appointed by a court of 
competent jurisdiction or otherwise 
appointed pursuant to law, to assume 
control of and responsibility for the 
care of the beneficiary, the manage¬ 
ment of his or her estate, or both. 

§725.506 Guardian for minor or incompe¬ 
tent 

An adjudication officer may require 
that a legal guardian or representative 
be appointed to receive benefit pay¬ 
ments payable to any person who is 
mentally incompetent or a minor and 
to exercise the powers granted to, or 
to perform the duties otherwise re¬ 
quired of such person under the Act. 

§725.510 Representative payee. 

(a) If the deputy commissioner de¬ 
termines that the best interests of a 
beneficiary are served thereby, the 
deputy commissioner may certify the 
payment of such beneficiary's benefits 
to a representative payee. 

(b) Before any amount shall be certi¬ 
fied for payment to any representative 
payee for and on behalf of a beneficia¬ 
ry, such representative payee shall 
submit to the deputy commissioner 
such evidence as may be required of 
his or her relationship to, or his or her 
responsibility for the care of, the 
beneficiary on whose behalf payment 
is to be made, or of his or her author¬ 
ity to receive such payment. The 
deputy commissioner may, at any time 


thereafter, require evidence of the 
continued existence of such relation¬ 
ship, responsibility, or authority. If a 
person requesting representative 
payee status fails to submit the re¬ 
quired evidence within a reasonable 
period of time after it is requested, no 
further payments shall be certified to 
him or her on behalf of the beneficia¬ 
ry unless the required evidence is 
thereafter submitted. 

(c) All benefit payments made to a 
representative payee shall be available 
only for the use and benefit of the 
beneficiary, as defined in §725.511. 

§ 725.511 Use and benefit defined. 

(a) Payments certified to a represen¬ 
tative payee shall be considered as 
having been applied for the use and 
benefit of the beneficiary when they 
are used for the beneficiary’s current 
maintenance—i.e., to replace current 
income lost because of the disability of 
the beneficiary. Where a beneficiary is 
receiving care in an institution, cur¬ 
rent maintenance shall include the 
customary charges made by the insti¬ 
tution and charges made for current 
and foreseeable needs of the beneficia¬ 
ry which are not met by the institu¬ 
tion. 

(b) Payments certified to a represen¬ 
tative payee which are not needed for 
the current maintenance of the benefi¬ 
ciary except as they may be used 
under §725.512, shall be conserved or 
invested on the beneficiary's behalf. 
Preferred investments are U.S. savings 
bonds which shall be purchased in ac¬ 
cordance with applicable regulations 
of the U.S. Treasury Department (31 
CFR 316.5-315.8). Surplus funds may 
also be invested in accordance with 
the rules applicable to investment of 
trust estates by trustees. For example, 
surplus funds may be deposited in an 
interest or dividend bearing account in 
a bank or trust company or in a sav¬ 
ings and loan association if the ac¬ 
count is either Federally insured or is 
otherwise insured in accordance with 
State law requirements. Surplus funds 
deposited in an interest or dividend 
bearing account in a bank or trust 
company or in a savings and loan asso¬ 
ciation must be in a form of account 
which clearly shows that the represen¬ 
tative payee has only a fiduciary, and 
not a personal, interest in the funds. 
The preferred forms of such accounts 
are as follows: 

Name of beneficiary-- 

by (Name of representative payee) represen¬ 
tative payee, or (Name of beneficiary) 

by (Name of representative payee) trustee. 

U.S. savings bonds purchased with surplus 
funds by a representative payee for an inca¬ 
pacitated adult beneficiary should be regis¬ 
tered as follows: 

(Name of beneficiary) (Social Security No.), 
for whom (Name of payee) is representative 
payee for black lung benefits. 
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§725.512 Support of legally dependent 
spouse, child, or parent 

If current maintenance needs of a 
beneficiary are being reasonably met. 
a relative or other person to whom 
payments are certified as representa¬ 
tive payee on behalf of the beneficiary 
may use part of the payments so certi¬ 
fied for the support of the legally de¬ 
pendent spouse, a legally dependent 
child, or a legally dependent parent of 
the beneficiary. 

§725.513 Accountability, transfer. 

(a) The deputy commissioner may 
require a representative payee to 
submit periodic reports including a 
full accounting of the use of all bene¬ 
fit payments certified to a representa¬ 
tive payee. If a requested report or ac¬ 
counting is not submitted within the 
time allowed, the deputy commission¬ 
er shall terminate the certification of 
the representative payee and there¬ 
after payments shall be made directly 
to the beneficiary. A certification 
which is terminated under this section 
may be reinstated for good cause, pro¬ 
vided that all required reports are sup¬ 
plied to the deputy commissioner. 

(b) A representative payee who has 
conserved or invested funds from pay¬ 
ments under this part shall upon the 
direction of the deputy commissioner, 
transfer any such funds (including in¬ 
terest) to a successor payee appointed 
by the deputy commissioner or, at the 
option of the deputy commissioner, 
shall transfer such funds to the Office 
for recertification to a successor payee 
or the beneficiary. 

§725.514 Certification to dependent of 
augmentation portion of benefit 

(a) If the basic benefit of a miner or 
of a surviving spouse is augmented be¬ 
cause of one or more dependents and 
it appears to the deputy commissioner 
that the best interest of such depen¬ 
dent would be served thereby or that 
the augmented benefit is not being 
used for the use and benefit (as de¬ 
fined in this subpart) of the augmen- 
tee, the deputy commissioner may cer¬ 
tify payment of the amount of such 
augmentation (to the extent attribut¬ 
able to such dependent) to such de¬ 
pendent directly, or to a legal guard¬ 
ian or a representative payee for the 
use and benefit of such dependent. 

(b) Any request to the deputy com¬ 
missioner to certify separate payment 
of the amount of an augmentation in 
accordance with paragraph (a) of this 
section, shall be in writing on such 
form and in accordance with such 
instructions as are prescribed by the 
Office. 

(c) The deputy commissioner shall 
specify the terms and conditions of 
any certification authorized under this 
section and may terminate any such 
certification where appropriate. 

<d) Any payment made under this 
section, if otherwise valid under the 
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Act, is a complete settlement and satis¬ 
faction of all claims, rights, and inter¬ 
ests in and to such payment, except 
that such payment shall not be con¬ 
strued to abridge the rights of any 
party to recoup any overpayment 
made. 

§725.515 Assignment and exemption from 
claims of creditors. 

Except as provided by the Act no as¬ 
signment, release, or'commutation of 
benefits due or payable under this 
part shall be valid, and all benefits 
shall be exempt from claims of credi¬ 
tors and from levy, execution, and at¬ 
tachment or other remedy for recov¬ 
ery or collection of a debt, which ex¬ 
emption may not be waived. 

Benefit Rates 

§725.520 Computation of benefits. 

(a) Basic rate. The amount of bene¬ 
fits payable to a beneficiary for a 
month is determined, in the first in¬ 
stance, by computing the “basic rate.” 
The basic rate is equal to 50 percent of 
the minimum monthly payment to 
which a totally disabled Federal em¬ 
ployee in Grade GS-2 would be enti¬ 
tled for such month under the Federal 
Employees’ Compensation Act. Chap¬ 
ter 81, Title 5, United States Code. 
That rate for a month is determined 
by: 

(1) Ascertaining the lowest annual 
rate of pay (step 1) for Grade GS-2 of 
the General Schedule applicable to 
such month (see 5 U.S.C. 5332); 

(2) Ascertaining the monthly rate 
thereof by dividing the amount deter¬ 
mined in paragraph (a)(1) of this sec¬ 
tion by 12; 

(3) Ascertaining the minimum 
monthly payment under the Federal 
Employees’ Compensation Act by mul¬ 
tiplying the amount determined in 
paragraph (a)(2) of this section by 0.75 
(that is, by 75 percent) (see 5 U.S.C. 
8112); and 

(4) Ascertaining the basic rate under 
the Act by multiplying the amount de¬ 
termined in paragraph (a)(3) of this 
section by 0.50 (that is, by 50 percent). 

(b) Basic benefit When a miner or 
surviving spouse is entitled to benefits 
for a month for which he or she has 
no dependents who qualify under this 
part and when a surviving child of a 
miner or spouse, or a parent, brother, 
or sister of a miner, is entitled to bene¬ 
fits for a month for which he or she is 
the only beneficiary entitled to bene¬ 
fits, the amount of benefits to which 
such beneficiary is entitled is equal to 
the basic rate as computed in accor¬ 
dance with this section (raised, if not a 
multiple of 10 cents, to the next high 
multiple of 10 cents). This amount is 
referred to as the “basic benefit.” 

(c) Augmented benefit '(1) When a 
miner or surviving spouse is entitled to 
benefits for a month for which he or 
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she has one or more dependents who 
qualify under this part, the amount of 
benefits to which such miner or sur¬ 
viving spouse is entitled is increased. 
This increase is referred to as an “aug¬ 
mentation.” 

(2) The benefits of a miner or surviv¬ 
ing spouse are augmented to take ac¬ 
count of a particular dependent begin¬ 
ning with the first month in which 
such dependent satisfies the condi¬ 
tions set forth in this part, and contin¬ 
ues to be augmented through the 
month before the month in which 
such dependent ceases to satisfy the 
conditions set forth in this part, 
except in the case of a child who quali¬ 
fies as a dependent because he or she 
is a student. In the latter case such 
benefits continue to be augmented 
through the month before the first 
month during no part of which he or 
she qualifies as a student. 

(3) The basic rate is augmented by 
50 percent for one such dependent, 75 
percent for two such dependents, and 
100 percent for three or more such de¬ 
pendents. 

(d) Survivor benefit (1) As used in 
this section, “survivor” means a surviv¬ 
ing child of a miner or surviving 
spouse, or, a surviving parent, brother, 
or sister of a miner, who establishes 
entitlement to benefits under this 
part. 

(e) Computation and rounding. (1) 
Any computation prescribed by this 
section is made to the third decimal 
place. 

(2) Monthly benefits are payable in 
multiples of 10 cents. Therefore, a 
monthly payment of amounts derived 
under paragraph (c)(3) of this section 
which is not a multiple of 10 cents is 
increased to the next higher multiple 
of 10 cents. 

(3) Since a fraction of a cent is not a 
multiple of 10 cents, such an amount 
which contains a fraction in the third 
decimal place is raised to the next 
higher multiple of 10 cents. 

(f) Eligibility based on the coal mine 
employment of more than one miner. 
Where an individual, for any month, is 
entitled (and/or qualifies as a depen¬ 
dent for purposes of augmentation of 
benefits) based on the disability or 
death due to pneumoconiosis arising 
out of the coal mine employment of 
more than one miner, the benefit pay¬ 
able to or on behalf of such individual 
shall be at a rate equal to the highest 
rate of benefits for which entitlement 
is established by reason of eligibility 
as a beneficiary, or by reason of his or 
her qualification as a dependent for 
augmentation of benefit purposes. 

§ 725.521 Commutation of payments— 
lump Bum awards. 

(a) Whenever the Deputy Commis¬ 
sioner determines that it is in the in¬ 
terest of justice, the liability for bene¬ 
fits or any part thereof as determined 
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by a final adjudication, may, with the 
approval of the Director, be dis¬ 
charged by the payment of a lump 
sum equal to the present value of 
future benefit payments commuted, 
computed at 4-percent true discount 
compounded annually. 

(b) Applications for commutation of 
future payments of benefits shall be 
made to the Deputy Commissioner in 
the manner prescribed by the Deputy 
Commissioner. If the Deputy Commis¬ 
sioner determines that an award of a 
lump sum payment of such benefit 
would be in the interest of justice, he 
or she shall refer such application, to¬ 
gether with the reasons in support of 
such determination, to the Director 
for consideration. 

(c) The Director shall, in his or her 
discretion, grant or deny the applica¬ 
tion for commutation of payments. 
Such decision may be appealed to the 
Benefits Review Board. 

(d) The computation of all commu¬ 
tations of such benefits shall be made 
by the OWCP. For this purpose the 
file shall contain the date of birth of 
the person on whose behalf commuta¬ 
tion is sought, as well as the date upon 
which such commutation shall be ef¬ 
fective. 

(e) For purposes of determining the 
amount of any lump sum award, the 
probability of the death of the dis¬ 
abled miner and/or other persons enti¬ 
tled to benefits before the expiration 
of the period during which he or she is 
entitled to benefits, shall be deter¬ 
mined in accordance with the most 
current U.S. Life Tables, as developed 
by the Department of Health, Educa¬ 
tion, and Welfare, and the probability 
of the remarriage of a surviving 
spouse shall be determined in accor¬ 
dance with the remarriage tables of 
the Dutch Royal Insurance Institu¬ 
tion. The probability of the happening 
of any other contingency affecting the 
amount or duration of the compensa¬ 
tion shall be disregarded. 

(f) In the event that an operator or 
carrier is adjudicated liable for the 
payment of benefits, such operator or 
carrier shall be notified of and given 
an opportunity to participate in the 
proceedings to determine whether a 
lump sum award shall be made. Such 
operator or carrier shall, in the event 
a lump sum award is made, tender full 
and prompt payment of such award to 
the claimant as though such award 
were a final payment of monthly bene¬ 
fits. Except as provided in paragraph 

(g) of this section, such lump sum 
award shall forever discharge such op¬ 
erator or carrier from its responsibility 
to make monthly benefit payments 
under the Act to the person who has 
requested such lump-sum award. In 
the event that an operator or carrier is 
adjudicated liable for the payment of 
benefits, such operator or carrier shall 
not be liable for any portion of a com¬ 


muted or lump-sum award predicated 
upon benefits due any claimant prior 
to January 1,1974. 

(g) In the event a lump-sum award 
approved under this section, such 
award shall not operate to discharge 
an operator, carrier, or the fund from 
any responsibility imposed by the Act 
for the payment of medical benefits to 
an eligible miner. 

§725.522 Payments priot to final adjudi¬ 
cation. 

(a) Unless a stay of payments is or¬ 
dered by the Board or appropriate 
court under section 21 of the LHWCA, 
the payment of benefits to a claimant 
who has been determined eligible 
therefor by a Deputy Commissioner, 
Administrative Law Judge, the Board, 
or a court shall commence within no 
more than 30 days following an initial 
determination of eligibility by such 
Deputy Commissioner, or the filing of 
an award of benefits by such adminis¬ 
trative law judge, Board, or court, not¬ 
withstanding the pendency of further 
proceedings before an Administrative 
Law Judge or an appeal to the Board 
or court. 

(b) If an operator or carrier has been 
initially determined liable for the pay¬ 
ment of benefits to an eligible claim¬ 
ant by the deputy commissioner (see 
§725.420), or ordered to pay benefits 
by an administrative law judge, the 
Board, or an appropriate court, and 
such operator or carrier fails or re¬ 
fuses to commence the payment of 
benefits (including all past due bene¬ 
fits and medical expenses), within the 
30-day period specified in paragraph 
(a) of this section, the fund shall com¬ 
mence the payments due and owing 
and shall continue such payments as 
appropriate. In the event that the 
fund undertakes the payment of bene¬ 
fits on behalf of an operator or carrier 
the provisions of §§ 725.601-725.608 
shall be applicable to such operator or 
carrier. 

(c) If benefit payments are com¬ 
menced prior to the final adjudication 
of the claim and it is later determined 
by an administrative law judge, the 
Board, or court that the claimant was 
ineligible to receive such payments, 
such payments shall be considered 
overpayments pursuant to § 725.540 of 
this subpart which may be recovered 
in accordance with the provisions of 
this subpart. 

Special Provisions por Operator 
Payments 

§ 725.530 Operator payments; generally. 

(a) An operator or carrier which has 
been initially determined liable for the 
payment of benefits to a claimant by 
the deputy commissioner, or ordered 
to pay such benefits by an Administra¬ 
tive Law Judge, the Board, or a court, 
or an operator who has agreed that it 


is liable for the payment of benefits to 
a claimant, shall commence the pay¬ 
ment of benefits (including past due 
benefits, medical costs, penalties, and 
interest, if any) within 30 days of such 
initial determination, order, or agree¬ 
ment. Thereafter monthly benefit 
payments shall be made for the dura¬ 
tion of the claimant's eligibility. Ar¬ 
rangements for the payment of medi¬ 
cal costs shall be made by such opera¬ 
tor or carrier in accordance with the 
provisions of subpart I of this part. 

(b) Benefit payments made by an op¬ 
erator or carrier shall be made directly 
to the person entitled thereto or a rep¬ 
resentative payee if authorized by the 
Deputy Commissioner. The payment 
of a claimant's attorney's fee if any is 
awarded, shall be made directly to 
such attorney. Reimbursement of the 
fund including interest shall be paid 
directly to the Secretary on behalf of 
the fund. 

§ 725.531 Receipt for payment. 

Any individual receiving benefits 
under the Act in his or her own right, 
or as a representative payee, or as the 
duly appointed agent for the estate of 
a deceased beneficiary, shall execute 
receipts for benefits paid by any oper¬ 
ator which shall be produced by such 
operator for inspection whenever the 
deputy commissioner requires. 

§ 725.532 Suspension of payments. 

(a) No suspension in the payment of 
benefits is permitted unless authorized 
by the Deputy Commissioner, Admin¬ 
istrative Law Judge, Board, or court. 
No suspension shall be authorized 
except upon the occurrence of an 
event which terminate a claimant’s eli¬ 
gibility for benefits (see subpart B of 
this part) or as is otherwise provided 
in this subpart (see also § 725.533). 

(b) Any unauthorized suspension in 
the payment of benefits by an opera¬ 
tor or carrier shall be treated as pro¬ 
vided in subpart H. 

Increases and Reductions of Benefits 

§ 725.533 Modification of benefit amounts; 
general. 

(a) Under certain circumstances the 
amount of monthly benefits as com¬ 
puted in § 725.520 shall be modified to 
determine the amount actually to be 
paid to a beneficiary. With respect to 
any benefits payable for all periods of 
eligibility after January 1, 1974, a re¬ 
duction of the amount of benefits pay¬ 
able shall be required on account of: 

(1) Any compensation or benefits re¬ 
ceived under any State workers’ com¬ 
pensation law because of death or par¬ 
tial or total disability due to pneumo¬ 
coniosis; or 

(2) Any compensation or benefits re¬ 
ceived under or pursuant to any Fed¬ 
eral workers' compensation law includ¬ 
ing Part B of Title IV of the Act be- 
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cause of death or partial or total dis¬ 
ability due to pneumoconiosis; or 

(3) In the case of benefits payable to 
a parent, brother, or sister, the excess 
earnings from wages and from net 
earnings from self-employment (see 
§410.530 of this title) of such parent, 
brother, or sister, respectively; or 

(4) The fact that a claim for benefits 
from an additional beneficiary is filed, 
or that such claim is effective for a 
payment during the month of filing, 
or a dependent qualifies under this 
part for an augmentation portion of a 
benefit of a miner or widow for a 
period in which another dependent 
has previously qualified for an aug¬ 
mentation. 

(b) With respect to periods of eligi¬ 
bility occurring after June 30, 1973, 
but before January 1, 1974, benefits 
shall be reduced in months of eligibil¬ 
ity occurring during such period only; 

(1) By an amount equal to any pay¬ 
ment received under the workers' com¬ 
pensation, unemployment compensa¬ 
tion. or disability insurance laws of 
any State on account of the disability 
or death of the miner due to pneumo¬ 
coniosis; and 

(2) On account of excess earnings 
under section 203 (b) through (1) of 
the Social Security Act; and 

(3) For failure to report earnings 
from work in employment and self-em¬ 
ployment within the prescribed period 
of time; and 

(4) By reason of the fact that a 
claim for benefits from an additional 
beneficiary is filed, or that such a 
claim is effective for a month prior to 
the month of filing, or a dependent 
qualifies under this part or this chap¬ 
ter for an augmentation portion of a 
benefit of a miner or surviving spouse 
for a month for which another depen¬ 
dent has previously qualified for an 
augmentation. 

(c) With respect to claims filed be¬ 
tween July 1 and December 31, 1973, 
and paid for periods of eligibility oc¬ 
curring during such period, there shall 
be no retroactive adjustment of bene¬ 
fits paid in light of the amendments 
enacted by the Black Lung Benefits 
Reform Act of 1977 insofar as such 
amendments affect events which cause 
a reduction in benefits. 

(d) An adjustment in a beneficiary's 
monthly benefit may be required be¬ 
cause an overpayment or underpay¬ 
ment has been made to such beneficia¬ 
ry (see §§725.540-725.546). 

(e) A suspension of a beneficiary's 
monthly benefits may be required 
when the Office has information indi¬ 
cating that reductions on account of 
excess earnings may reasonably be ex¬ 
pected. 

(f) Monthly benefit rates are pay¬ 
able in multiples of 10 cents. Any 
monthly benefit rate which, after the 
applicable computations, augmenta¬ 
tions, and reductions is not a multiple 


of 10 cents, is increased to the next 
higher multiple of 10 cents. Since a 
fraction of a cent is not a multiple of 
10 cents a benefit rate which contains 
such a fraction in the third decimal is 
raised to the next higher multiple of 
10 cents. 

(g) Any individual entitled to a bene¬ 
fit who is aware of any circumstances 
which could affect entitlement to 
benefits, eligibility for payment, or the 
amount of benefits, or result in the 
termination, suspension, or reduction 
of benefits, shall promptly report 
these circumstances to the Office. The 
Office may at any time require an in¬ 
dividual receiving, or claiming entitle¬ 
ment to receive a benefit, either on his 
or her own behalf or on behalf of an¬ 
other, to submit a written statement 
giving pertinent information bearing 
upon the issue of whether or not an 
event has occurred which would cause 
such benefit to be terminated, or 
which would subject such benefit to 
reductions or suspension under the 
provisions of the Act. The failure on 
the part of an individual to submit any 
such report or statement properly ex¬ 
ecuted to the Office shall subject such 
benefit to reductions, suspension, or 
termination as'the case may be. 

§725.534 Reduction of State benefit. 

No benefits under section 415 of 
Part B of Title IV of the Act shall be 
payable to the residents of a State 
which, after December 31, 1969, re¬ 
duces the benefits payable to persons 
eligible to receive benefits under sec¬ 
tion 415 of the Act under State laws 
applicable to its general work force 
with regard to workers' compensation 
(Including compensation for occupa¬ 
tional disease), unemployment com¬ 
pensation, or disability insurance 
benefits which are funded, in whole or 
in part, out of employer contributions. 

§725.535 Reduction; receipt of state or 
federal benefit. 

(a) As used in this section the term 

"State or Federal benefit" means a 
payment to an individual on account 
of total or partial disability or death 
due to pneumoconiosis only under 
State or Federal laws relating to work¬ 
ers' compensation. With respect to a 
claim for which benefits are payable 
for any month between July 1 and De¬ 
cember 31, 1973, "State benefit" 

means a payment to a beneficiary 
made on account of disability or death 
due to pneumoconiosis under State 
laws relating to workers' compensation 
(including compensation for occupa¬ 
tional disease), unemployment com¬ 
pensation, or disability insurance. 

(b) Benefit payments to a beneficia¬ 
ry for any month are reduced (but not 
below zero) by an amount equal to any 
payments of State or Federal benefits 
received by such beneficiary for such 
month. 


(c) Where a State or Federal benefit 
is paid periodically but not monthly, 
or in a lump sum as a commutation of 
or a substitute for periodic benefits, 
the reduction under this section is 
made at such time or times and in 
such amounts as the Office deter¬ 
mines will approximate as nearly as 
practicable the reduction required 
under paragraph (b) of this section. In 
making such a determination, a 
weekly State or Federal benefit is mul¬ 
tiplied by 4V3 and a biweekly benefit is 
multiplied by 2 y« to ascertain the 
monthly equivalent for reduction pur¬ 
poses. 

(d) Amounts paid or incurred or to 
be incurred by the individual for medi¬ 
cal, legal, or related expenses in con¬ 
nection with this claim for State or 
Federal benefits (defined in paragraph 

(a) of this section) are excluded in 
computing the reduction under para¬ 
graph (b) of this section, to the extent 
that they are consistent with State or 
Federal law. Such medical, legal, or re¬ 
lated expenses may be evidenced by 
the State or Federal benefit awards, 
compromise agreement, or court order 
in the State or Federal benefit pro¬ 
ceedings, or by such other evidence as 
the Office may require. Such other 
evidence may consist of: 

(1) A detailed statement by the indi¬ 
vidual's attorney, physician, or the 
employer's insurance carrier; or 

(2) Bills, receipts, or canceled checks; 
or 

(3) Other evidence indicating the 
amount of such expenses; or 

(4) Any combination of the forego¬ 
ing evidence from which the amount 
of such expenses may be determinable. 
Such expenses shall not be excluded 
unless established by evidence as re¬ 
quired by the Office. 

§ 725.536 Reductions; excess earnings. 

In the case of a surviving parent, 
brother, or sister, benefit payments 
are reduced as appropriate by an 
amount equal to the deductions which 
would be made with respect to excess 
earnings under the provisions of Sec¬ 
tions 203 (b), (f), (g), (h), (j), and (1) of 
the Social Security Act (42 U.S.C. 403 

(b) , (f), (g). (h). (j), and (D), as if such 
benefit payments were benefits pay¬ 
able under Section 202 of the Social 
Security Act (42 U.S.C. 402). (See 
§§ 404.428-404.456 of this title). 

§725.537 Reductions; retroactive effect of 
an additional claim for benefits. 

Beginning with the month in which 
a person other than a miner files a 
claim and becomes entitled to benefits, 
the benefits of other persons entitled 
to benefits with respect to the same 
miner, are adjusted downward, if nec¬ 
essary, so that no more than the per¬ 
missible amount of benefits (the maxi¬ 
mum amount for the number of bene¬ 
ficiaries involved) will be paid. 
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§725.538 Reductions; effect of augmenta¬ 
tion of benefits based on subsequent 
qualification of individual. 

(a) Ordinarily, a written request that 
the benefits of a miner or surviving 
spouse be augmented on account of a 
qualified dependent is made as part of 
the claim for benefits. However, it 
may also be made thereafter. 

(b) In the latter case, beginning with 
the month in which such a request is 
filed on account of a particular depen¬ 
dent and in which such dependent 
qualifies for augmentation purposes 
under this part, the augmented bene¬ 
fits attributable to other qualified de¬ 
pendents (with respect to the same 
miner or surviving spouse), if any, are 
adjusted downward, if necessary, so 
that the permissible amount of aug¬ 
mented benefits (the maximum 
amount for the number of dependents 
involved) will not be exceeded. 

(c) Where, based on the entitlement 
to benefits of a miner or surviving 
spouse, a dependent would have quali¬ 
fied for augmentation purposes for a 
prior month of such miner's or surviv¬ 
ing spouse's entitlement had such re¬ 
quest been filed in such prior month, 
such request is effective for such prior 
month. For any month before the 
month of filing such request, however, 
otherwise correct benefits previously 
certified by the Office may not be 
changed. Rather, the amount of the 
augmented benefit attributable to the 
dependent filing such request in the 
later month is reduced for each month 
of the retroactive period to the extent 
that may be necessary. This means 
that for each month of the retroactive 
period, the amount payable to the de¬ 
pendent filing the later augmentation 
request is the difference, if any, be¬ 
tween: 

(1) The total amount of augmented 
benefits certified for payment for 
other dependents for that month, and 

(2) The permissible amount of aug¬ 
mented benefits (the maximum 
amount for the number of dependents 
involved) payable for the month for 
all dependents, including the depen¬ 
dent filing later. 

§ 725.539 More than one reduction event. 

If a reduction for receipt of State or 
Federal benefits and a reduction on 
account of excess earnings are charge¬ 
able to the same month, the benefit 
for such month is first reduced (but 
not below zero) by the amount of the 
State or Federal benefits, and the re¬ 
mainder of the benefit for such 
month, if any, is then reduced (but not 
below zero) by the amount of excess 
earnings chargeable to such month. 

Overpayments; Underpayments 

§ 725.540 Overpayments. 

(a) General As used in this subpart, 
the term "overpayment" includes: 


(1) Payment where no amount is 
payable under this part; 

(2) Payment in excess of the amount 
payable under this part; 

(3) A payment under this part which 
has not been reduced by the amounts 
required by the Act (see § 725.533); 

(4) A payment under this part made 
to a resident of a State whose resi¬ 
dents are not entitled to benefits (see 
§§ 725.402 and 725.403); 

(5) Payment resulting from failure 
to terminate benefits of an individual 
no longer entitled thereto. 

(6) Duplicate benefits paid to a 
claimant on account of concurrent eli¬ 
gibility under this part and Parts 410 
or 727 of this title or as provided in 
§ 725 309. 

(b) Overpaid beneficiary is living. If 

the beneficiary to whom an overpay¬ 
ment was made is living at the time of 
a determination of such overpayment, 
is entitled to benefits at the time of 
the overpayment, or at any time 
thereafter becomes so entitled, no 
benefit for any month is payable to 
such individual, except as provided in 
paragraph (c) of this section, until an 
amount equal to the amount of the 
overpayment has been withheld or re¬ 
funded. * 

(c) Adjustment by withholding part 
of a monthly benefit Adjustment 
under paragraph (b) of this section 
may be effected by withholding a part 
of the monthly benefit payable to a 
beneficiary where it is determined 
that: 

(1) Withholding the full amount 
each month would deprive the benefi¬ 
ciary of income required for ordinary 
and necessary living expenses; 

(2) The overpayment was not caused 
by the beneficiary's intentionally false 
statement or representation, or willful 
concealment of, or deliberate failure 
to furnish, material information; and 

(3) Recoupment can be effected in 
an amount of not less than $10 a 
month and at a rate which would not 
extend the period of adjustment 
beyond 3 years after the initiation of 
the adjustment action. 

(d) Overpaid beneficiary dies before 
adjustment If an overpaid beneficiary 
dies before adjustment is completed 
under the provisions of paragraph (b) 
of this section, recovery of the over¬ 
payment shall be effected through re¬ 
payment by the estate of the deceased 
overpaid beneficiary, or by withhold¬ 
ing of amounts due the estate of such 
deceased beneficiary, or both. 

§725.541 Notice of waiver of adjustment 
or recovery of overpayment. 

Whenever a determination is made 
that more than the correct amount of 
payment has been made, notice of the 
provisions of Section 204(b) of the 
Social Security Act regarding waiver 
of adjustment or recovery shall be 
sent to the overpaid individual, to any 


other individual against whom adjust¬ 
ment or recovery of the overpayment 
is to be effected, and to any operator 
or carrier which may be liable to such 
overpaid individual. 

§725.542 When waiver of adjustment or 
recovery may be applied. 

There shall be no adjustment or re¬ 
covery of an overpayment in any case 
where an incorrect payment has been 
made with respect to an individual: 

(a) Who is without fault, and where 

(b) Adjustment or recovery would 
either: 

(1) Defeat the purpose of Title — of 
the Act. or 

(2) Be against equity and good con¬ 
science. 

§725.543 Standards for waiver of adjust¬ 
ment or recovery. 

The standards for determining the 
applicability of the criteria listed in 
Section 725.542 shall be the same as 
those applied by the Social Security 
Administration under §§410.561- 
410.561h of this title. 

§725.544 Collection and compromise of 
claims for overpayment. 

(a) General effect of the Federal 
Claims Collection Act of 1966. In ac¬ 
cordance with the Federal Claims Col¬ 
lection Act of 1966 and applicable reg¬ 
ulations, claims by the Office against 
an individual for recovery of an over¬ 
payment under this part not exceed¬ 
ing the sum of $20,000, exclusive of in¬ 
terest, may be compromised, or collec¬ 
tion suspended or terminated where 
such individual or his or her estate 
does not have the present or prospec¬ 
tive ability to pay the full amount of 
the claim within a reasonable time 
(see paragraph (c) of this section), or 
the cost of collection is likely to 
exceed the amount of recovery (see 
paragraph (d) of this section), except 
as provided under paragraph (b) of 
this section. 

(b) When there will be no compro¬ 
mise, suspension, or termination oj 
collection of a claim for overpayment. 
(1) In any case where the overpaid in¬ 
dividual is alive, a claim for overpay¬ 
ment will not be compromised, nor will 
there be suspension or termination of 
collection of the claim by the Office if 
there is an indication of fraud, the 
filing of a false claim, or misrepresen¬ 
tation on the part of such individual 
or on the part of any other party 
having an interest in the claim. 

(2) In any case where the overpaid 
individual is deceased: 

(i) A claim for overpayment in 
excess of $5,000 will not be compro¬ 
mised, nor will there be suspension or 
termination of collection of the claim 
by the Office if there is an indication 
of fraud, the filing of a false claim, or 
misrepresentation on the part of such 
deceased individual, and 
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(ii) A claim for overpayment regard¬ 
less of the amount will not be compro¬ 
mised. nor will there be suspension or 
termination of collection of the claim 
by the Office if there is an indication 
that any person other than the de¬ 
ceased overpaid individual had a part 
in the fraudulent action which result¬ 
ed in the overpayment. 

(c) Inability to pay claim for recov¬ 
ery of overpayment In determining 
whether the overpaid individual is 
unable to pay a claim for recovery of 
an overpayment under this part, the 
Office shall consider the individual’s 
age. health, present and potential 
income (including inheritance pros¬ 
pects), assets (e.g., real property, sav¬ 
ings account), possible concealment or 
improper transfer of assets, and assets 
or income of such individual which 
may be available in enforced collection 
proceedings. The Office will also con¬ 
sider exemptions available to such in¬ 
dividual under the pertinent State or 
Federal law in such proceedings. In 
the event the overpaid individual is de¬ 
ceased, the Office shall consider the 
available assets of the estate, taking 
into account any liens or superior 
claims against the estate. 

(d) Cost of collection or litigative 
probabilities . Where the probable 
costs of recovering an overpayment 
under this part would not Justify en¬ 
forced collection proceedings for the 
full amount of the claim or there is 
doubt concerning the Office’s ability 
to establish its claim as w f ell as the 
time which it will take to effect such 
collection, a compromise or settlement 
for less than the full amount may be 
considered. 

(e) Amount of compromise. The 
amount to be accepted in compromise 
of a claim for overpayment under this 
part shall bear a reasonable relation¬ 
ship to the amount which can be re¬ 
covered by enforced collection pro¬ 
ceedings giving due consideration to 
the exemption available to the over¬ 
paid individual under State or Federal 
law and the time which collection will 
take. 

Payment. Payment of the amount 
the Office has agreed to accept as a 
compromise in full settlement of a 
claim for recovery of an overpayment 
jmder t: is part shall be made within 
the time and in the manner set by the 
Office. A claim for such recovery of 
the overpayment shall not be consid¬ 
ered compromised or settled until the 
lull payment of the compromised 
amount has been made within the 
time and manner set by the Office, 
failure of the overpaid individual or 
his or her estate to make such pay¬ 
ment as provided shall result in rein¬ 
statement of the full amount of the 
overpayment less any amounts paid 
Prior to such default. 

§725.545 Underpayments. 

<a ) General As used In this subpart, 
the term “underpayment” includes a 
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payment in an amount less than the 
amount of the benefit due for such 
month, and nonpayment where some 
amount of such benefits is payable. 

(b) Underpaid individual is living . 
If an individual to whom an underpay¬ 
ment was made is living, the deficit 
represented by such underpayment 
shall be paid to such individual either 
in a single payment (If he or she is not 
entitled to a monthly benefit) or by in¬ 
creasing one or more monthly benefit 
payments to which such individual be¬ 
comes entitled. 

(c) Underpaid individual dies before 
adjustment of underpayment If an in¬ 
dividual to whom an underpayment 
was made dies before receiving pay¬ 
ment of the deficit or negotiating the 
check or checks representing payment 
of the deficit, such payment shall be 
distributed to the living person (or 
persons) in the highest order of prior¬ 
ity as follows: 

(1) The deceased individual’s surviv¬ 
ing spouse who was either: 

(1) Living in the same household 
with the deceased individual at the 
time of such individual’s death, or 

(ii) In the case of a deceased miner, 
entitled for the month of death to 
black lung benefits as his or her sur¬ 
viving spouse, or surviving divorced 
spouse. 

(2) In the case of a deceased miner 
or spouse his or her child entitled to 
benefits as the surviving child of such 
miner or surviving spouse for the 
month in which such miner or spouse 
died (if more than one such child, in 
equal shares to each such child). 

(3) In the case of a deceased miner, 
his parent entitled to benefits as the 
surviving parent of such miner for the 
month in which such miner died (if 
more than one such parent, in equal 
shares to each such parent). 

(4) The surviving spouse of the de¬ 
ceased Individual who does not qualify 
under paragraph (c)(1) of this section. 

(5) The child or children of the de¬ 
ceased individual who do not qualify 
under paragraph (c)(2) of this section 
(if more than one such child, in equal 
shares to each such child). 

(6) The parent or parents of the de¬ 
ceased individual who do not qualify 
under paragraph (cX3) of this section 
(if more than one such parent, in 
equal shares to each such parent). 

(7) The legal representative of the 
estate of the deceased individual as de¬ 
fined in paragraph (e) of this section. 

(d) In the event that a person who is 
otherwise qualified to receive pay¬ 
ments as the result of deficit caused 
by an underpayment under the provi¬ 
sions of paragraph (c) of this section, 
dies before receiving payment or 
before negotiating the check or checks 
representing such payment, his or her 
share of the underpayment shall be di¬ 
vided among the remaining living 
person(s) in the same order or prior- * 
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ity. In the event that there is (are) no 
other such person(s), the underpay¬ 
ment shall be paid to the living 
person(s) in the next lower order of 
priority under paragraph (c) of this 
section. 

(e) Definition of legal representative. 
The term "legal representative,” for 
the purpose of qualifying to receive an 
underpayment, generally means the 
executor or the administrator of the 
estate of the deceased beneficiary. 
However, it may also Include an indi¬ 
vidual. Institution, or organization 
acting on behalf of an unadministered 
estate, provided the person can give 
the Office good acquittance (as de¬ 
fined in paragraph (f) of this section). 
The following persons may qualify as 
legal representative for purposes of 
this section, provided they can give 
the Office good acquittance: 

(1) A person who qualifies under a 
State’s "small estate" statute; or 

(2) A person resident in a foreign 
country who under the laws and cus¬ 
toms of that country, has the right to 
receive assets of the estate: or 

(3) A public administrator; or 

(4) A person who has the authority, 
under applicable law, to collect the 
assets of the estate of the deceased 
beneficiary. 

(f) Definition of “good acquittance .” 
A person is considered to give the 
Office "good acquittance” when pay¬ 
ment to that person will release the 
Office or operator from further liabil¬ 
ity for such payment. 

§725.516 Relation to provisions for reduc¬ 
tions or increases. 

The amount of an overpayment or 
underpayment is the difference be¬ 
tween the amount to which the benefi¬ 
ciary was actually entitled and the 
amount paid. Overpayment and under¬ 
payment simultaneously outstanding 
against the same beneficiary shall first 
be adjusted against one another 
before adjustment pursuant to the 
other provisions of this subpart. 

§725.547 Applicability of overpayment 
and underpayment provisions to opera¬ 
tor or carrier. 

(a) The provisions of this subpart re¬ 
lating to overpayments and underpay¬ 
ments shall be applicable to overpay¬ 
ments and underpayments made by re¬ 
sponsible operators or their insurance 
carriers, as appropriate. 

(b) No operator or carrier may make 
an adjustment of an overpayment 
without prior application to and ap¬ 
proval by the Office which shall exer¬ 
cise full supervisory authority over the 
adjustment of all overpayments. 

(c) In any case involving either over¬ 
payments or underpayments the 
Office may take any necessary action, 
and the deputy commissioners may 
issue appropriate orders to protect the 
rights of the parties. 
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(d) Disputes arising out of orders so 
issued shall be resolved by the proce¬ 
dures set out in Subpart E of this part. 

Subpart H—Enforcement of Liability, Reports 

§725.601 Enforcement generally. 

(a) The Act, together with certain 
incorporated provisions from the 
Longshoremen’s and Harbor Workers’ 
Compensation Act, contains a number 
of provisions which, penalize an opera¬ 
tor or other employer, claimants and 
others for the failure to comply with 
certain provisions of the Act, or the 
failure to commence and continue 
prompt periodic payments to a benefi¬ 
ciary. 

(b) It is the policy and intent of the 
Department to vigorously enforce the 
provisions of this part through the use 
of the remedies provided by the Act. 
Accordingly, if an operator refuses to 
pay benefits with respect to a claim 
for which the operator has been adju¬ 
dicated liable, the Director shall seek 
on behalf of the Fund to invoke and 
execute the lien on the property of 
the operator as described in §725.603. 
Enforcement of this lien shall be pur¬ 
sued in an appropriate United States 
district court. If the Director deter¬ 
mines that the remedy provided by 
§725.603 may not be sufficient to guar¬ 
antee the continued compliance with 
the terms of an award or awards 
against the operator, the Director 
shall in addition seek an injunction in 
the United States district court to pro¬ 
hibit future non-compliance by the op¬ 
erator and such other relief as the 
court considers appropriate (see 
§725.604). If an operator unlawfully 
suspends or terminates the payment 
of benefits to a claimant, the deputy 
commissioner shall declare the award 
in default and proceed in accordance 
with §725.605. In all cases payments in 
addition to compensation (see 
§725.607) and interest (see §725.608) 
shall be sought by the Director or 
awarded by the deputy commissioner. 

(c) In certain instances the remedies 
provided by the Act are concurrent; 
that is, more that one remedy might 
be appropriate in any given case. In 
such a case the Director shall select 
the remedy or remedies which he or 
she thinks appropriate for the en¬ 
forcement action. In making this selec¬ 
tion the Director shall consider the 
best interests of the claimant as well 
as those of the Fund. 

§725.602 Reimbursement of the fund. 

(a) In any case in which the Fund 
has paid benefits, including medical 
benefits, on behalf of an operator or 
other employer which is determined 
liable therefor, or liable for a part 
thereof, such operator or other em¬ 
ployer shall simultaneously with the 
first payment of benefits made to the 
beneficiary, reimbuse the Fund (with 


interest) for the full amount of all 
benefit payments made by the Fund 
with respect to the claim. 

(b) In any case where benefit pay¬ 
ments have been made by the Fund, 
the Fund shall be subrogated to the 
rights of the beneficiary. The Secre¬ 
tary of Labor may exercise such subro¬ 
gation rights as is appropriate. 

§725.603 Payments by the fund on behalf 
of an operator, liens. 

(a) If an amount is paid out of the 
Fund to an individual entitled to bene¬ 
fits under this part or Part 727 of this 
subchapter on behalf of an operator or 
other employer which is or was re¬ 
quired to pay or secure the payment 
of all or a portion of such amount (see 
§725.522), the operator or other em¬ 
ployer shall be liable to the United 
States for repayment to the Fund of 
the amount of benefits the payment of 
which is properly attributable to such 
operator or other employer. 

(b) If an operator or other employer 
liable to the Fund refuses to pay. after 
demand, the amount of such liability, 
there shall be a lien in favor of the 
United States upon all property and 
rights to property, whether real or 
personal, belonging to such operator 
or other employer. The lien arises on 
the date on which such liability is fi¬ 
nally determined, and continues until 
it is satisfied or becomes unenforcea¬ 
ble by reason of lapse of time. 

(c) (1) Except as otherwise provided 
under this section, the priority of the 
lien shall be determined in the same 
manner as under Section 6323 of the 
Internal Revenue Code of 1954. 

(2) In the case of a bankruptcy or in¬ 
solvency proceeding, the lien imposed 
under this section shall be treated in 
the same manner as a lien for taxes 
due and owing to the United States for 
purposes of the Bankruptcy Act or 
Section 3466 of the Revised Statutes 
(31 U.S.C. 191). 

(3) For purposes of applying Section 
6323(a) of the Internal Revenue Code 
of 1954 to determine the priority be¬ 
tween the lien imposed under this sec¬ 
tion and the Federal tax lien, each lien 
shall be treated as a judgment lien 
arising as of the time notice of such 
lien is filed. 

(4) For purposes qf the section, 
notice of the lien imposed hereunder 
shall be filed in the same maimer as 
under Section 6323(f) (disregarding 
paragraph (4) thereof) and (g) of the 
Internal Revenue Code of 1954. 

(5) In any case where there has been 
a refusal or neglect to pay the liability 
imposed under this section, the Secre¬ 
tary of Labor may bring a civil action 
in a district court of the United States 
to enforce the lien of the United 
Slates under this section with respect 
to such liability or to subject any 
property, of whatever nature, of the 
operator, or in which he has any right, 


title, or interest, to the payment of 
such liability. 

(b) The liability imposed by this 
paragraph may be collected at a pro¬ 
ceeding in court if the proceeding is 
commenced within six years after the 
date upon which the liability was fi¬ 
nally determined, or prior to the expi¬ 
ration of any period for collection 
agreed upon in writing by the operator 
and the United States before the expi¬ 
ration of such six-year period. This 
period of limitation shall be suspended 
for any period during which the assets 
of the operator are in the custody or 
control of any court of the United 
States, or of any State, or the District 
of Columbia, and for six months 
thereafter, and for any period during 
which the operator is outside the 
United States if such period of ab¬ 
sence is for a continuous period of at 
least six months. 

§ 725.604 Enforcement of final awards. 

Notwithstanding the provisions of 
§ 725.603, if an operator or other em¬ 
ployer or its officers or agents fails to 
comply with an order awarding bene¬ 
fits, that has become final, any benefi¬ 
ciary of such award or the deputy 
commissioner may apply for the en¬ 
forcement of the order to the Federal 
district court for the judicial district 
in which the injury occurred (or to the 
United States District Court for the 
District of Columbia if the injury oc¬ 
curred in the District). If the court de¬ 
termines that the order was made and 
served in accordance with law, and 
that such operator or other employer 
or its officers or agents have failed to 
comply therewith, the court shall en¬ 
force obedience to the order by writ of 
Injunction or by other proper process, 
mandatory or otherwise, to enjoin 
upon such operator or other employer 
and its officers or agents compliance 
with the order. 

§725.605 Default*. 

(a) Except as Is otherwise provided 
in this part, no suspension, termina¬ 
tion or other failure to pay benefits 
awarded to a claimant is permitted. If 
an employer found liable for the pay¬ 
ment of such benefits fails to make 
such payments within 30 days after 
any date on which such benefits are 
due and payable, the person to whom 
such benefits are payable may, within 
one year after such default, make ap 
plication to the deputy commissioner 
for a supplementary order declaring 
the amount of the default. 

(b) If after investigation, notice and 
hearing as provided in subparts D and 
E of this part, a default Is found, the 
deputy commissioner or the adminis- 
trative law Judge, If a hearing is re¬ 
quested, shall issue a supplementary 
order declaring the amount of the de¬ 
fault, if any. In cases where a lump 
sum award has been made, if the pay* 
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ment In default is an installment, the 
deputy commissioner or administrative 
law judge, may, in his or her discre¬ 
tion, declare the whole of the award as 
the amount in default. The applicant 
may file a certified copy of such sup¬ 
plementary order with the clerk of the 
Federal district court for the judicial 
district in which the operator has it 
principal place of business or main¬ 
tains an office. In case such principal 
place of business or office is in the 
District of Columbia, a copy of such 
supplementary order may be filed 
with the clerk of the United States 
District Court for the District of Co¬ 
lumbia. Such supplementary order 
shall be final, and the court shall upon 
the filing of the copy enter judgment 
for the amount declared in default by 
the supplementary order if such sup¬ 
plementary order is in accordance 
with law. Review of the judgment so 
entered may be had as in civil suits for 
damages at common law. Final pro¬ 
ceedings to execute the judgment may 
be had by writ of execution in the 
form used by the court in suits at 
common law in actions of assumpsit. 
No fee shall be required for filing the 
supplementary order nor for entry of 
judgment thereon, and the applicant 
shall not be liable for costs in a pro¬ 
ceeding for review of the judgment 
unless the court shall otherwise direct. 
The court shall modify such judgment 
to conform to any later benefits order 
upon presentation of a certified copy 
thereof to the court. 

(c) In cases where judgment cannot 
be satisfied by reason of an insolvency 
or other circumstances precluding pay¬ 
ment, the deputy commissioner shall 
make payment from the Fund, and in 
addition, provide any necessary medi¬ 
cal, surgical, and other treatment re¬ 
quired by subpart I of this part. A de¬ 
faulting employer shall be liable to 
the Fund for payment of the amounts 
paid by the Fund under this section; 
and for the purpose of enforcing this 
liability, the Fund shall be subrogated 
to all the rights of the person receiv¬ 
ing such payments or benefits. 

§ 725.606 Security for the payment of 
benefits. 

Whenever the deputy commissioner 
deems it advisable he or she may re¬ 
quire any operator or other employer 
to make a deposit with the Treasurer 
of the United States to secure the 
prompt and convenient payment of 
benefits to eligible claimants. Pay¬ 
ments may be made from such deposit, 
or such deposit may be returned to an 
operator or other employer only upon 
the order of the deputy commissioner. 
The deputy commissioner shall re¬ 
quire the deposit of security pursuant 
to this section in any case where an 
operator or other liable employer is 
uninsured or has failed to secure the 
payment of benefits. 


§725.607 Payments in addition to com¬ 
pensation. 

(a) If any benefits, payable under 
the terms of an award of benefits, are 
not paid by an operator or other em¬ 
ployer ordered to make such payments 
within ten days after such payments 
become due, there shall be added to 
such unpaid benefits an amount equal 
to 20 percent thereof, w T hich shall be 
paid to the claimant at the same time 
as, but in addition to such benefits, 
unless review of the order making 
such award is had as provided in Sec¬ 
tion 21 of the LHWCA and an order 
staying payments has been issued. 

(b) If, on account of an operator’s or 
other employer’s failure to pay bene¬ 
fits as provided In paragraph (a) of 
this section, benefit payments are 
made by the Fund, the eligible claim¬ 
ant shall nevertheless be entitled to 
receive such additional compensation 
to which he or she may be eligible 
under paragraph (a) of this section, 
with respect to all amounts paid by 
the Fund on behalf of such operator 
or other employer. 

(c) The Fund shall not be liable for 
payments in addition to compensation 
under any circumstances. 

§725.608 Interest 

(a) If an operator or other employer 
fails or refuses to pay any or all bene¬ 
fits due pursuant to an award of bene¬ 
fits such operator shall be liable for 6 
percent simple annual interest on all 
past due benefits computed from the 
date on which such benefits were due 
and payable, in addition to such opera¬ 
tor’s or other employer’s liability as is 
otherwise provided in this part. 
Except as provided in paragraph (b) of 
this section, interest payments owed 
under this pargaraph shall be made di¬ 
rectly to the beneficiary. 

(b) If an operator or other employer 
fails or refuses to pay any or all bene¬ 
fits due pursuant to an award of bene¬ 
fits or an initial determination of eligi¬ 
bility made by the deputy commission¬ 
er, and the Fund undertakes such pay¬ 
ments, such operator or other employ¬ 
er shall be liable to the Fund in an 
amount equal to six percent simple 
annual interest on all payments made 
by the Fund for which such operator 
is determined liable, computed from 
the first date on which such benefits 
are paid by the Fund, in addition to 
such operator’s liability to the Fund as 
is otherwise provided in this part. In¬ 
terest payments owed pursuant to this 
paragraph shall be paid directly to the 
Fund. 

(c) The Fund shall not be liable for 
the payment of interest under any cir¬ 
cumstances. 


Penalties 

§ 725.620 Failure to secure benefits: other 
penalties. 

(a) If an operator fails to discharge 
its insurance obligations under the Act 
the provisions of § 725.495 shall apply. 

(b) Any employer of a miner who 
knowingly transfers, sells, encumbers, 
assigns, or in any manner disposes of, 
conceals, secrets, or destroys any prop¬ 
erty belonging to such employer, after 
any miner employed by such employer 
filed a claim within the purview of the 
Act, and with intent to avoid the pay¬ 
ment of benefits under the Act to such 
miner or his or her dependents, shall 
be guilty of a misdemeanor and. upon 
conviction thereof, shall be punished 
by a fine of not more than $1,000, or 
by imprisonment for not more than 
one year, or by both such fine and im¬ 
prisonment; and in any case where 
such employer is a corporation, the 
president, secretary, and treasurer 
thereof shall be also severally liable to 
such penalty of imprisonment as well 
as jointly liable with such corporation 
for such fine. 

(c) No agreement by a miner to pay 
any portion of a premium paid to a 
carrier by such miner’s employer or to 
contribute to a benefit fund or deposit 
maintained by such employer for the 
purpose of providing benefits or medi¬ 
cal services and supplies as required by 
this part, shall be valid; and any em¬ 
ployer who makes a deduction for 
such purpose from the pay of any 
miner entitled to benefits under the 
Act shall be guilty of a misdemeanor 
and upon conviction thereof shall be 
punished by a fine of not more than 
$ 1 , 000 . 

(d) No agreement by a miner to 
waive his or her right to benefits 
under the Act and the provisions of 
this part shall be valid. 

(e) This section shall not affect any 
other liability of the employer under 
this part. 

§ 725.621 Reports. 

(a) Upon making the first payment 
and upon suspension, reduction, or in¬ 
crease of payments for any cause, the 
operator or other employer responsi¬ 
ble for making payments shall imme¬ 
diately notify the deputy commission¬ 
er of the action taken, accordance 
with a form prescribed by the Office. 

(b) Within 16 days after final pay¬ 
ment of benefits has been made by am 
employer, such employer shall so 
notify the deputy commissioner, in ac¬ 
cordance with a form prescribed by 
the Office, stating that such final pay¬ 
ment has been made, the total amount 
of benefits paid, the name of the bene¬ 
ficiary, and such other information as 
the Office deems pertinent. 

(c) The Director may from time to 
time prescribe such additional reports 
to be made by operators, other em- 
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ployers, or carriers as the Director 
may consider necessary for the effi¬ 
cient administration of the Act. 

(d) Any employer who fails or re¬ 
fuses to file any report required of 
such employer under this section shall 
be subject to a civil penalty not to 
exceed $500 for each such failure or 
refusal, which penalty shall be deter¬ 
mined in accordance with the proce¬ 
dures set forth in § 725.495, as appro¬ 
priate. 

(e) No request for information or re¬ 
sponse to such request shall be consid¬ 
ered a report for purposes of this sec¬ 
tion or the Act. unless it is so designat¬ 
ed by the Director or by this section. 

Subpart I—Mo died Benefits and Vocational 
Rehabilitation 

§725.701 Availability of medical benefits. 

(a) A miner who is determined to be 
eligible for benefits under this part or 
Part 727 of this subchapter is entitled 
to medical benefits as set forth in this 
subpart as of the date of his or her 
claim, but in no event before January 
1, 1974. No medical benefits shall be 
provided to the survivor or dependent 
of a miner under this part. 

(b) A responsible operator, other em¬ 
ployer. or where there is neither the 
Fund, shall furnish a miner entitled to 
benefits under this part with such 
medical, surgical, and other atten¬ 
dance and treatment, nursing and hos¬ 
pital services, x-ray and other techni¬ 
cal services, medicine and apparatus, 
and any other medical service or 
supply, for such periods as the nature 
of the miner's pneumoconiosis and an¬ 
cillary pulmonary conditions and dis¬ 
ability require. 

(c) The medical benefits referred to 
in paragraphs (a) and (b) of this sec¬ 
tion shall include palliative measures 
useful only to prevent pain or discom¬ 
fort associated with the miner's pneu¬ 
moconiosis or attendant disability. 

(d) The costs recoverable under this 
subpart shall include the reasonable 
cost of travel necessary for medical 
treatment and the reasonable docu¬ 
mented cost to the miner or medical 
provider incurred in communicating 
with the employer, carrier, or deputy 
commissioner on matters connected 
with medical benefits. 

§ 725.702 Physician defined. 

The term “physician" includes only 
doctors of medicine (MD), and osteo¬ 
pathic practitioners within the scope 
of their practices as defined by State 
law. No treatment or medical services 
performed by any other practitioner 
of the healing arts is authorized by 
this part, unless such treatment or ser¬ 
vice is approved and supervised both 
by a physician as defined in this sec¬ 
tion and the deputy commissioner. 


§725.703 Notification of right to medical 
benefits, authorization of treatment. 

(a) Upon notification to a miner of 
such miner’s entitlement to benefits, 
the Office shall provide the miner 
with a list of authorized treating phy¬ 
sicians and medical facilities in the 
area of the miner’s residence. The 
miner may select a physician from, this 
list or may select another physician 
with approval of the Office. Where 
emergency services are necessary and 
appropriate, authorization by the 
Office shall not be required. 

(b) The Office may. on its own ini¬ 
tiative, or at the request of a responsi¬ 
ble‘operator, order a change of physi¬ 
cians or facilities but only where it has 
been determined that the change is 
desirable or necessary in the best in¬ 
terest of the miner. The miner may 
change physicians or facilities subject 
to the approval of the Office. 

(c) If adequate treatment cannot be 
obtained in the area of the claimant's 
residence, the Office may authorize 
the use of physicians or medical facili¬ 
ties outside such area. 

§725.704 Arrangements for medical care 
by responsible operator. 

(a) If an operator has been deter¬ 
mined liable for the payment of bene¬ 
fits to a miner, the Office shall notify 
such operator or insurer of the names, 
addresses, and telephone numbers of 
the authorized providers of medical 
benefits chosen by an entitled miner, 
and shall require the operator or in¬ 
surer to- 

(1) Notify the miner and the provid¬ 
ers chosen that such operator will be 
responsible for the cost of medical ser¬ 
vices provided to the miner on account 
of the miner’s total disability due to 
pneumoconiosis; 

(2) Designate a person or persons 
with decision making authority with 
whom the Office, the miner and au¬ 
thorized providers may communicate 
on matters involving medical benefits 
provided under this subpart and notify 
the Office, miner and providers whom 
to contact. 

(3) Make arrangements for the 
direct reimbursement of providers for 
their services. 

§725.705 Authorization to provide medical 
•ervicet. 

(a) Except as provided in paragraph 

(b) of this section, medical services 
from an authorized provider which are 
payable under §725.701 shall not re¬ 
quire prior approval of the Office or 
the responsible operator. 

(b) Except where emergency treat¬ 
ment is required, prior approval of the 
Office or the responsible operator 
shall be obtained before any hospital¬ 
ization or surgery, or before ordering 
an apparatus for treatment where the 
purchase price exceeds $100. 

(c) Payment for medical services, 
treatment, or an apparatus shall be 


made at no more than the rate prevail¬ 
ing in the community in w'hich the 
providing physician, medical facility or 
supplier is located. 

§ 725.706 Reports of physicians and super¬ 
vision of medical care. 

(a) . Within 30 days following the 
first medical or sugical treatment pro¬ 
vided under §725.701, the treating 
physician or facility shall furnish to 
the Office and the responsible opera¬ 
tor. If any. a report of such treatment. 

(b) In order to permit continuing su¬ 
pervision of the medical care provided 
to the miner with respect to the neces¬ 
sity. character and sufficiency of any 
medical care furnished or to be fur¬ 
nished, the treating physician of facili¬ 
ty or employer or carrier shall provide 
such reports in addition to those re¬ 
quired by paragraph (a) of this section 
as the Office may from time to time 
require. Within the discretion of the 
deputy commissioner, reimbursement 
may be refused to any medical provid¬ 
er who fails to submit any report re¬ 
quired by this section. 

§ 725.707 Disputes concerning medical 
benefits. 

(a) Whenever a dispute develops 
concerning medical services under this 
part the deputy commissioner shall at¬ 
tempt to informally resolve such dis¬ 
pute. In this regard the deputy com¬ 
missioner may on his or her own ini¬ 
tiative or at the request of the respon¬ 
sible operator, order the claimant to 
submit to an examination by a physi¬ 
cian selected by the deputy commis¬ 
sioner. 

(b) If no informal resolution is ac¬ 
complished, the deputy commissioner 
shall refer the case to the Office of 
.Administrative Law Judge for hearing 
in accordance with this part. Any such 
hearing shall be scheduled at the ear¬ 
liest possible time and shall take pre¬ 
cedence over all other requests for 
hearing except for prior requests for 
hearing arising under this section and 
as is provided by § 727.405 of this sub- 
chapter. During the pendency of such 
adjudication, the Director may order 
the payment of medical benefits prior 
to final adjudication under the same 
conditions applicable to benefits 
awarded under § 725.522. 

(c) In the development or adjudica¬ 
tion of a dispute over medical benefits 
the adjudication officer is authorized 
to take whatever action may be neces¬ 
sary to protect the health of a totally 
disabled miner. 

(d) Any interested medical provider 
may, if appropriate, be made a party 
to a dispute over medical benefits. 

§725.710 Objective of vocational rehabili¬ 
tation. 

The objective of vocational rehabili¬ 
tation is the return of a miner who is 
totally disabled for work in or around 


FEDERAL REGISTER, VOL 43, NO. 80—TUESDAY, APRIL 25, 1978 






PROPOSED RULES 


17765 


a coal mine and who is unable to uti¬ 
lize those skills which were employed 
in the miner’s coal mine employment 
to gainful employment commensurate 
with such miner’s physical impair¬ 
ment. This objective may be achieved 
through a program of re-evaluation 
and redirection of the miner’s abilities, 
or retraining in another occupation, 
and selective job placement assistance. 

$725,711 Requests for and referral to vo¬ 
cational rehabilitation assistance. 

Each miner who has been deter¬ 
mined entitled to receive benefits 
under Part C of Title IV of the Act 
shall be informed by the OWCP of the 
availability and advisability of voca¬ 
tional rehabilitation services. If such 
miner chooses to avail himself or her¬ 
self of vocational rehabilitation, his or 
her request shall be processed and re¬ 
ferred by OWCP vocational rehabilita¬ 
tion advisors poursuant to the provi¬ 
sions of §§702.501-702.508 of this 
chapter as is appropriate. 

Signed this 18th day of April, 1978, at 
Washington, D.C. 

Rat Marshall, 
Secretary of Labor . 

CFR Doc. 78-11087 Piled 4-24-78; 8:45 am] 
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[20 CFR Port 7271 

REVIEW OF PENDING AND DENIED CLAIMS 
UNDER THE BLACK LUNG BENEFITS REFORM 
ACT OF 1977 

Federal Mine Safety and Health Act of 1977, 
at Amended 

AGENCY: Employment Standards Ad¬ 
ministration, Labor. 

ACTION: Notice of proposed rulemak¬ 
ing. 

SUMMARY: This proposed new Part 
727 establishes procedures for the pro¬ 
cessing of pending and denied claims 
for black lung benefits under Part C of 
Title IV of the Federal Mine Safety 
and Health Act of 1977, as amended by 
the Black Lung Benefits Reform Act 
of 1977. 

DATES: Written comments on this 
proposed rulemaking may be submit¬ 
ted by interested persons to the 
person specified below on or before 
May 25. 1978. Such written comments 
will be available for inspection during 
regular business hours at the office in¬ 
dicated below. 

ADDRESS: Comments should be sent 
to Robert B. Dorsey (see For Further 
Information Contact). 

CONTACT RTHER inpormation 

Robert B. Dorsey, Chief, Branch of 
Claims Determination. Division of 
Coal Mine Workers’ Compensation, 


Office of Workers* Compensation 
Programs, Employment Standards 
Adminstration, U.S. Department of 
Labor, Room C-3526, NDOL Build¬ 
ing, 200 Constitution Avenue NW., 
Washington, D.C. 20210, telephone: 
202-523-6727. 

SUPPLEMENTARY INFORMATION: 
The Black Lung Benefits Reform Act 
of 1977, and the Black Lung Benefits 
Revenue Act of 1977, enacted on 
March 1, 1978, significantly amend the 
provisions of the Black Lung Benefits 
Act of 1972, to, among other things, 
establish the Black Lung Disability 
Trust Fund (The Fund) for the pay¬ 
ment of all claims predicated upon 
coal mine employment which termi¬ 
nated prior to January 1, 1970, and for 
other claims for which no operator li¬ 
ability can be established. The Fund is 
financed by a tax on the coal produced 
by individual coal mine operators. 
Other provisions of the Act as now 
amended modify the evidentiary re¬ 
quirements necessary to establish enti¬ 
tlement to benefits, eliminate certain 
restrictions on the filing of claims and 
direct the Secretary of Health, Educa¬ 
tion. and Welfare upon request, and 
the Secretary of Labor, to automati¬ 
cally undertake a review of all previ¬ 
ously denied and pending claims in 
light of the amendments made by the 
1977 Act. 

Under Title IV of the Federal Coal 
Mine Health and Safety Act of 1969, 
as amended by the Black Lung Bene¬ 
fits Act of 1972, benefits were provided 
to coal miners and certain survivors of 
coal miners on account of total disabil¬ 
ity or death due to pneumoconiosis. 
Part B of Title IV of the Act as 
amended provided that all claims for 
benefits filed between December 31, 
1969, and June 30. 1973, would be filed 
with, processed by and paid from Fed¬ 
eral funds by the Secretary of Health, 
Education, and Welfare, through the 
Social Security Administration. The 
survivor of a miner was permitted to 
file a claim with the Secretary of 
Health, Education, and Welfare under 
Part B until January 1, 1974, or within 
6 months of the miner’s death, if 
death occurred before January 1. 1974. 
Section 415 of Part B of Title IV of 
the Act provides that a claim filed by 
a miner between July 1 and December 
31. 1973, would be filed with, pro¬ 
cessed, and if appropriate paid, by the 
Secretary of Labor from Federal funds 
for all periods of eligibility between 
July 1 and December 31, 1973. For pe¬ 
riods of eligibility after December 31. 
1973. an approved Section 415 claim 
was to be paid by a coal mine operator 
found liable pursuant to the Act. 
Claims filed after December 31, 1973, 
were to be filed under an approved 
State workers’ compensation law or, if 
no such law was available in an appro¬ 
priate state, the claim would be filed 
with the Secretary of Labor under 


Part C of Title IV of the Act. Claims 
filed under Part C were to be adjudi¬ 
cated under certain provisions of the 
Longshoremen’s and Harbor Workers’ 
Compensation Act as amended, 33 
U.S.C. 901 et seq., and paid by a coal 
mine operator found liable pursuant 
to the Act. If no such operator could 
be identified benefits were to be paid 
by the Secretary of Labor from Feder¬ 
al funds. 

Under the Act as now amended the 
Secretary of Health, Education, and 
Welfare is directed to review at the re¬ 
quest of the claimant all denied and 
pending claims filed under Part B of 
Title IV of the Act. exclusive of those 
claims filed under Section 415. The 
Secretary of Labor is directed to 
review automatically all denied and 
pending claims filed under Section 415 
and Part C of Title IV of the Act, as of 
the effective date of the Black Lung 
Benefits Reform Act of 1977, and, in 
addition, is required to review certain 
claims originally filed with the Secre¬ 
tary of Health, Education, and Wel¬ 
fare. 

The provisions of this part imple¬ 
ment the requirements of new Section 
435 by setting forth the scope of 
claims review, the procedures to be fol¬ 
lowed and the consequences which 
accrue depending upon the results of 
any particular review. 

Because the Black Lung Benefits 
Reform Act of 1977, which this part 
implements, substantially liberalizes 
the requirements for benefits under 
the Act, the provisions of this part 
benefit the public by providing specific 
information to interested parties re¬ 
garding the manner in which a right 
of review will be extended to all pend¬ 
ing and denied claims for black lung 
benefits under the Act. 

Prior to publication of this docu¬ 
ment officials of the Employment 
Standards Administration met with 
representatives of the persons affected 
by the recent amendments to the 
Black Lung Benefits Act, advised the 
representatives of the needs for revi¬ 
sions in the regulations to implement 
these amendments, and received com¬ 
ments and suggestions from them. 
Some suggestions have been incorpo¬ 
rated into this document. In order to 
avoid undue delay in the implementa¬ 
tion of the provisions of the Black 
Lung Benefits Reform Act of 1977, ap¬ 
proved March 1. 1978, and the adjudi¬ 
cation of the pending and newly filed 
claims, it has been determined that it 
is impracticable and unnecessary to 
afford interested persons more than 
30 days to submit written comments 
on this proposal. 

Drafting Information 

This document was prepared under 
the direction and supervision of 
Donald Elisburg, Assistant Secretary 
of Labor for Employment Standards. 
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The principal author of this docu¬ 
ment is Mark E. Solomons, Counsel 
for Black Lung, Employee Benefits Di¬ 
vision, Office of the Solicitor, U.S. De¬ 
partment of Labor. However, person¬ 
nel from the Division of Coal Mine 
Workers* Compensation, Office of 
Workers’ Compensation Programs, 
Employment Standards Administra¬ 
tion. U.S. Department of Labor, par¬ 
ticipated in its development. 

As proposed, 20 CFR Chapter VI. 
Subchapter B, is amended by the addi¬ 
tion of a new Part 727 which would 
provide as follows: 

PART 727—REVIEW Of PENDING ANO DENIED 

CLAIMS UNDER THE BLACK LUNG BENEFITS 

REFORM ACT OF 1977 

Subporf A—Goaoral 

Sec. 

727.1 Statutory provisions, purpose of this 
part. 

727.2 Applicability and content of this 
part. 

727.3 Definitions, use of terms. 

727.4 Applicability of other parts in this 
subchapter. 

Subport B—Initial Review of Pending and Denied 
Claims 

727.101 Who is entitled to review. 

727.102 Pending and denied claim defined. 

727.103 Duplicate claims. 

727.104 Review by the Social Security Ad¬ 
ministration. 

727.105 Action by the Office. Social Securi¬ 
ty approval. 

727.106 Action by the Office, disapproval. 

727.107 Action by the Office, Social Securi¬ 
ty referral without prior review. 

727.108 Action by the Office, Department 
of Labor pending or denied claim. 

727.109 Hearings and appeals, parties. 

Subport C—Criteria for Determining Eligibility for 

Benefits 

727.200 Basis for criteria. 

727.201 Persona entitled to benefits, depen¬ 
dents. 

727.202 Definition of pneumoconiosis. 

727.203 Interim presumption. 

727.204 Presumption of entitlement appli¬ 
cable to certain death claims. 

727.205 Effect of current coal mine em¬ 
ployment or coal mine employment at 
the time of death. 

727.206 Quality standards applicable to evi¬ 
dence. 

Subport D—Payment of Benefits/Mobility 

727.300 Conditions and duration of eligibil¬ 
ity. 

727.301 Amounts payable, other payment 
provisions. 

727.302 Date from which benefits are pay¬ 
able after review and approval. 

727.303 Claims filed under Section 415 of 
the Act. 

727.304 Liability for benefit payments. 

Subport E—Special Review Provision* Relating to 
Claims Pending Before on Administrative Law Judge 
or the Benefits Review Board 

727.401 General. 

727.402 Claims pending in the Office of 
Administrative Law Judges. 

727.403 Claims pending before the Benefits 
Review Board. 


727.404 Claims pending in a United Stales 
Court of Appeals. 

727.405 Expedited review of claims. 

Authority: 5 U.S.C. 301, Reorganization 
Plan No. 6 of 1950. 15 FR 3174, 30 U.S.C. 901 
et seq., 902(f). 925, 932, 934, 936. 945; 33 
U.S.C. 901 et seq. 

Subpart A—Genorot 

§ 727.1 Statutory provision, purpose of 
this part. 

(a) Under Title IV of the Federal 
Coal Mine Health and Safety Act of 
1969, as amended by the Black Lung 
Benefits Act of 1972, benefits were 
provided to coal miners and certain 
survivors of coal miners on account of 
total disability or death due to pneu¬ 
moconiosis. Part B of Title IV of the 
Act as amended provided that all 
claims for benefits filed between De¬ 
cember 30. 1969. and June 30, 1973, 
woiild be filed with, processed by. and 
paid from Federal funds by the Secre¬ 
tary of Health. Education, and Wel¬ 
fare, through the Social Security Ad¬ 
ministration. The survivor of a miner 
was permitted to file a claim with the 
Secretary of Health, Education, and 
Welfare under Part B until January 1. 
1974, or within 6 months of the 
miner’s death, if death occurred 
before January 1, 1974. or in the case 
of a Part B beneficiary, within 6 
months of the beneficiary’s death. 
Section 415 of Part B of Title IV of 
the Act provides that a claim filed by 
a miner between July 1 and December 
31, 1973, would be filed with and pro¬ 
cessed by the Secretary of Labor, and 
paid if appropriate by the Secretary of 
Labor from Federal funds for all peri¬ 
ods of eligibility between July 1 and 
December 31. 1973. For periods of eli¬ 
gibility after December 31, 1973, an 
approved Section 415 claim was to be 
paid by a coal mine operator found 
liable pursuant to the Act or the Sec¬ 
retary of Labor as appropriate. Claims 
filed after December 31, 1973, were to 
be filed under an approved State work¬ 
ers’ compensation law or, if no such 
law was available in an appropriate 
state, the claim would be filed with 
the Secretary of Labor under Part C 
of Title IV of the Act. Claims filed 
under Part C were to be adjudicated 
under certain provisions of the Long¬ 
shoremen’s and Harbor Workers' Com¬ 
pensation Act as amended, 33 U.S.C. 
901 et seq., and paid by a coal mine op¬ 
erator found liable pursuant to the 
Act. If no such operator could be iden¬ 
tified benefits were to be paid by the 
Secretary of Labor from Federal 
funds. 

(b) The Black Lung Benefits Rev¬ 
enue Act of 1977, and the Black Lung 
Benefits Reform Act of 1977, enacted 
on March 1, 1978, significantly amend 
the provisions of the Black Lung 
Benefits Act of 1972, to among other 
things, establish the Black Lung Dis¬ 
ability Trust Fund (The Fund) for the 


payment of all claims predicated upon 
coal mine employment which termi¬ 
nated prior to January 1, 1970, and for 
other claims for which no operator li¬ 
ability can be established. The Fund is 
financed by individual coal mine oper¬ 
ators. Other provisions of the Act as 
amended, modify the evidentiary re¬ 
quirements necessary to establish enti¬ 
tlement to benefits, eliminate certain 
restrictions on the filing of claims, es¬ 
tablish penalties to be applied if a coal 
operator fails to meet its obligations 
under the Act, and make technical, 
correcting and other administrative or 
procedural and substantive changes. 

(c) Section 435 of the Black Lung 
Benefits Reform Act of 1977, directs 
the Secretary of Health. Education, 
and Welfare, and the Secretary of 
Labor to undertake a review of ail pre¬ 
viously denied and pending claims in 
light of the amendments made by 
such Act. The Secretary of Health. 
Education, and Welfare is directed to 
perform this review at the request of 
the claimant on ail denied and pend¬ 
ing claims filed under Part B of Title 
IV of the Act, exclusive of those 
claims filed under Section 415. The 
Secretary of Labor is directed to per¬ 
form this review automatically on all 
denied and pending claims filed under 
Section 415 and Part C of Title IV of 
the Act, as of the effective date of the 
Black Lung Benefits Reform Act of 
1977, and in addition is required to 
review certain claims originally filed 
with the Secretary of Health, Educa¬ 
tion, and Welfare. 

(d) The new Section 435 contains 
provisions setting forth the scope of 
the claims review, the procedures to be 
followed and the consequences which 
accrue depending upon the results of 
any particular review. It is the purpose 
of this part to set forth and imple¬ 
ment the provisions of Section 435 as 
those provisions apply to the Secre¬ 
tary of Labor, and inform all interest¬ 
ed parties of the manner in which a 
right to review will be extended with 
respect to all denied and pending 
claims for black lung benefits under 
the Act by the Secretary of Labor. 

§727.2 Applicability and content of this 
part. 

(a) This part is designed to apply to 
and set forth the role of the Secretary 
of Labor in carrying out the provisions 
of Section 435 of the Act. The action 
to be taken and the procedure to be 
followed by the secretary of Health, 
Education, and Welfare and the social 
Security Administration under Section 
435 is detailed elsewhere. This part 
will, however, describe what will be 
done by the Secretary of Health. Ed u ' 
cation, and Welfare and the Social Se¬ 
curity Administration in general terms 
and will detail the responsibilities as¬ 
signed to the Secretary of Labor with 
respect to a claim reviewed by the Sec- 
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retary of Health, Education, and Wel¬ 
fare. 

(b) This Subpart A describes gener¬ 
ally the statutory framework estab¬ 
lished to facilitate the review of all 
pending and denied black lung claims, 
the applicability and content of this 
part and other relevant parts con¬ 
tained in this Title 20 of the Code of 
Federal Regulations, and sets forth 
applicable definitions and usages. 

(c) Subpart B of this part sets forth 
the procedures to be followed in the 
review of various types of claims sub¬ 
ject to review under this part. 

(d) Subpart C of this part contains 
the criteria to be applied in determin¬ 
ing a claimant’s eligibility for benefits 
under this part. Such criteria shall 
also be applicable to all claims for 
medical services filed under Section 11 
of the the Black Lung Benefits 
Reform Act of 1977 (see § 725.308(b) of 
this subchapter), and shall also be ap¬ 
plicable to all other claims filed under 
Part 725 of this subpart until such 
time as the Secretary promulgates 
new criteria for determining total dis¬ 
ability or death due to pneumoconiosis 
in accordance with Section 402(f)(1) of 
the Act. 

(e) Subpart D of this part contains 
provisions relating to the liability for, 
and conditions governing, the pay¬ 
ment of benefits under this part. 

(f) Subpart E of this part sets forth 
special provisions relating to the pro¬ 
cessing of claims subject to review 
under this part which are within the 
jurisdiction of an administrative law 
judge or the Benefits Review Board. 

§ 727.3 Definitions, use of terms. 

Except as is otherwise provided by 
this part the definitions and usages of 
terms contained in subpart A of Part 
725 of this Title as amended from time 
to time, shall be applicable to this 
part. 

§ 727.4 Applicability of other parts in this 
subchapter. 

(a) Part 725. Part 725 of this sub¬ 
chapter, which sets forth (1) the pro¬ 
cedure for filing a claim for black lung 
benefits under Part C of Title IV of 
the Act, (2) the procedure to be fol¬ 
lowed in the adjudication of claims so 
filed, (3) standards for determining 
whether a particular individual is a 
miner, or a qualified dependent or sur¬ 
vivor of a miner, (4) the criteria to be 
applied in determining the liability of 
a coal operator or the Fund for the 
payment of approved claims so filed, 
and (5) the manner in which the pay¬ 
ment of benefits shall be made with 
respect to Part C claims, shall not be 
applicable to the processing, adjudica¬ 
tion or payment of claims under this 
part unless applicability is generally 
provided by Part 725 or this part. 

(b) Part 718. Part 718 of this sub¬ 
chapter, which contains the criteria 


and standards to be applied in deter¬ 
mining whether a miner is totally dis¬ 
abled due to pneumoconiosis or 
whether a miner died due to or while 
totally or partially disabled by pneu¬ 
moconiosis shall not be applicable to 
the determination of claims under this 
part unless applicability is provided by 
Part 718 or this part. Until such time 
as Part 718 of this subchapter is re¬ 
vised in accordance with the 1977 
amendments to the Act. the provisions 
of subpart D of Part 410 of this title, 
which are not inconsistent with the 
1977 amendments to the Act, shall be 
applicable to the adjudication of 
claims under this part, unless other¬ 
wise provided by this part (see subpart 
C of this part). 

(c) Parts 715, 717 , 720. Parts 715, 717, 
and 720 of this subchapter, which 
parts established the procedures for 
the filing, processing, and payment of 
claims filed under Section 415 of the 
Act are repealed and pertinent provi¬ 
sions of those parts which retain vital¬ 
ity are incorporated within Part 725 of 
this subchapter as amended. 

(d) Part 726. Part 726 of this sub¬ 
chapter. which contains provisions set¬ 
ting forth a coal operator’s obligations 
to insure or self-insure its liability for 
the payment of benefits to certain eli¬ 
gible claimants is applicble to this part 
insofar as it bears upon the responsi¬ 
bility of a coal operator to secure the 
payment of benefits to certain claim¬ 
ants who may be determined eligible 
for benefits under this part. 

Subpart l—Initial Review of Fending and 
Denied Claims 

§ 727.101 Who is entitled to review. 

(a) By the Secretary of HEW. Any 
person who has filed a claim for bene¬ 
fits under Part B of Title IV of the 
Act, excluding miners who filed under 
Section 415 of the Act between July 1 
and December 31, 1973, and whose 
claim is either pending or has been 
denied as of March 1, 1978 (see 
§727.102) may upon notification by 
the Secretary of Health, Education, 
and Welfare, elect to have his or her 
claim reviewed by the Secretary of 
Health, Education, and Welfare. 

(b) By the Secretary of Labor. (1) 
Any person who elects review by the 
Social Security Administration under 
paragraph (a) of this section and 
whose claim cannot be approved after 
such review shall have his or her claim 
reviewed by the Secretary of Labor. 

(2) Any person who is eligible to 
have his or her claim reviewed under 
paragraph (a) of this section may elect 
to have his or her claim referred di¬ 
rectly to the Secretary of Labor for 
review. 

(3) Any person who has filed a claim 
for benefits under Section 415 or Part 
C of Title IV of the Act and whose 
claim is pending or has been denied 


(see §727.102) on or before March 1, 
1978 shall have his or her claim auto¬ 
matically reviewed by the Secretary of 
Labor. (But see § 727.103) 

(4) Any claimant whose claim is sub¬ 
ject to review by the Secretary of 
Labor under this paragraph shall have 
the right to submit additional evi¬ 
dence to the Secretary of Labor in 
support of such claim. 

§727.102 Pending and denied claim de¬ 
fined. 

(a) Applicability. This section de¬ 
fines the terms “pending and denied’’ 
claims for purposes of this part only 
and the following definitions shall be 
applicable only to claims filed with the 
Secretary of Labor under Section 415 
and Part C of Title IV of the Act. 

(b) Denied claim defined. For the 
purposes of this part a claim filed with 
the Secretary of Labor shall be consid¬ 
ered a denied claim if: 

(1) The claim was filed before March 
1, 1978; and. 

(2) The claimant’s entitlement to 
benefits has been denied for any 
reason by a deputy commissioner in 
the Office of Workers’ Compensation 
Programs, United States Department 
of Labor, an administrative law judge 
assigned to determine black lung 
claims by the Secretary of Labor, the 
Benefits Review Board in the United 
States Department of Labor, or an ap¬ 
propriate United States court of ap¬ 
peals; and. 

(3) No further proceedings before a 
deputy commissioner, administrative 
law judge, the Benefits Review Board, 
or a United States court of appeals are 
pending; and, 

(4) The time has expired to seek fur¬ 
ther consideration of such denial; or, 

(5) The claim has been declared 
abandoned by a deputy commissioner 
or administrative law judge (see 
§725.409 of this subchapter which re¬ 
places 38 FR 26059). 

(c) Pending claim defined. For the 
purposes of this part and except as 
provided in §§727.402 and 727.403 a 
claim filed with the Secretary of 
Labor shall be considered a pending 
claim if: 

(1) The claim was filed before March 
1.1978; and, 

(2) The claim is before a deputy 
commissioner, administrative law 
judge, the Board, or a United States 
court of appeals for consideration; or, 

(3) The time permitted to seek fur¬ 
ther consideration of the claim has 
not expired. 

(d) Withdrawn claims. A cliam for 
benefits which has been previously 
withdrawn at the request of the claim¬ 
ant (See §725.306 of this subchapter) 
shall not be considered a pending or 
denied claim for purposes of this part. 
Any person who has voluntarily with¬ 
drawn his or her claim from consider¬ 
ation may file a new claim for benefits 
under Part 725 of this subchapter. 


FEDERAL REGISTER, VOL. 43, NO. $0—TUESDAY, APRIL 25, 1978 










17768 


PROPOSED RULES 


§727.103 Duplicate claims. 

(a) A person who filed a claim for 
benefits with the Social Security Ad¬ 
ministration and whose claim has been 
approved by that agency and who has 
also filed a claim with the Secretary of 
Labor which is pending or has been 
denied shall be entitled to a review of 
such claim under this part. 

(b) A person who has filed a claim 
with the Social Security Administra¬ 
tion which is pending or has been 
denied by that agency and who has 
also filed a claim with the Secretary of 
Labor, that has been approved shall be 
entitled to elect review of the pending 
or denied claim by the Social Security 
Administration, subject to the provi¬ 
sions of § 725.309(e) of this subchapter. 

<c) A person who has filed a claim 
both with the Social Security Adminis¬ 
tration and the Department of Labor 
and whose claim is either pending 
with or denied by both agencies shall 
have his or her claim reviewed by the 
Social Security Administration if such 
review is requested by the claimant 
pursuant to §727.104. If the claim is 
not approved by the Social Security 
Administration it shall be forwarded 
in the Secretary of Labor for further 
review as provided in § 727.106. During 
the pendency of review proceedings by 
the Social Security Administration, if 
any, no action shall be taken by the 
Secretary of Labor with respect to the 
claim which is pending or has been 
denied by the Secretary of Labor. If 
the claimant does not respond to noti¬ 
fication of his or her right to review 
by the Social Security Administration 
within 6 months of such notice (See 
§727.104), unless the period is en¬ 
larged for good cause shown, the Sec¬ 
retary of Labor shall proceed under 
this part to review the claim originally 
filed with the Secretary of Labor. If 
the claimant, upon notification of his 
or her right to review by the Social Se¬ 
curity Administration (See §727.104) 
requests that the claim originally filed 
with the Administration be forwarded 
to the Department of Labor for 
review, or if more than one claim has 
been filed with the Secretary of Labor 
by the same claimant, such claim shall 
be merged and processed with the first 
claim filed with the Department of 
Labor. 

(d) In the case of a claimant w r ho has 
filed one or more claims with both 
Social Security and the Department of 
Labor under no circumstances are du¬ 
plicate benefits payable for concurrent 
periods of eligibility. Any duplicate 
benefits paid shall be subject to collec¬ 
tion or offset under subpart G of Part 
725 of this subchapter. 

§727.104 Review by the Social Security 
Administration. 

(a) Notification, The Social Security 
Administration will notify each claim¬ 
ant who has filed a claim for benefits 


under Part B of Title IV of the Act, 
and whose claim is either pending or 
has been denied on or before March 1, 
1978, that upon the request of the 
claimant such claim shall be either 

(1) Reviewed by the Social Security 
Administration on the basis of the evi¬ 
dence contained in the claimant’s file, 
in accordance with the amendments 
made by the Black Lung Benefits 
Reform Act of 1977; or, 

(2) Referred by the Social Security 
Administration to the Office of Work¬ 
ers’ Compensation Programs in the 
Department of Labor for review based 
on the evidence contained in the 
claimant’s file and any additional evi¬ 
dence the claimant seeks to submit, in 
accordance with the amendments 
made by the Black Lung Benefits 
Reform Act of 1977. 

(b) Response to notification. Upon 
receipt of a claimant’s response or a 
response on behalf of a claimant to 
the notice required by paragraph (a) 
of this section the Social Security Ad¬ 
ministration will undertake to review 
the claim or refer the claimant’s file to 
the Office for processing under 
§ 727.107. If there is no response to no¬ 
tification sent in accordance with 
paragraph (a) of this section within 6 
months from the date on which notice 
Is sent, unless the period is enlarged 
for good cause shown, the claimant 
shall be considered to have waived the 
right to review afforded by this part. 
The date on which notice is sent and 
the date on which a claimant’s re¬ 
sponse is received shall be noted on an 
appropriate form by the Social Securi¬ 
ty Administration. 

(c) Social Security Administration 
review procedures. Where the Social 
Security Administration determines 
that the claimant is eligible the Ad¬ 
ministration will forward the claim 
file together with a copy of such deter¬ 
mination to the Office for processing 
and payment in accordance with 
§ 727.105 and shall so notify the claim¬ 
ant. Where it is determined that the 
claim cannot be approved the Social 
Security Administration will transfer 
the claimant’s file to the Office for 
further review r in accordance with 
§ 727.106, and shall so notify the claim¬ 
ant. 

§727.105 Action by the OfTicc. Social Se¬ 
curity ApprovaL 

(a)(1) Where the Social Security Ad¬ 
ministration determines that the 
claimant is eligible upon review under 
§ 727.104(c), the Office shall upon re¬ 
ceipt of the claimant’s file determine 
whether on operator may be liable for 
the payment of the claim. If no such 
operator can be identified or if the file 
establishes that the miner on whose 
total disability or death the claim is 
predicated was last employed in the 
mines before January 1, 1970, the 
deputy commissioner shall promptly 


authorize the payment of benefits to 
the claimant in accordance with 
§725.522 of this subpart, except that 
in such a case the basic benefit only 
shall be paid (see § 725.520(b) of this 
subpart) until such time as an accu¬ 
rate amount of benefits payable can 
be established in accordance with the 
provisions of subpart G of Part 725 of 
this subchapter. 

(2) The deputy commissioner shall 
request up-to-date information from 
the claimant pertaining to any matter 
affecting the amount of benefits pay¬ 
able or any additional information 
which may be necessary to establish a 
more detailed and complete history of 
the miner's employment. After receipt 
of such information the deputy com¬ 
missioner shall determine the amount 
of benefits actually payable to the 
claimant and shall increase, decrease 
or terminate benefit payments as is 
appropriate in accordance with sub- 
part G of Part 725 of this subchapter, 
and shall issue a proposed decision and 
order in accordance with the proce¬ 
dures set forth in §§725.418 and 
725.419 of this subchapter. If the in¬ 
formation received establishes that 
there has been an underpayment, such 
underpayment shall be corrected ret¬ 
roactive to January 1. 1974, if appro¬ 
priate. 

(3) If the information requested is 
not supplied to the deputy commis¬ 
sioner within a reasonable time follow¬ 
ing such request, the deputy commis¬ 
sioner shall issue an order to show 
cause why benefit payments should 
not be suspended and all benefits pre¬ 
viously paid should not be declared an 
overpayment (see §725.540 of this sub- 
chapter). If the claimant submits a 
satisfactory response to such order 
and within a reasonable time submits 
sufficient evidence to allow the deputy 
commissioner to determine the actual 
amount of benefits payable, the 
deputy commissioner shall issue a pro¬ 
posed decision and order awarding 
benefits in accordance with §§ 725.418 
and 725.419 of this subchapter. If 
there is no satisfactory response to the 
deputy commissioner’s order to show 
cause in the time allotted the deputy 
commissioner may issue a proposed de¬ 
cision and order in accordance with 
§§725.418 and 725.419 of this sub- 
chapter, forward the claim for a hear¬ 
ing in accordance with §725.421 of this 
subchapter, or proceed in accordance 
with §725.409 of this subchapter. 

(b) (1) If it is determined in accor¬ 
dance with paragraph (a)(1) of this 
section that there is or may be an op¬ 
erator liable for the payment of bene¬ 
fits to a claimant whose claim has 
been approved by the Social Security 
Administration under § 727.104(c), the 
deputy commissioner shall promptly 
request up-to-date information per- 
taining to any matter affecting the 
amount of benefits payable (see sub- 
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part G of Part 725 of this subchapter), 
and any additional information or ver¬ 
ification which may be necessary to es¬ 
tablish a more detailed and complete 
history of the miner’s employment. 

(2) Upon receipt of any additional 
information requested under para¬ 
graph (b)(1) of this section or, if no 
additional information is necessary, 
upon receipt of certification of approv¬ 
al and the claim file, the deputy com¬ 
missioner shall determine the amount 
of benefits payable to the claimant 
and the identity of any coal mine em¬ 
ployer which may be liable for those 
payments. 

(3) If the deputy commissioner de¬ 
termines that there is no operator 
which may be liable for the payment 
of the claim, the deputy commissioner 
shall issue a proposed decision and 
order awarding benefits to the claim¬ 
ant in accordance with the procedures 
set forth in §§725.418 and 725.419 of 
this subchapter. 

The payment of benefits to the 
claimant shall commence upon the is¬ 
suance of the proposed decision and 
order. If there is no objection to the 
proposed decision and order within 30 
days after issuance, it shall become 
final and effective (see § 725.419(d) of 
this subchapter). If the claimant ob¬ 
jects to any matter contained in the 
proposed decision and order or dis¬ 
putes the amount of benefits awarded, 
the deputy commissioner may modify 
the proposed decision and order, for¬ 
ward the case for hearing before an 
administration law judge or take such 
other action as is appropriate. 

t4) If the deputy commissioner de¬ 
termines that there is a coal mine em¬ 
ployer which may be liable for the 
payment of benefits to the claimant 
the deputy commissioner shall identi¬ 
fy and notify such operator of its pos¬ 
sible liability as provided in §725.412 
of this subchapter, and shall proceed 
to adjudicate the claim in accordance 
with the appropriate provisions of sub¬ 
parts D and E of Part 725 of this sub¬ 
chapter. 

(5) An employer notified under this 
section shall have the right to have 
the claimant examined by a physician 
selected by such operator (see 
§725.414 of this subchapter). If an em¬ 
ployer contests the claim the claimant 
may obtain and submit additional 
medical evidence to the deputy com¬ 
missioner within the time permitted 
by §725.414 of this subchapter for the 
submission of the employer’s evidence. 
Evidence submitted by a claimant 
under this paragraph shall be paid for 
by the Fund, if authorized by the 
aeputy commissioner, and shall be re¬ 
imbursable to the Rind by the em¬ 
ployer, if the employer is found liable 
lor the claim, (see §725.407 of this sub¬ 
chapter). 

83 k otherwise provided 
in this section, a determination of en¬ 


titlement made by the Social Security 
Administration under this section is 
binding on the deputy commissioner. 

(d) If it is determined by an adminis¬ 
trative law Judge, the Benefits Review 
Board or a United States court that 
the determination of entitlement 
made by the Social Security Adminis¬ 
tration was incorrect, the payment of 
benefits shall terminate and any bene¬ 
fits paid shall be considered an over¬ 
payment subject to collection in accor¬ 
dance with §725.540 of this sub¬ 
chapter. 

§727.106 Action by the Office, insufficient 
evidence for Social Security approval. 

(a) In the case of a claim which has 
not been approved for benefits by the 
Social Security Administration under 
§727.105 the claim shall be transferred 
by the Administration to the Office 
and the Office shall follow the proce¬ 
dures set forth in this section. There 
shall be no further consideration of a 
claim described in this paragraph 
except as provided in this part. 

(b) Upon receipt of the claimant’s 
file from the Social Security Adminis¬ 
tration the Office shall assign the 
claim to a deputy commissioner who 
may (1) assist the claimant in obtain¬ 
ing additional medical evidence or re¬ 
quest that such evidence be submitted 
(see §§725.405-725.408 of this sub¬ 
chapter); or (2) request such addition¬ 
al documents or information as may 
be necessary to establish the amount 
of benefits which may be payable, or 
to establish a more detailed and com¬ 
plete history of the nature and dura¬ 
tion of the miner’s employment. 

(c) Based upon the evidence devel¬ 
oped under this section, if any, and 
the information contained in the 
claimant’s original file, the deputy 
commissioner may make an initial 
finding with respect to the eligibility 
of the claimant and shall proceed to 
adjudicate the claim under §§725.409- 
725.411 of this subchapter, which 
action may include the notification 
and participation of a coal mine em¬ 
ployer and the submission of addition¬ 
al evidence as is appropriate. 

§727.107 Action by the Office. Social Se¬ 
curity referral without prior review. 

(a) In the case of a claim which is re¬ 
ferred at the claimant’s request by the 
Social Security Administration to the 
Office under §727.104(a)(2) without 
prior review by the Social Security Ad¬ 
ministration, the Office shall follow 
the procedures set forth in this sec¬ 
tion. 

(b) Upon receipt of a claimant’s file 
forwarded to the Office by the* Social 
Security Administration in accordance 
with a claimant’s request for review by 
the Secretary of Labor, the claim shall 
be assigned to a deputy commissioner 
who shall examine the evidence con¬ 
tained in the file to determine wheth¬ 


er the claim may be approved in light 
of the amendments made by the Black 
Lung Benefits Reform Act of 1977. 

(c) If it is determined by the deputy 
commissioner that the evidence in the 
file supports a finding of entitlement 
to benefits the deputy commissioner 
may (1) request up-to-date informa¬ 
tion from the claimant pertaining to 
any matter affecting the amount of 
benefits payable (see subpart G of 
Part 725 of this subchapter), and (2) 
request any additional information or 
verification which may be necessary to 
establish a more detailed and complete 
history of the miner’s employment, 
for the purpose of determining the 
identity of any coal mine employer 
which may be liable for the payment 
of the claim, and for such other pur¬ 
poses as may be appropriate. Upon re¬ 
ceipt of any additional information re¬ 
quested under this paragraph, or if 
the claimant fails to supply such Infor¬ 
mation. the deputy commissioner may 
make an initial finding with respect to 
the eligibility of the claimant, notify a 
coal mine employer, if any, of its possi¬ 
ble liability for the claim and, shall 
proceed to adjudicate the claim under 
§§725.409-725.421 of this subchapter. 

(d) If it is determined by the deputy 
commissioner that the evidence on file 
is insufficient to support a finding of 
entitlement with respect to a claim re¬ 
viewed under this section the deputy 
commissioner may (1) assist the claim¬ 
ant in obtaining additional medical 
evidence or request that such evidence 
be submitted (see §§725.405-725.408 of 
this subchapter); or (2) request such 
additional documents or information 
as may be necessary to establish the 
amount of benefits which may be pay¬ 
able, or to establish a more detailed 
and complete history of the nature 
and duration of the miner’s employ¬ 
ment. Based upon evidence developed 
under this paragraph, if any, and the 
information contained in the claim¬ 
ant’s original file, the deputy commis¬ 
sioner may make an initial finding 
with respect to the eligibility of the 
claimant and shall proceed to adjudi¬ 
cate the claim under §§725.409-725.421 
of this subchapter. 

§727.108 Action by the Office, Department 
of Labor pending or denied claim. 

(a) In the case of a claim filed with 
the Office under Section 415 or Part C 
of Title IV of the Act which is pending 
or has been denied as of March 1, 
1978, the Office shall follow the proce¬ 
dures set forth in this section. 

(b) In the case of a claim reviewed 
under this section the deputy commis¬ 
sioner shall examine the evidence con¬ 
tained in the file to determine wheth¬ 
er the claim may be approved in light 
of the amendments made by the Black 
Lung Benefits Reform Act of 1977. 

(c) If it is determined by the deputy 
commissioner that the evidence in the 
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file supports a finding of entitlement 
to benefits the deputy commissioner 
may (1) request up to date informa¬ 
tion from the claimant pertaining to 
any matter affecting the amount of 
benefits payable (see subpart G of 
Part 725 of this subchapter), and (2) 
request any additional information or 
verification which may be necessary to 
establish a more detailed and complete 
history of the miner’s employment, 
for the purpose of determining the 
identity of any coal mine employer 
which may be liable for the payment 
of the claim and for such other pur¬ 
poses as may be appropriate. Upon re¬ 
ceipt of any additional information re¬ 
quested under this paragraph the 
deputy commissioner shall make an 
initial finding with respect to the eligi¬ 
bility of the claimant, notify a coal 
mine employer, if any. of its possible 
liability for the claim, and proceed to 
adjudicate the claim under §§725.409- 
725.421 of this subchapter. 

(d) If it is determined by the deputy 
commissioner that the evidence on file 
is insufficient to support a finding of 
entitlement with respect to a claim re¬ 
viewed under this section the deputy 
commissioner may (1) assist the claim¬ 
ant in obtaining additional medical 
evidence or require that such evidence 
be submitted (see §§725.405-725.408 of 
this subchapter); or (2) request such 
additional documents or information 
as may be necessary to establish the 
amount of benefits which may be pay¬ 
able, or to establish a more detailed 
and complete history of the nature 
and duration of the miner’s employ¬ 
ment. Based upon the evidence devel¬ 
oped under this paragraph, if any, and 
the information contained in the 
claimant’s original file, the deputy 
commissioner may make an initial 
finding with respect to the eligibility 
of the claimant and shall proceed to 
adjudicate the claim under §§725.409- 
725.421 of this subchapter. 

§727.109 Hearings and appeals, parties. 

(a) If a hearing before an adminis¬ 
trative law Judge is necessary in con¬ 
nection with a claim reviewed under 
this part, the hearing shall be con¬ 
ducted in accordance with the proce¬ 
dures set forth in subpart E of Part 
725 of this subchapter. An appeal from 
a decision of an administrative law 
judge shall be considered by the Bene¬ 
fits Review Board in accordance with 
the procedures set forth in Parts 801 
and 802 of this title. 

(b) Parties to proceedings conducted 
in connection with a claim reviewed 
under this section, matters relating to 
the representation of parties and the 
right of such representative to obtain 
a fee for services rendered, the powers 
of adjudication officers and the service 
of papers or documents shall be gov¬ 
erned by the appropriate provisions 
contained in subparts C, D. and E of 
Part 725 of this subchapter. 


Subpart C—Criteria for Determining Eligibility 
for Bonofitt 

§ 727.200 Basis for criteria. 

In enacting the Black Lung Benefits 
Reform Act of 1977, the Congress has 
provided that the criteria for deter¬ 
mining whether a miner is or was to¬ 
tally disabled or died due to pneumo¬ 
coniosis, which are to be applied to 
claims reviewed under Section 435 of 
the Act, to all claims filed under Sec¬ 
tion 11 of the Black Lung Benefits 
Reform Act of 1977 and to new claims 
filed prior to the effective date of reg¬ 
ulations to be promulgated in Part 718 
of this subchapter which will establish 
permanent criteria, shall be no more 
restrictive than the criteria applicable 
to a claim filed with the Social Securi¬ 
ty Administration on or before June 
30, 1973, under Part B of Title IV of 
the Act (the interim adjudicatory 
rules), regardless of the date on which 
the claim is finally adjudicated. The 
rules promulgated in this section take 
into account the amendments made by 
the Black Lung Benefits Reform Act 
of 1977 and the expectations of the 
Congress. Accordingly, these rules pro¬ 
vide additional standards, not avail¬ 
able in the interim adjudicatory rules, 
.by which a claimant can take advan¬ 
tage of a presumption of total disabil¬ 
ity or death due to pneumoconiosis 
arising out of coal mine employment. 

§727.201 Persons entitled to benefits, de¬ 
pendents. 

Benefits are provided under the Act 
to a miner who is totally disabled due 
to pneumoconiosis, and to certain sur¬ 
vivors of a miner who died due to or 
while totally (or in certain cases, par¬ 
tially) disabled by pneumoconiosis. 
The amount of benefits payable to a 
miner or survivor may be increased on 
account of certain dependents. For the 
purpose of determining whether a 
claimant is a miner or qualified survi¬ 
vor of a miner or a qualified depen¬ 
dent of a miner or survivor under this 
part, the provisions of Part 725 of this 
subchapter shall be applicable as ap¬ 
propriate. 

§ 727.202 Definition of pneumoconiosis. 

For the purposes of the Act “pneu¬ 
moconiosis” means a chronic dust dis¬ 
ease of the lung and its sequelae, in¬ 
cluding respiratory and pulmonary im¬ 
pairments, arising out of coal mine 
employment. This definition includes, 
but is not limited to, coal workers* 
pneumoconiosis, anthracosilicosis, 
anthrosilicosis, massive pulmonary fi¬ 
brosis, progressive massive fibrosis or 
silicosis, arising out of coal mine em¬ 
ployment. For purposes of this defini¬ 
tion, a disease “arising out of coal 
mine employment” includes any 
chronic pulmonary disease resulting in 
respiratory or pulmonary impairment 
significantly related to or aggravated 


by dust exposure in coal mine employ¬ 
ment. Pneumoconiosis does not in¬ 
clude cancer or any disease of bacteri¬ 
ological or viral origin. 

§ 727.203 Interim presumption. 

(a) Establishing interim presump¬ 
tion. A miner who engaged in coal 
mine employment for at least 10 years 
will be presumed to be totally disabled 
due to pneumoconiosis, or to have 
been totally disabled due to pneumo¬ 
coniosis at the time of death, or death 
will be presumed to be due to pneumo¬ 
coniosis, arising out of that employ¬ 
ment, if one of the following medical 
requirements is met: 

(1) A chest roentgenogram (X-ray), 
biopsy or autopsy establishes the exis¬ 
tence of pneumoconiosis (see §410.428 
of this title); 

(2) Ventilatory studies establish the 
presence of a chronic respiratory or 
pulmonary disease (which meets the 
requirements for duration in 
§ 410.412(a)(2) of this title) as demon¬ 
strated by values which are equal to or 
less than the values specified in the 
following table: 


Equal to or less 
than—FEV. and 

MW 


67" or less..... 


23 

92 

68"____ 


2.4 

98 



2.4 

94 

7 or . 

iVitrttf* 

2.3 

100 

71".. 


2.6 

104 

72"_...___ 


2.6 

104 

73" or more;. 


2.7 

108; 


(3) Blood gas studies which demon¬ 
strate the presence of an impairment 
In the transfer of oxygen from the 
lung alveoli to the blood as indicated 
by values which are equal to or less 
than the values specified in the follow¬ 
ing table: 


Arterial P«2 

Arterial P°2 equal U) 


or less than <rom. 


Hf.) 


30 or below_.._....__ 70 


32 

68 

33 

67 

$4 . 

66 

3!> 

65 * 

38. * * *~* * ~ 

64 


63 


62 

39.. 

61 

40 to 45... 

60 

Abo VC 45 . -i.rirrni-riTT---,r-n-TTTT,„ 

(*) 


'Any value. 

(4) Other medical evidence, includ¬ 
ing the documented opinion of a phy¬ 
sician exercising reasoned medical 
judgment, establishes the presence of 
a totally disabling respiratory or pul¬ 
monary impairment; 

(5) In the case of a deceased miner 
where no medical evidence is available, 
the affidavit of the survivor of such 
miner or other persons with knowl- 


FEDERAL REGISTER, VOL 43, NO. 80—TUESDAY, APRIL 25, 1976 


























PROPOSED RULES 


17771 


edge of the miner’s physical condition, 
demonstrates the presence of a totally 
disabling respiratory or pulmonary im¬ 
pairment. 

(b) Rebuttal of interim presumption. 
In adjudicating a claim under this sub¬ 
part, all relevant medical evidence 
shall be considered. The presumption 
in paragraph (a) of this section shall 
be rebutted if: 

(1) The evidence establishes that the 
individual is, in fact, doing his usual 
coal mine work or comparable and 
gainful work (see §410.412(a)(l) of this 

title); or 

(2) In light of all relevant evidence it 
is established that the individual is 
able to do his usual coal mine work or 
comparable and gainful work (see 
§410.412(a)(l) of this title); or 

(3) The evidence establishes that the 
total disability or death of the miner 
did not arise in whole or in part out of 
coal mine employment; or 

(4) The evidence establishes that the 
miner does not, or did not, have pneu¬ 
moconiosis. 

(c) Applicability of Part 718. Except 
as is otherwise provided in this sec¬ 
tion, the provisions of Part 718 of this 
subchapter shall also be applicable to 
the adjudication of claims under this 
section. 

(d) Failure of miner to qualify under 
the presumption in paragraph (a) of 
this section. Where eligibility is not es¬ 
tablished under this section, such eli¬ 
gibility may be established under Part 
718 of this subchapter. 

§727.204 Presumption of entitlement ap¬ 
plicable to certain death claims. 

(a) In the case of a miner who died 
on or before March 1, 1978. who was 
employed for 25 or more years in one 
or more coal mines prior to June 30, 
1971, the eligible survivors of such 
miner shall be entitled to the payment 
of benefits, unless it is established 
that at the time of death such miner 
was not partially or totally disabled 
due to pneumoconiosis. Eligible survi¬ 
vors shall, upon request by the Office, 
furnish such evidence as is available 
with respect to the health of the 
miner at the time of death, and the 
length of the miner’s coal mine em¬ 
ployment. 

(b) For the purpose of this section a 
miner will be considered to have been 

partially disabled” if he or she had 
reduced ability to engage in “compara¬ 
ble and gainful work” (see 
§410.412(a)(1) of this title). 

(c) In order to rebut this presump¬ 
tion the evidence must demonstrate 
that the miner’s ability to perform his 
or her usual and customary work or 

comparable and gainful work” was 
not reduced at the time of his or her 
death or that the miner did not have 
pneumoconiosis. 

id) The following evidence alone 
snail not be sufficient to rebut the 
presumption: 


(1) Evidence that a deceased miner 
was employed in a coal mine at the 
time of death; 

(2) Evidence pertaining to a deceased 
miner’s level of earnings prior to 
death; 

(3) A chest X-ray interpreted as neg¬ 
ative for the existence of pneumocon¬ 
iosis; 

(4) A death certificate which makes 
no mention of pneumoconiosis. 

§727.205 Effect of current coal mine em¬ 
ployment or coal mine employment at 
the time of death. 

In the case of a miner who is work¬ 
ing in coal mine employment or was 
employed in coal mine employment at 
the time of death, the following shall 
apply; 

(a) A deceased miner’s employment 
in a mine at the time of death shall 
not be used as conclusive evidence that 
the miner was not totally disabled. In 
the case of a deceased miner who was 
employed in a coal mine at the time of 
death, all relevant evidence, including 
the circumstances of such employment 
and the statements of the miner’s 
spouse shall be considered in deter¬ 
mining whether the miner was totally 
disabled due to pneumoconiosis at the 
time of death. In the case of a living 
miner, if there are changed circum¬ 
stances of employment indicative of 
reduced ability to perform his or her 
coal mine work, the miner’s employ¬ 
ment in a mine shall not be used as 
conclusive evidence that the miner is 
not totally disabled. 

(b) Notwithstanding any other provi¬ 
sion of this section, and except as pro¬ 
vided in Section 411(c)(3) of the Act, 
no miner shall be found to be totally 
disabled if the miner is found to be 
doing his or her customary coal mine 
work or “comparable and gainful 
work” (see § 410.412(a)(1) of this title) 
and there are no changed circum¬ 
stances of employment indicative of 
reduced ability to perform coal mine 
work. 

(c) No miner who is engaged in coal 
mine employment shall (except as pro¬ 
vided in Section 411(cX3) of the Act be 
entitled to any benefits under this 
part while so employed. Any miner 
who has been determined to be eligible 
for benefits for any period during 
which such miner is engaged in coal 
mine employment shall be entitled to 
benefits if the miner’s employment 
terminates within one year after the 
date such determination becomes 
final. 

§ 727.208 Quality standards applicable to 
evidence. 

(a) No chest X-ray or X-ray report, 
ventilatory study or blood-gas study 
which does not or did not meet the 
quality standards applicable at the 
time the evidence was submitted shall 
be considered sufficient evidence to 


invoke the interim presumption pro¬ 
vided in § 727.203(a) of this part. With 
respect to evidence submitted prior to 
the effective date of Part 718 of this 
title, the standards to be applied in 
the evaluation of evidence are con¬ 
tained in subpart D of Part 410 of this 
title. Evidence submitted after the ef¬ 
fective date of Part 718 shall be evalu¬ 
ated as provided in that part. 

(b) In all claims where there is other 
evidence of a pulmonary or respira¬ 
tory impairment, a board-certified or 
board-eligible radiologist’s interpreta¬ 
tion of a chest X-ray shall be accepted 
by the Office if the X-ray is in compli¬ 
ance with the requirements of 
§ 410.428(b) of this title and if such X- 
ray has been taken by a radiologist or 
qualified radiologic technologist or 
technician and there is no evidence 
that the claim has been fraudulently 
represented. 

(1) Nothing in this section shall pre¬ 
clude the consideration of any other 
relevant evidence including other X- 
rays and X-ray interpretations in de¬ 
termining the presence or absence of 
pneumoconiosis. 

(2) The following definitions shall 
apply when making a finding in accor¬ 
dance with this paragraph; 

(i) The term “other evidence” means 
medical tests such as blood-gas studies, 
pulmonary function studies or phys¬ 
ical performance tests, and physical 
examinations or medical histories 
which establish the presence of a 
chronic respiratory or cardio-pulmon- 
ary condition, and in the case of a de¬ 
ceased miner, in the absence of medi¬ 
cal evidence to the contrary, affidavits 
of persons with knowledge of the 
miner's physical condition. 

(ii) Pulmonary or respiratory impair¬ 
ment means an inability of the human 
respiratory apparatus to perform satis¬ 
factorily one or more or the three 
components of respiration, viz., venti¬ 
lation, perfusion and diffusion. 

(iii) “Board-certified” means certifi¬ 
cation in radiology or diagnostic roent¬ 
genology by the American Board of 
Radiology, Inc. 

(iv) “Board-eligible” means that the 
necessary requirements for admission 
to the certification examination con¬ 
ducted by the American Board of Ra¬ 
diology, Inc., have been met. 

(v) “Qualified radiologic technolo¬ 
gist or technician” means an individ¬ 
ual who is either certified as a regis¬ 
tered technologist by the American 
Registry of Radiologic Technologists 
or licensed as a radiologic technoligist 
by a state licensing board. 

SubpoH D—Payment of ftonofitft/Liability 

§ 727.300 Conditions and duration of eligi¬ 
bility. 

The provisions of subpart B of Part 
725 of this subchapter shall be appli¬ 
cable in determining the conditions 
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and duration of eligibility applicable 
with respect to a claim approved under 
this part. 

§ 727.301 Amounts payable, other payment 
provisions. 

Except as is otherwise provided in 
this part (see §727.302, provisions re¬ 
lating to the amount of benefits pay¬ 
able. the manner of payment and all 
other provisions contained in subpart 
G of Part 725 and § 725.309 of this sub- 
chapter shall be applicable to a claim 
approved under this part. A miner 
whose claim is approved under this 
part shall be entitled to medical bene¬ 
fits to be determined and administered 
in accordance with the provisions of 
subpart I of Part 725 of this sub¬ 
chapter. 

§727.302 Date from which benefit* are 
payable after review and approval. 

(a) Section 435(c) of the Act provides 
that any individual whose claim is ap¬ 
proved after review shall be awarded 
benefits on a retroactive basis for a 
period which begins no earlier than 
Jaunuary 1. 1974. This section imple¬ 
ments Section 435(c) of the Act and 
sets forth provisions governing the 
date from which benefits shall be pay¬ 
able with respect to a claim reviewed 
under this part. (See also § 6(a) of the 
Longshoremen's Act as incorporated 
by Section 422(a) of the Act.) 

(b) In the case of a claim reviewed 
and finally approved under §727.105, 
benefits shall be payable for all peri¬ 
ods of eligibility occuring on or after 
January 1, 1974. 

(c) (1) In the case of a miner whose 
claim is reviewed and finally approved 
under §727.106 benefits shall be pay¬ 
able for all periods of eligibility begin¬ 
ning with the month of onset of total 
disability due to pneumoconiosis or 
January 1, 1974. whichever is later. 
Where the evidence does not establish 
the month of onset, benefits shall be 
payable from the month during which 
the miner elected review under 
§ 727.104. 

(2) In the case of a survivor whose 
claim is reviewed and finally approved 
under §727.106 benefits shall be pay¬ 
able for all periods of eligibility occur¬ 
ring on or after the month of the 
miner's death or January 1, 1974, 
whichever is later. 

(d) (1) In the case of a miner’s claim 
which is reviewed and finally approved 
under §727.107 benefits shall be pay¬ 
able for all periods of eligibility begin¬ 
ning with the month of onset of total 
disability due to poneumoconiosis or 
January 1, 1974, whichever is later. 
Where the evidence does not establish 
the month of onset benefits shall be 
payable from the month during which 
the miner elected review under 
§727.104. 

(2) In the case of a survivor whose 
claim is reviewed and finally approved 


under §727.107 benefits shall be pay¬ 
able for all periods of eligibility occur¬ 
ring on or after the month of the 
miner’s death or January 1, 1974. 
whichever is later. 

(e) In the case of a claim reviewed 
and finally approved under §727.108 
benefits shall be payable as provided 
in § 725.503 of this subchapter. 

(f) For the purposes of this section 
the term “finally approved" means 
that an award of benefits has been 
made or affirmed by a deputy commis¬ 
sioner, administrative law judge, the 
Benefits Review Board, or a United 
States court of appeals, that no fur¬ 
ther hearing, appeal, or reconsider¬ 
ation is pending, and the time to re¬ 
quest such hearing, appeal, or recon¬ 
sideration has expired. (See Part 725 
of this subchapter generally.) Benefit 
payments shall be initiated prior to 
final approval in accordance with the 
provisions of § 725.522 of this sub- 
chapter. 

§727.303 Claims filed under section 415 of 
the Act. 

(a) A claim filed by a miner between 
July 1 and December 31, 1973, with 
the Secretary of Labor under section 
415 of the Act is subject to review 
under this section if it is pending or 
has been denied on or before March 1, 
1978. Prior to the enactment of the 
Black Lung Benefits Reform Act of 
1977 benefits with respect to a section 
415 claim may have been payable by 
the Secretary of Labor from Federal 
funds for periods of eligibility occur¬ 
ring between July 1 and December 31. 

1973. However, under section 435 of 
the Act as amended by the Black Lung 
Benefits Reform Act of 1977 no bene¬ 
fits may be paid with respect to a 
claim reviewed under that section in¬ 
cluding a section 415 claim for any 
period of eligibility prior to January 1. 

1974. Accordingly, in the case of any 
claim filed under section 415 of the 
Act with respect to which no benefits 
have been awarded prior to March 1. 
1978, for any period of eligibility be¬ 
tween July 1 and December 31, 1973, 
no benefits which might have been 
awarded for this period shall be 
awarded in any adjudication of the 
claim taking place after the effective 
date of this part. 

(b) A claim filed under section 415 of 
the Act which is reviewed under this 
part shall for all purposes be consid¬ 
ered as if it was filed on January 1, 
1974, under Part C of Title IV of the 
Act. 

§ 727.304 Liability for benefit payments. 

A claim approved under this part 
shall be payable either by a coal mine 
employer, (see subpart F of Part 725 
of this subchapter) or the black lung 
disability trust fund. Benefits shall be 
payable by a responsible coal mine em¬ 
ployer if the miner's last date of coal 


mine employment occurred on or after 
January 1, 1970, and if the miner's last 
coal mine employer or a successor to 
such employer is found liable under 
the provisions of subpart F of Part 725 
of this subchapter. In all other cases 
benefits shall be payable by the fund. 
For the purposes of determining the 
liability of a coal mine employer or 
the fund for the payment of an ap¬ 
proved claim, the provisions of sub- 
parts F and H of Part 725 of this sub¬ 
chapter shall be applicable to a claim 
considered under this part, including 
any claim originally filed under Part B 
of Title IV of the Act with the Social 
Security Administration. Nothing in 
this part shall be construed in deroga¬ 
tion of the terms of Part 725 of this 
subchapter insofar as Part 725 affects 
the liability of a coal mine employer. 

Subport E—Special Review Provisiont Relating 

to Claims Pending Before an Administrative 

Law Judge or the Benefits Review Board 

§ 727.401 General. 

Section 435 of the Act requires the 
Secretary of Labor to establish a con¬ 
sistent and effective procedure for the 
review of pending and denied claims in 
light of the amendments made by the 
Black Lung Benefits Reform Act of 
1977. A number of the claims encom¬ 
passed by section 435 are pending in 
the Office of Administrative Law 
Judges or before the Benefits Review 
Board. In order to ensure a fair, order¬ 
ly, and uniform disposition of claims 
pending before an Administrative Law 
Judge or the Board which are subject 
to review under section 435 of the Act 
it has been determined that a return 
of many of these claims to the Office 
for expedited review is essential. In 
order to accomplish this goal it is nec¬ 
essary. in accordance with the provi¬ 
sions of section 422(a) of the Act. to 
temporarily suspend the hearing and 
appeals procedures incorporated from 
the Longshoremen’s Act normally fol¬ 
lowed with respect to a claim. This 
suspension is authorized by the terms 
contained within section 422(a) of the 
Act which provide that the Longshore¬ 
men's Act procedures are applicable 
except as is otherwise provided by the 
Act “or by regulations of the Secre¬ 
tary" of Labor. This subpart sets forth 
the procedures to be followed with re¬ 
spect to claims which are within the 
jurisdiction of the Office of Adminis¬ 
trative Law Judges or the Benefits 
Review Board for which review under 
section 435 of the Act is required. In 
order to carry out the purposes of sec¬ 
tion 435 certain of the procedures or¬ 
dinarily applicable in the adjudication 
of a claim are changed in certain speci¬ 
fied instances. These changes are in¬ 
tended exclusively to facilitate a uni¬ 
form administrative review of all pend¬ 
ing and denied claims where such 
review is appropriate. Once the admin* 
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Lstrative review of these claims has 
been completed, the hearing and 
appeal procedures set forth in subpart 
D of Part 725 of this subchapter shall 
be available to all parties to a claim. 

§727.402 Claims pending In the Office of 
Administrative Law Judges. 

(a) A claim which is pending in the 
Office of Administrative Law Judges 
may be subject to review by a deputy 
commissioner under this part. This 
section sets forth criteria to be applied 
by the Chief Administrative Law 
Judge or and Administrative Law 
Judge for determining whether a 
claim should be remanded to the 
deputy commissioner for review under 
§727.108 or whether jurisdiction over 
the claim should be retained and set 
forth a procedure to be followed if 
remand is required. 

(b) A claim pending in the Office of 
Administrative Law Judges which has 
been administratively denied by the 
deputy commissioner and with respect 
to which no decision has been issued 
shall be remanded to the deputy com¬ 
missioner for consideration under 
§727.108, upon the request of the Di¬ 
rector or the claimant. 

(c) A claim pending in the Office of 
Administrative Law Judges which has 
been administratively approved by the 
deputy commissioner and was forward¬ 
ed for hearing at the request of a coal 
mine operator shall be remanded to 
the deputy commissioner for payment 
if the miner on whose total disability 
or death the claim is predicated was 
last engaged in coal mine employment 
before January 1, 1970. If the miner’s 
last coal mine employment occurred 
on or after January 1, 1970, the Office 
of Administrative Law Judges shall 
retain jurisdiction over the claim and 
proceed to adjudicate the claimant’s 
eligibility and the liability of the 
named coal mine employer in accor¬ 
dance with the provisions of this part. 
If jurisdiction over a claim is retained 
under this paragraph the Administra¬ 
tive Law Judge may on his or her own 
motion or at the request of the claim¬ 
ant remand the claim to the deputy 
commissioner for consideration under 


§727.108 if further evidentiary devel¬ 
opment of the claim is necessary. The 
right to review provided by §727.108 
shall not be exercised by and is not 
available to a coal mine employer. 

(d) A claim which has been denied 
by an Administrative Law Judge and 
with respect to which no reconsider¬ 
ation or appeal is pending shall be 
automatically reviewed under 
§727.108. 

(e) In the case of a claim with re¬ 
spect to which a decision has been 
issued by an Administrative Law 
Judge but not filed with the Deputy 
Commissioner or if the decision has 
been filed and the time for appeal to 
the Benefits Review Board has not ex¬ 
pired, the provisions of this paragraph 
shall apply. If appropriate, such deci¬ 
sion shall be immediately filed with 
the'Deputy Commissioner. If the deci¬ 
sion denies the claimant's entitlement 
to benefits, the claim shall be consid¬ 
ered a pending claim subject to review 
by the Deputy Commissioner under 
§727.108, and there shall be no right 
of appeal to the Benefits Review 
Board prior to such review. If the deci¬ 
sion awards benefits to the claimant, 
the claim shall be paid as provided in 
Part 725 of this subchapter and an 
appeal to the Benefits Review Board 
may be taken. If such an appeal is 
taken the Board shall consider the 
appeal under the applicable provisions 
of this part, and may take such other 
action as is appropriate. 

(f) A remand of a claim authorized 
by this section shall be made by Order 
of the Chief Administration Law 
Judge or an Administrative Law Judge 
on his or her own motion, or on the 
motion of any party to the claim as is 
appropriate. 


§727.403 Claims pending before the Bene¬ 
fits Review Board. 

(a) A claim pending before the Bene¬ 
fits Review Board which may be sub¬ 
ject to review under this part shall be 
considered by the Board as the Board 
deems appropriate, in accordance with 
the authority given the Board by the 
Act. 


(b) If a case subject to review under 
this part is pending before the Board, 
the Board may. on its own motion or 
at the request of the Director, remand 
such case to the Deputy Commissioner 
for review under §727.108. The con¬ 
sent of the parties shall not be a pre¬ 
requisite to a remand by the Board 
under this paragraph. 

(c) A claimant whose claim is pend¬ 
ing before the Board may request that 
his or her claim be remanded to 
Deputy Commissioner for consider¬ 
ation under §727.108. 

§727.404 Claims pending in a U.S. Court 
of Appeals. 

A claim pending in a U.S. court of 
appeals which may be subject to 
review under this part shall be consid¬ 
ered by the court as the court deems 
appropriate. 

§727.405 Expedited review of Claims. 

(a) A claim which is remanded to the 
Deputy Commissioner by an Adminis¬ 
trative Law Judge, the Benefits 
Review Board, or a court, under this 
subpart shall be reviewed under 
§727.108 and in accordance with the 
provisions of this part on a priority 
basis. Such claim shall be reviewed by 
the Deputy Commissioner before any 
other claim except for a claim remand¬ 
ed at an earlier date under this sub- 
part. If no additional evidence is sub¬ 
mitted or required with respect to a 
claim remanded under this subpart, 
the Deputy Commissioner shall make 
initial findings (see §725.410 of this 
subchapter) on the claim within no 
more than 60 days from the date on 
which the claim was remanded. 

(b) If a claim is not required to be re¬ 
turned to the Deputy Commissioner 
for review in accordance with this sub- 
part, and no such review is ordered, or 
requested by the claimant, such claim¬ 
ant shall be ocnsidered to have waived 
his or her right to review under this 
part. 

Signed this 18th day of April 1978 at 
Washington, D.C. 

Ray Marshall, 
Secretary of Labor. 

[FR Doc. 78-11088 Filed 4-24-78; 8:45 ami 
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[6560-01] 

Title 40—Protection of Environment 

CHAPTER I—ENVIRONMENTAL 
PROTECTION AGENCY 

SUBCHAPTER N—EFFLUENT GUIDELINES AND 
STANDARDS 

[FRL 887-6] 

PART 455—PESTICIDE CHEMICALS 

Manufacturing Point Source Category 

AGENCY: Environmental Protection 
Agency. 

ACTION: Pinal rule. 

SUMMARY: These regulations limit 
the discharge of pollutants into navi¬ 
gable waters from existing manufac¬ 
turers of organic pesticide chemicals, 
manufacturers of met&llo-organic pes¬ 
ticide chemicals and fonnulators and 
packagers of all pesticide chemicals. 
These regulations are issued under the 
Federal Water Pollution Control Act 
as amended. The effluent limitations 
set forth herein will be incorporated in 
National Pollutant Discharge Elimina¬ 
tion System (NPDES) permits issued 
by the Federal EPA or by States with 
approved programs. The effect of 
these regulations will be to require 
treatment of waste waters discharged 
from the above types of operations in 
the Pesticide Chemicals Manufactur¬ 
ing Point Source Category. 

EFFECTIVE DATE: Immediately. 

FOR FURTHER INFORMATION 
CONTACT: 

George M. Jett, Effluent Guidelines 
Division (WH-552), Environmental 
Protection Agency, 401 M Street 
SW., Washington, D.C. 20460, 202- 
426-2497. 

SUPPLEMENTARY INFORMATION: 
Background 

On November 1, 1976 (41 FR 48088), 
the EPA promulgated interim final ef¬ 
fluent limitations guidelines based on 
the application of the best practicable 
control technology currently available 
(BPT) for the Pesticide Chemicals 
Ma nufac turing Point Source Category 
(40 CFR 455). The final regulations set 
forth below amend the November 1, 
1976, interim final regulations, and 
will be applicable to existing point 
sources in the organic pesticide chemi¬ 
cals manufacturing subcategory (Sub¬ 
part A), the metallo-organic pesticide 
chemicals manufacturing subcategory 
(Subpart B), and the pesticide chemi¬ 
cals formulating and packaging subca¬ 
tegory (Subpart C). These regulations 
include changes and clarifications 
which reflect comments received on 
the earlier rulemaking as well as the 
gathering and evaluation of additional 
data by the Agency. 


RULES AND REGULATIONS 

The Agency is not now promulgating 
effluent limitations based on the ap¬ 
plication of the best available technol¬ 
ogy economically achievable (BAT) or 
new source performance standards 
(NSPS) or pretreatment standards for 
new or existing sources. The Agency is 
under, court order (Natural Resources 
Defenses Council, Inc. et. al. v. Train, 
8 ERC 2120, D.D.C. 1976) to propose 
those regulations by June 30. 1979 and 
to promulgate those regulations by 
December 31, 1979. 

Legal Authority 

These regulations are promulgated 
pursuant to sections 301(b)(1)(A) and 
304(b) of the Federal Water Pollution 
Control Act as amended (33 U.S.C. 
1311(b)(1)(A), 1314(b); 86 Stat. 816 et 
seq.) (the Act). Section 301(b)(1)(A) re¬ 
quires the attainment by industrial 
point sources of effluent limitations 
based on the application of the best 
practicable control technology cur¬ 
rently available (BPT) by July 1, 1977. 
Section 304(bXl) provides for the pro¬ 
mulgation of guidelines for such efflu¬ 
ent limitations and specifies the fac¬ 
tors to be taken into account in assess¬ 
ing BPT in compliance with section 
301(b)(1)(A). 

Summary and Basis or Regulations 

Effluent limitations are established 
in these regulations for biochemical 
oxygen demand (BOD5 “day”), chemi¬ 
cal oxygen demand (COD), total sus¬ 
pended solids (TSS), pesticide chemi¬ 
cals and pH. The regulations govern 
discharges of process waste water pol¬ 
lutants by existing sources in all sub¬ 
categories of the pesticide chemicals 
manufacturing point source category 
as identified in the applicability por¬ 
tion of the regulations. Stormwater 
which is segregated from process 
waste water is not covered by these 
regulations. 

The best practicable control technol¬ 
ogy currently available for controlling 
the discharge of process waste water 
pollutants includes the prevention of 
the pesticide introduction into waste 
waters, removal of the pesticides 
chemicals in waste waters by hydroly¬ 
sis systems or sorption onto materials 
such as activated carbon, flow equal¬ 
ization and biological treatment for 
the organic pesticide chemicals manu¬ 
facturing subcategory (Subpart A); re¬ 
covery and recycle and conversion to 
insoluble materials with approved land 
disposal for the metallo-organic pesti¬ 
cide chemicals manufacturing subcate¬ 
gory (Subpart B); evaporation and/or 
approved land disposal for the pesti¬ 
cide chemicals formulating and pack¬ 
aging subcategory (Subpart C). In 
nearly all cases recovery and recycle 
will be applicable for Subpart C. Many 
formulating and packaging operations 
are dry processes or non-aqueous sol¬ 
vent processes and generate no process 
waste water. 


The methods and analysis for BOD5, 
COD, TSS. and pH shall conform to 
the methods specified in "Guidelines 
Establishing Test Procedur es fo r the 
Analysis of Pollutants”, 40 CFR Part 
136 (41 FR 52780, December 1, 1976). 
Analytical methods for pesticide 
chemicals covered by these regulations 
can be obtained from Dr. James Lich- 
tenburg. Chief. Organic Analysis 
Group, U.S. EPA. Environmental Mon¬ 
itoring and Support Laboratory, 26 St. 
Clair Street. Cincinnati, Ohio 45268. 

Additional waste water pollutants 
that may be present at significant 
levels are ammonia and phenol, which 
either originate in feed stocks or are 
generated in the synthesis of interme¬ 
diates which are not subject to these 
regulations. It is recommended that 
these pollutants be regulated on a 
case-by-case basis, since they do not 
appear in the waste streams of all 
manufacturers. Ammonia can be re¬ 
moved by a well-operated stripping 
unit to levels of less than 50 mg/1. 
Phenol can be removed to 1 mg/1 by 
carbon sorption or biological treat¬ 
ment that has been adequately accli¬ 
mated to the specific wastes. The eco¬ 
nomic effects of installing these tech¬ 
nologies. however, has not been ana¬ 
lyzed by the Agency. 

A report entitled “Development Doc¬ 
ument for Interim Final Effluent 
Limitations Guidelines for the Pesti¬ 
cide Chemicals Manufacturing Point 
Source Category” was issued shortly 
after the interim final BPT regula¬ 
tions were published on November 1, 
1976. A supplementary report on the 
possible economic effects of the regu¬ 
lations was also issued. Comments on 
both reports were solicited by the 
Agency. 

The Agency evaluated the public 
comments and collected and analyzed 
additional data. A report entitled “De¬ 
velopment Document for Final Efflu¬ 
ent Limitations Guidelines for the 
Pesticide Chemicals Manufacturing 
Point Source Category” details the 
analyses undertaken in support of the 
final regulations. Another report enti¬ 
tled “Economic Analysis of Effluent 
Limitations Guidelines for the Pesti¬ 
cide Chemicals Manufacturing Point 
Source Category** details the economic 
analysis undertaken in support of 
these final regulations. Copies of both 
reports are available for inspection at 
the EPA Public Information Refer¬ 
ence Unit, Room 2922 (EPA Library), 
Waterside Mall, 401 M Street SW., 
Washington, D.C. 20460, at all EPA re¬ 
gional offices, and at State water pol¬ 
lution control offices. Additional 
copies of both the economic and tech¬ 
nical documents will be available 
through the National Technical Infor¬ 
mation Service, Springfield, Va. 22151. 

The technical and economic analyses 
undertaken in support of these regula¬ 
tions are discussed further in Appen- 
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dix A to this preamble. Significant 
changes from the interim final regula¬ 
tions are discussed below under the 
heading: “Summary of Major 

Changes'*. 

Summary op Public Participation 

At the time that interim final regu¬ 
lations were issued, public comments 
on the regulations were solicited. A 
summary of public participation in 
this rulemaking, the public comments, 
and the Agency’s consideration and re¬ 
sponse to these comments are con¬ 
tained in Appendix B to this preamble. 

Summary of Major Changes 

As a result of the comments and 
evaluation from additional data, a 
number of changes have been made 
from the interim final regulations. 

One major change is the consolida¬ 
tion of the halogenated organic, 
organo-phosphorus, and organo-nitro- 
gen subcategories into a single subca¬ 
tegory. designated as the organic pesti¬ 
cide chemicals manufacturing subcate¬ 
gory (Subpart A). On promulgating 
the interim final regulations, the 
Agency recognized certain ambiguities 
were present in its subcategorization 
based on chemical structure. Many 
pesticides contain more than one func¬ 
tional group, such as halogens, phos¬ 
phorus, sulfur, nitrogen, etc., and do 
not fit the former subcategorization 
scheme. Such compounds could not be 
readily assigned to particular subcate¬ 
gories. 

In order to resolve these ambiguities 
and in response to industry comments, 
the Agency thoroughly reexamined 
the data to determine whether there 
were reasons to provide different ef¬ 
fluent limitations on the basis of 
chemical structure and other potential 
differences among plants. The Agency 
obtained additional raw waste load 
and treatability data, and additional 
pilot plant and laboratory data from 
both manufacturers and the research 
and development activities of the 
Agency. The Agency also visited and 
inspected all plants which installed 
carbon sorption treatment systems, 
studied hydrolysis reactions, and pre¬ 
pared an in depth literature review. 

Review of raw waste load character¬ 
istics in the expanded data base re¬ 
vealed no consistent pattern between 
or within family groupings that would 
provide a basis for subcategorization. 
Differences in raw waste load affected 
the cost and often the type of treat¬ 
ment system found to be most effec¬ 
tive for a specific plant. However, the 
Quantities of pollutants in the ef¬ 
fluents of those plants with the prop¬ 
erly operated model technologies in¬ 
stalled were similar regardless of the 
organic pesticide chemicals manufac- 
tured. The Agency has therefore con¬ 
cluded that the waste waters of all or¬ 
ganic pesticide chemicals can be treat¬ 
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ed or controlled to the levels docu¬ 
mented in the Agency’s data base. 
Thus, the final regulations do not dif¬ 
ferentiate among halogenated organic, 
organo-phosphorus, or organo-nitro- 
gen pesticide chemicals. Distinct sub¬ 
categories for the manufacture of me- 
tallo-organic pesticide chemicals and 
formulating and packaging of pesti¬ 
cide chemicals are retained. 

Major changes were also made in the 
statistical methods used to determine 
variability factors. Several corn- 
men ters suggested that nonparametric 
or distribution free methods be used 
to dervive these factors. The variabil¬ 
ity factors express the relationship be¬ 
tween the average discharge levels or 
performance of the treatment systems 
and the maximum allowable discharge 
levels. Goodness-of-fit tests failed to 
justify the universal use of the 
normal, two parameter lognormal, or 
three parameter lognormal distribu¬ 
tions. Therefore, nonparametric meth¬ 
ods were used. 

The Agency used a weighted averag¬ 
ing method to determine the overall 
long term averages and variability fac¬ 
tors. This insured that the contribu¬ 
tion of a particular plant to the overall 
average is in proportion to the number 
of observations available from that 
plant. Detailed discussions of this 
method can be found in the Develop¬ 
ment Document, 

Another major change relates to the 
design and costing of the pesticide 
treatment model (carbon sorption and 
hydrolysis). The interim final Devel¬ 
opment Document presented a single 
treatment model for both low and 
high flow ranges. In the final Develop¬ 
ment Document the Agency presents 
four treatment models, each appropri¬ 
ate for one of four flow ranges ob¬ 
served in the industrial survey. Con¬ 
struction and operating costs have in¬ 
creased because of recomputation on 
the basis of July 1977 dollars. The En¬ 
gineering News Record Index was used 
as the source of cost data. Since the 
actual treated flows determined in the 
industrial survey were lower than 
those utilized in the interim final reg¬ 
ulations, the overall treatment cost 
per plant has been reduced. 

In addition, the Agency presents 
three flow ranges for the biological 
treatment model Instead of the two 
presented in the interim final Devel¬ 
opment Document. These three sizes 
are representative of the ranges ob¬ 
served in the industrial survey. These 
costs have also been adjusted to July 
1977 dollars. 

These changes have been included to 
present more realistic models and 
costs depicting the actual flows experi¬ 
enced in the industry. It is expected 
that each plant will do a complete 
treatability study on its particular 
waste before installing any treatment 
system. 
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Another change from the interim 
final regulations is the deletion of the 
phenol and ammonia limitations. The 
Agency understands that these pollut¬ 
ants are usually generated from the 
manufacture of intermediates which 
are not covered by these regulations. 
Furthermore, these pollutants are not 
present in the effluent of all point 
source dischargers. It is recommended 
that these pollutants be controlled on 
a case-by-case basis when issuing 
NPDES (National Pollutant Discharge 
Elimination System) permits. Guid¬ 
ance for control of these pollutants is 
found in the “Summary and Basis of 
Regulations’*. 

Another change from the interim 
final regulations is the exclusion of 
asymmetrical triazines as well as sym¬ 
metrical triazines. The inclusion of 
asymmetrical triazines in the interim 
final regulations was an oversight on 
the part of the Agency. The Agency 
intends to publish triazine effluent 
limitations guidelines in the future. 

Another change from the November 
1, 1976, regulations is the elimination 
of the use of COD/BOD ratios to pre¬ 
dict effluent discharge levels. This 
technique was utilized, as pointed out 
in the interim final Development Doc¬ 
ument, because of the lack of data 
available from the industry. Since the 
publication of the interim final regula¬ 
tions, the Agency has collected addi¬ 
tional data and information. In some 
cases, as much as an additional year's 
data have been collected. Three plants 
have started up biological treatment 
systems and several other plants have 
supplied additional data from existing 
biological treatment systems. As a 
result, the final limitations for BOD5 
and COD are based on effluent levels 
of BOD5 and COD actually being 
achieved by operating pesticide plants. 

From an expanded data base the 
Agency has revised the effluent limita¬ 
tions guidelines for the organic pesti¬ 
cide chemicals manufacturing subcate¬ 
gory (Subpart A). The discharge levels 
for the metallo-organic pesticide 
chemicals manufacturing subcategory 
(Subpart B) and the formulating and 
packaging subcategory (Subpart C) 
are unchanged from the interim final 
regulations and remain promulgated 
as no discharge of process waste water 
pollutants. 

Economic Analysis 

Seven of the pesticide chemicals 
manufacturing plants that this regula¬ 
tion covers may need to install addi¬ 
tional treatment equipment to achieve 
the effluent limitations. The incre¬ 
mental annual cost of compliance as a 
percentage of revenues from pesticide 
chemicals range from 0.2 percent to 
2.0 percent for five plants. These costa 
will increase prices slightly and be 
partly absorbed by the companies. Em¬ 
ployment and production are not ex- 
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pected to change due to the relatively 
low level of the costs. 

One other plant is expected to have 
annual treatment costs of 3.6 percent 
of their annual pesticide chemicals 
revenues. An accurate estimate of 
sales revenues cannot be made for the 
seventh plant. This is a very small 
plant dedicated almost solely to the 
production of pesticide chemicals. 
This plant had temporarily ceased 
production of organic pesticides in 
May 1977, and started construction 
work to improve its treatment system. 
The additional treatment that is 
under construction along with the in¬ 
stallation of a carbon sorption unit is 
expected to achieve the BPT limita¬ 
tions. While profitability of the latter 
two plants could be noticeably re¬ 
duced, it is expected that they will 
continue pesticide chemicals produc¬ 
tion. The total capital expenditures 
for the seven manufacturers are esti¬ 
mated to be $9.9 million, with total 
annual costs of $5.1 million. 

Two additional plants may also re¬ 
quire the installation of additional 
treatment equipment, but the Agency 
has not been able to obtain adequate 
data from these plants to assess the 
economic impact of these regulations. 

Agency surveys of over 100 formula- 
tors and/or packagers did not find any 
formulators that discharge process 
waste water. Therefore the Agency ex¬ 
pects that the aggregate economic 
impact on this subcategory will be 
very small. 

The Environmental Protection 
Agency has determined that these reg¬ 
ulations are not a major proposal re¬ 
quiring preparation of an economic 
impact analysis as defined by Execu¬ 
tive Orders 11821 and 11949 and OMB 
Circular A-107. However, the study 
that has been performed meets all the 
requirements for economic impact 
analyses. 

Small Business Administration 
Loans 

Section 8 of the Act authorizes the 
Small Business Administration, 
through its economic disaster loan 
program, to make loans to assist any 
small business concerns in affecting 
additions to or alterations in their 
equipment, facilities, or methods of 
operation so as to meet water pollu¬ 
tion control requirements under the 
Act, if the plant is likely to suffer a 
substantial economic injury without 
such assistance. For further details on 
this Federal loan program write to 
EPA, Office of Analysis and Evalua¬ 
tion. WH-586, 401 M Street SW., 
Washington, D.C. 20460. 

In consideration of the foregoing, 40 
CFR Part 455 is hereby amended as 
set forth below. 
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Dated: April 7,1978. 

Douglas M. Costle, 
Administrator . 

Appendix A—Technical Summary and 
Basis for Regulations 

(1) General methodology. 

These regulations set forth the 
Agency’s final BPT effluent limita¬ 
tions guidelines for the Pesticide 
Chemicals Manufacturing Point 
Source Category. The methodology 
used to develop these regulations is 
similar to that used in the develop¬ 
ment of the interim final regulations 
published November 1, 1976. Since 
that time, the Agency has gathered 
additional data from EPA permit ap¬ 
plications, EPA sampling and inspec¬ 
tions, consultant reports, industry sub¬ 
missions and research and develop¬ 
ment activities of the Agency. These 
data were evaluated to develop these 
regulations. 

The industry was further studied to 
determine whether differences in raw 
material used, product produced, man¬ 
ufacturing process employed, age and 
size of plant, waste water constituents 
or other factors required development 
of separate limitations guidelines for 
different segments of the point source 
category. The raw waste characteris¬ 
tics were identified. This included an 
analysis of the source, flow and 
volume of water used in the process 
employed, the sources of waste and 
waste waters in the operation and the 
constituents of all waste waters. The 
constituents of the waste waters which 
should be subject to effluent limita¬ 
tions guidelines were identified. 

The existing control and treatment 
technologies currently used in this in¬ 
dustry were examined. This included 
an identification of each control and 
treatment technology, including both 
in-plant and end-of-process technol¬ 
ogies. The examination included an 
identification of chemical, physical, 
and biological characteristics of pollut¬ 
ants, and the effluent levels resulting 
from the application of each of the ex¬ 
amined technologies. A complete and 
thorough statistical analysis was per¬ 
formed on the treated waste data. The 
nonwater quality environmental im¬ 
pacts, as well as the environmental 
benefits which will accrue as a result 
of these regulations, were also consid¬ 
ered. 

The information outlined above was 
then evaluated in order to determine 
what levels of technology constitute 
the best practicable control technol¬ 
ogy currently available (BPT). In iden¬ 
tifying such technologies, various fac¬ 
tors were considered. These included 
the total cost of application of the 
technology in relation to the effluent 
reduction benefits to be achieved from 
such application, the age of equipment 
and facilities involved, the process em¬ 


ployed. the engineering aspects of the 
application of various types of control 
techniques, process changes, nonwater 
quality environmental impact (includ¬ 
ing energy requirements) and other 
factors. 

It should be emphasized that the 
Agency intends to issue additional reg¬ 
ulations for this industry. These addi¬ 
tional regulations may include ad¬ 
vanced technologies and in-process 
controls which would result in sub¬ 
stantial further reduction in pollut¬ 
ants discharged by plants within this 
industry. Additional compounds which 
may be subject to future regulations 
include triazines, glyphosate, and zinc, 
manganese, tin and iron metallo-or- 
ganic pesticide chemicals. 

(2) Summary of conclusions with re¬ 
spect to the Pesticides Chemicals Man¬ 
ufacturing Point Source Category. 

(i) Subcategorization. 

There are 29 known manufacturing 
point source dischargers, twenty-five 
of which are covered by these regula¬ 
tions. The remaining four do not make 
any pesticide chemicals that are cov¬ 
ered by these regulations. The indus¬ 
trial profile is presented in the Devel¬ 
opment Document. 

For the purpose of establishing ef¬ 
fluent limitations guidelines, the pesti¬ 
cide chemicals manufacturing point 
source category has been divided into 
three subcategories: the organic pesti¬ 
cide chemicals manufacturing subcate¬ 
gory (Subpart A), the metallo-organic 
pesticide chemicals manufacturing 
subcategory (Subpart B), and the pes¬ 
ticide chemicals formulating and pack¬ 
aging subcategory (Subpart C). Fac¬ 
tors such as type of product, raw waste 
loads, water requirements, type of 
manufacturing processing, and treata¬ 
bility of waste waters, were used to es¬ 
tablish effluent limitations guidelines 
for each of the specific subcategories. 
In general, the most significant con¬ 
tributing factors were manufacturing 
operations and treatability of waste 
water based on production volume and 
specific waste treatment requirements. 
These cubcategories reflect similarities 
and differences in the character, the 
volume, and the treatability of waste 
water streams due to manufacturing 
process variables. 

(ii) Waste characteristics. 

The significant waste water pollut¬ 
ants and pollutant properties resulting 
from pesticide chemicals manufactur¬ 
ing were found to be pH, total sus¬ 
pended solids, BOD5, COD, metals, 
and pesticide chemicals. Phenol and 
ammonia are sometimes present in sig¬ 
nificant quantities in the discharges 
from certain plants. 

(iii) Origin of waste water pollut¬ 
ants. 

Sources of waste water pollutants 
from pesticide chemicals manufactur¬ 
ing include aqueous wastes from reac¬ 
tors, filtration systems, decanting sys- 
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terns, distillation, vacuum exhaust 
scrubbers, stripping systems, caustic 
scrubbers, process equipment clean¬ 
outs, production area washdowns, re¬ 
fining area washdowns, formulation 
equipment cleanup, and spill wash¬ 
downs. 

Effluent limitations guidelines for 
the pesticide chemicals manufacturing 
category apply to waste waters from 
process operations. Process waste 
water pollutants generally were found 
to be proportional to the level of pro¬ 
duction. It was therefore possible to 
establish effluent limitations guide¬ 
lines on the basis of production. 

(iv) Treatment and control technol¬ 
ogy. 

Waste water treatment and control 
technologies have been studied for 
this industry to determine what is the 
best practicable control technology 
currently available. 

Treatment models are described 
below which will attain the required 
effluent levels. These models do not 
preclude the selection of other waste 
water treatment alternatives which 
provide equivalent or better levels of 
treatment. The models are also used 
for the purpose of calculating costs to 
attain the limitations for those plants 
not currently at the level of the limita¬ 
tions. 

BPT Technology Level—End-of-Pipe 
Treatment Model 

Subcategory 1 (Subpart A) Pesticide 
contaminated waste waters are pre¬ 
treated via gravity separation and hy¬ 
drolysis or filtration and activated 
carbon. Incineration of concentrated 
waste waters is recommended. Dilute 
process waste water, pretreated waste 
water and incinerator scrubber efflu¬ 
ent are equalized, neutralized, biologi¬ 
cally treated, and clarified. 

Subcategory 2 (Subpart B) There 
shall be no discharge of process waste 
water pollutants. Eight of the nine 
producers have no discharge. Existing 
in-plant waste water handling proce¬ 
dures such as recycle are acceptable 
and already attain no discharge. 

Subcategory 3 (Subpart C) There 
shall be no discharge of process waste 
water pollutants. Existing evaporation 
systems and/or approved land disposal 
systems can handle the minimal 
wastes produced by these operations, 
the most common practice in this sub¬ 
category is recovery and recycle of 
waste waters, although a large portion 
of the subcategory uses dry processes. 

Treatment methods such as inciner¬ 
ation. carbon sorption, hydrolysis or 
similar processes are commonly used 
for the treatment of highly concen¬ 
trated and difficult to treat wastes. 
The manufacturer is expected to de¬ 
termine the most economical alterna¬ 
tives for in-process controls and end- 
of-process treatment which will meet 
ine limitations required. It should be 
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noted that these in-process controls 
are commonly practiced by plants In 
the industry. 

If thermal decomposition of waste 
waters is the treatment choice, provi¬ 
sions must be made to ensure against 
entry of hazardous pollutants Into the 
atmosphere. Consideration should also 
be given to recovery of materials of 
value in the wastes. 

The application of the model treat¬ 
ment technologies ultimately requires 
disposal of the pollutants removed 
from waste waters in the form of solid 
wastes and liquid concentrates. For 
those waste materials considered to be 
relatively non-hazardous and where 
land disposal is the choice of treat¬ 
ment, proper sanitary landfill technol¬ 
ogy must be followed. Some of these 
waste constituents are hazardous and 
may require special consideration in 
order to ensure long-term protection 
of the environment. All landfill sites 
where such hazardous wastes are dis¬ 
posed should be selected so as to pre¬ 
vent migration of contaminants to 
ground or surface waters. In cases 
w'here geologic conditions may not rea¬ 
sonably assure this, adequate me¬ 
chanical precautions (i.e., impervious 
liners) should be taken to ensure long¬ 
term protection of the environment 
from hazardous materials. 

Information received during this in¬ 
vestigation indicates that greater than 
90 percent of certain organic pesticide 
chemicals that are reportedly treated 
In activated sludge plants are removed 
by sorption by the sludge. There are 
indications that some of the pesticide 
chemicals are not substantially biooxi¬ 
dized and are released back to the 
treatment plant in the supernatant 
liquid from sludge digestors. This may 
give rise to pesticide chemical buildup 
and subsequent treatment plant fail¬ 
ure if adequate pretreatment is not in 
service. 

In-process control is a significant 
pollution abatement technique in this 
industry. Practices such as prevention 
and containment of spills and leaks, 
segregation of waste streams, monitor¬ 
ing of process waste water, water con¬ 
servation and reuse, waste water 
equalization, good housekeeping, and 
equipment maintenance may be neces¬ 
sary to eliminate or reduce the volume 
of process waste water requiring treat¬ 
ment. 

(v) Statistics. 

Nonparametric or distribution* free 
statistical methods were used to deter¬ 
mine the daily maximum and 30 day 
maximum variability factors. Variabil¬ 
ity factors express the relationship be¬ 
tween the average performance of the 
process and the maximum allowable 
discharge level. The methods are dis¬ 
tribution free In the sense that a par¬ 
ticular distribution is not assumed for 
the population of daily discharge mea¬ 
surements. Goodness-of-fit tests failed 
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to justify the universal use of the 
normal, two parameter lognormal or 
three parameter lognormal distribu¬ 
tions. Therefore, nonparametric meth¬ 
ods were adopted. 

The daily maximum variability 
factor for a pollutant from a particu¬ 
lar plant is defined as the ratio of the 
nonparametric estimate of the 99th 
percentile valye to the estimate of the 
mean. The estimates of the 99th per¬ 
centile were chosen to have the prob¬ 
ability of at least 0.50 of being greater 
than the actual 99th percentile and 
are referred to as 50 percent tolerance 
level estimates for the 99th percentile. 
An estimate selected according to this 
criterion from a certain number of ob¬ 
servations, say n. is interpreted as the 
value btelow which 99 percent of the 
values of a future sample of size n will 
fall with probability of 0.50. The arith¬ 
metic average of the daily discharge 
measurements was used to estimate 
the mean of the daily discharge distri¬ 
bution. 

The 30 day maximum variability fac¬ 
tors were derived on the statistical 
theory which holds that the distribu¬ 
tion of the mean of a sample drawn 
from a population distributed accord¬ 
ing to any one of a large class of dif¬ 
ferent distributional forms will be ap¬ 
proximately normally distributed. 
This approach is distribution free in 
the sense that no restrictive assump¬ 
tion is made regarding the form of the 
population distribution and is there¬ 
fore consistent with the method used 
to derive the daily maximum variabil¬ 
ity factors. The 30 day maximum 
factor is .defined as the estimate of the 
99th percentile of the distribution of 
the mean of a sample of size 30 drawn 
from the population of daily discharge 
measurements divided by the average 
daily discharge. 

The Agency used a weighted averag¬ 
ing method to determine overall aver¬ 
ages of the long term values and vari¬ 
ability factors. This insures that the 
contribution of a particular plant to 
the overall average is in proportion to 
the number of observations available 
at the plant. For example, if one plant 
supplied 455 measurements for which 
the variability factor was 3.4 and an¬ 
other plant supplied 122 measure¬ 
ments for which the variability factor 
was 2.5 the average would be calculat¬ 
ed as follows: 

(3.4X455) + (2.5X122)/455 +122=3.2 

A detailed discussion of this proce¬ 
dure can be found in Section IX of the 
Development Document. 

(vi) Cost estimates for control of 
waste water pollutants. 

Capital and annual costs were com¬ 
puted for each subcategory on the 
basis of the cost per 1,000 pounds of 
production. Due to the complexity and 
degree of integration in this industry 
some simplifying assumptions were 
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made in order to determine costs on a 
product-by-product basis. These as¬ 
sumptions, which result in conserva¬ 
tive (larger than expected) cost esti¬ 
mates, were that: 

(1) each facility in a subcategory is a 
discrete plant whose process waste 
water is treated in a single end-of-pro¬ 
cess waste treatment system, 

(2) all waste waters are treated by 
the end-of-process treatment system 
regardless of the existence of less ex¬ 
pensive and more efficient alternate 
disposal techniques and in-process 
changes which may be made, and 

(3) the effluent discharged is rela¬ 
tively independent of the product 
manufactured within a subcategory. 

Cost information was obtained di¬ 
rectly from industry, from engineering 
firms, equipment suppliers, govern¬ 
ment sources, and available literature. 
Costs are based on actual industrial in¬ 
stallations or engineering estimates 
for projected facilities as supplied by 
contributing companies. In the ab¬ 
sence of such information, cost esti¬ 
mates have been developed from 
either plant-supplied costs for similar 
waste treatment installations at plants 
making other similar chemicals or gen¬ 
eral cost estimates for treatment tech¬ 
nology. The cost for each plant not 
currently meeting these regulations is 
presented in the Development Docu¬ 
ment. These costs are presented on a 
plant-by-plant basis. 

(vii) Potential benefits to be 
achieved. 

It is estimated that the volume of 
waste waters which results from oper¬ 
ations within this category amount to 
19 billion gallons each year. The point 
sources in this category discharge a va¬ 
riety of pollutants which can seriously 
degrade water quality and may pose 
serious health problems. Besides dis¬ 
charging materials which reduce the 
oxygen in receiving waters, substances 
such as phenols, phosphates, oil and 
grease, and pesticide chemicals are re¬ 
leased. 

Pesticide chemicals by definition are 
designed to kill or repel “target organ¬ 
isms". It has been found, however, 
that some pesticide chemicals are 
toxic to plants and animals other than 
those for which they are intended. In 
recent years, research and unfortu¬ 
nate environmental catastrophes have 
demonstrated that some pesticide 
chemicals can cause serious environ¬ 
mental and human health problems. 
Research has also disclosed that some 
of these pesticide chemicals degrade 
very slowly and have affinity for con¬ 
centration in oil and fat, including 
animal tissues. Pesticide chemicals 
have been found in meat and milk sold 
for human consumption, as well as in 
mothers’ milk. Tests performed with 
mice, rats, and other animals have 
shown that some pesticide chemicals 
can Induce tumors, cause birth defects 
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and other reproductive abnormalities, 
affect genetic makeup, and cause neu¬ 
rological and behavioral disorders. 

A significant amount of pesticide 
chemical pollution entering the na¬ 
tion's waterways results from runoff 
from agricultural areas. These are 
non-point source discharges and are 
not subject to these effluent limita¬ 
tions guidelines, which cover only the 
point source dischargers. While these 
regulations obviously will not avoid 
the environmental degradation which 
was already resulted from Endrin, 
Kepone, Aldrin/Dieldrin, DDT, Toxa- 
phene, and other widely publicized 
pesticide chemicals pollution exam¬ 
ples, it will limit significant point 
source discharges of pesticides. It may 
well avoid recurrences of the more in¬ 
famous pollution episodes, such as the 
Kepone contamination in the Chesa¬ 
peake Bay. It will certainly reduce the 
day-to-day release into the aquatic en¬ 
vironment of man-made chemicals. 

(viii) Energy requirements and non¬ 
water quality environmental impacts. 

The major nonwater quality consid¬ 
eration which may result from imple¬ 
mentation of the regulations is the 
means of sludge and concentrated 
waste disposal. As the process raw 
waste load is reduced in volume, alter¬ 
native disposal techniques become 
more attractive. The principles set 
forth in the EPA’s “Guidelines for 
Land Disposal of Solid Wastes." 40 
CFR Part 241, may be used as guid¬ 
ance for acceptable land disposal tech¬ 
niques. In addition, pursuant to the 
Resource Conservation and Recovery 
Act of 1976, Pub. L. 94-580, the 
Agency intends to propose rules which 
will regulate the transportation and 
the treatment, storage, and disposal of 
hazardous wastes. Regulations will be 
proposed for appropriate solid waste 
management. Concentrated solid 
wastes resulting from the manufacture 
of pesticide chemicals will be subject 
to those regulations when they 
become effective. In addition, the 
Agency has proposed regulations pur¬ 
suant to the Safe Drinking Water Act, 
Pub. L. 93-523, governing State under¬ 
ground injection control programs (41 
PR 36730, August 31, 1976). These reg¬ 
ulations constitute minimum criteria 
for effective State programs for con¬ 
trol of underground injection prac¬ 
tices. 

Incineration is a viable treatment for 
some waste streams. Associated air 
pollution and the need for auxiliary 
fuel, depending on the heating value 
of the waste, are considerations which 
must be evaluated on an individual 
basis. 

Other nonwater quality aspects, 
such as noise levels, will not be percep¬ 
tibly affected. Equipment associated 
with in-process or end-of-pipe control 
systems is similar to process equip¬ 
ment and would not add significantly 
to noise levels. 


Energy requirements associated with 
treatment and control technologies in 
the waste water treatment model are 
small compared to the total energy re¬ 
quirements for plants In this category. 

(ix) Economic and inflationary 
impact analysis. 

The Agency has evaluated the eco¬ 
nomic effects of these regulations in 
terms of plant-level economic effects 
such as price increases, curtailments in 
production, and plant closures, as well 
as in terms of the aggregate effects of 
the regulations. These aggregate ef¬ 
fects include the total additional cap¬ 
ital requirements and total annual 
costs. Annual costs include operating 
and maintenance costs, the cost of 
capital, and depreciation. All dollar 
values are stated In July 1977 levels. 

Pesticide chemicals manufacturers 
are primarily a part of the organic 
chemicals industry. Pesticide chemi¬ 
cals are not a homogeneous product 
like bulk chemicals, however, but com¬ 
pete among each other for a variety of 
crop-pest applications. There are 133 
plants owned by 82 companies that 
produce about 1,500 registered pesti¬ 
cides. Formulators and packagers 
remix and package the chemicals 
before final consumption. There are 
approximately 5,300 formulators and 
packagers. The number of manufac¬ 
turers and formulators that are ex¬ 
pected to incur additional costs, is ex¬ 
pected to be small. 

Seven plants that manufacture pes¬ 
ticides and discharge to navigable 
waters may need to install additional 
treatment equipment to achieve these 
limitations. The Agency does not know 
whether or not two other pesticide 
manufacturing plants would require 
additional treatment, since the plants 
have not adequately responded to the 
Agency’s questions. Agency surveys 
found none of the 100 formulators and 
packagers that were contacted had a 
discharge of process waste water. 
Since no formulators and packagers 
were uncovered that would be affected 
by the regulations, the aggregate eco¬ 
nomic impact is expected to be very 
small. 

The estimated incremental annual 
costs as a percentage of sales revenues 
from pesticide chemicals range from 
0.2 to 2.0 percent for five plants manu¬ 
facturing pesticides. These costs will 
be partly passed on in the form of 
higher prices and partly absorbed by 
the corporations, but due to the small 
magnitude of the changes, no notice¬ 
able decreases in production or em¬ 
ployment are expected. 

The sixth plant has a somewhat 
higher relative cost in that the annual 
treatment costs are 3.6 percent of pes¬ 
ticide chemical revenues. This plant is 
likely to experience a drop in profit¬ 
ability if price increases cannot be 
easily passed on to the customers. It is 
not expected that this decline In prof* 
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its would be so great as to cause the 
plant to discontinue pesticide chemical 
production. No plant closures are an¬ 
ticipated by implementation of these 
regulations. 

For the seventh plant an accurate 
estimate of sales revenues cannot be 
made. It is a very small plant dedi¬ 
cated almost solely to the production 
of pesticide chemicals. This plant had 
temporarily ceased production of or¬ 
ganic pesticides in May 1977, and 
started construction work to improve 
its treatment system. The additional 
treatment that is under construction is 
expected to achieve these limitations. 
Most of the costs are expected to be 
absorbed by the company, and the 
plant will operate, at the same produc¬ 
tion and employment levels as before 
its temporary shutdown. 

The aggregate impacts, such as the 
demand for capital and the increases 
in overall costs of using pesticides, are 
fairly small due to the small number 
of plants that need to install addition¬ 
al treatment equipment. The total 
capital expenditures for the seven 
manufacturers is estimated to be $9.9 
million. Sales of pesticide chemicals in 
1975 were over $2.16 billion (manufac¬ 
turers’ value), so the increase in 
annual costs of $5.1 million is less than 
0.25 percent of these sales. 

Executive Order 11821 (November 
27. 1974) as amended by Executive 
Order 11949 and implemented by 
OMB Circular A-107 requires that 
major proposals for legislation and 
promulgation of regulations and rules 
by agencies of the Executive Branch 
be accompanied by a statement certi¬ 
fying that the inflationary impact of 
the proposal has been evaluated. The 
Administrator has directed that all 
regulatory actions that are likely to 
result in (1) annualized costs of more 
than $100 million, (2) additional costs 
of production more than 5 percent of 
the selling price, (3) an energy con¬ 
sumption increase equivalent to 25,000 
barrels of oil per day, or (4) an in¬ 
crease in demand or decrease in supply 
by more than 3 percent for certain es¬ 
sential products, will require a certi¬ 
fied economic impact analysis. The 
limits in these criteria have not been 
exceeded, but the study that has been 
performed meets all the requirements 
for an economic impact analysis. 

Appendix B —Summary of Public 
Participation 

After the November 1, 1976 publica- 
♦ k* the Pederal Register of the in- 
final ^SUlations for the pesti¬ 
cide chemicals manufacturing point 
source category, the Agency supplied 
the interim final Development Docu¬ 
ment to the industry, government 
agencies and the public sector for com¬ 
ments. 

following organizations re¬ 
sponded with comments: American 
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Cyanaraid; BASF Wyandotte Corp.; 
Centec Consultants, Inc.; Chemagro 
Agriculture Division. Mobay Chemical 
Corp.; Ciba-Geigy Corp.; Diamond 
Shamrock Corp.; Dow Chemical Co.; 
E. I. du Pont de Nemours & Co., Inc.; 
FMC Corp.; Florida Agricultural Re¬ 
search Institute; 3M Co.; Monsanto 
Co.; M & T Chemicals, Inc.; National 
Agricultural Chemicals Association; 
Olin Corp.; Ohio State University; 
Reichhold Chemical, Inc.; Rohm and 
Haas Co.; Shell Oil Co.; Stauffer 
Chemical Co.; Thompson-Hayward 
Chemical Co.; Union Carbide Corp.; 
Velsicol Chemical Corp.; Vulcan Mate¬ 
rials Co.; U.S. Department of Agricul¬ 
ture; and U.S. Department of Com¬ 
merce. 

The primary issues raised by com¬ 
mented with respect to the interim 
final effluent limitations guidelines 
and the responses to these comments 
are as follows: 

(1) Some commented stated that 
the regulations for pesticides and 
phenol require control at levels less 
than current analytical capabilities. 
Othed noted that EPA approved ana¬ 
lytical methods do not exist for all 
pesticides and questioned whether 
EPA had examined the analytical 
techniques utilized by industry In de¬ 
veloping the data which it submitted. 

The limitations for pesticide chemi¬ 
cals in units of mass (or weight) per 
unit of production have been derived 
from analytical data supplied by man¬ 
ufactured which are currently detect¬ 
ing pesticide chemicals levels at con¬ 
centrations less than those required 
by these regulations. The analytical 
procedures utilized by each manufac¬ 
turer were solicited by EPA and evalu¬ 
ated by the Environmental Monitoring 
and Support Laboratory in Cincinnati. 
The data utilized in establishing these 
limitations were derived from analyt¬ 
ical methods which, in the opinion of 
the Cincinnati Laboratory, “appear ca¬ 
pable of measuring the compound 
with adequate sensitivity.” While ana¬ 
lytical methods for all pesticide active 
ingredients have as yet neither been 
approved pursuant to section 304(g) of 
the Act nor published at 40 CFR Part 
136, the Agency has determined that 
there are analytical methods with suf¬ 
ficient detection limits for all regulat¬ 
ed active ingredients. Analytical meth¬ 
ods for pesticide active ingredients 
may be obtained from the Environ¬ 
mental Monitoring and Support Labo¬ 
ratory. Phenol is not limited by these 
regulations. 

The Agency recognizes that there 
may be instances where plants com¬ 
bine small volumes of pesticide chemi¬ 
cals wastes with large volumes of non¬ 
pesticide wastes prior to biological 
treatment. In these cases, analytical 
capabilities may be exceeded due to di¬ 
lution of the pesticide wastes. Al¬ 
though pesticides can be detected 


17781 

prior to dilution, they may not be de¬ 
tectable in the treated effluent. If an 
NPDES permit requires monitoring of 
the treated discharge, current analyt¬ 
ical methods may not detect pesticide 
chemicals and no permit violation 
would therefore be documented. 

The Agency suggests that any plants 
which might encounter this situation 
should examine whether commingling 
of pesticide and non-pesticide streams 
serves a useful purpose. If pesticide 
chemicals do not experience additional 
removal as a result of commingling of 
pesticide and non-pesticide streams, 
these practices may not be beneficial 
and may even be detrimental to the 
treatment of the non-pesticide 
streams. To insure against permit vio¬ 
lations which may become detectable 
in the future, these plants may wish to 
monitor pesticide streams immediately 
after the pesticide removal treatment 
unit and prior to biological treatment. 

(2) One commenter stated that the 
ammonia found in pesticide waste 
water was generated primarily from 
production of intermediates and there¬ 
fore should be excluded from these 
regulations since only the production 
of active ingredient is covered. 

For this reason the Agency has re¬ 
moved ammonia from coverage by 
these regulations. Raw waste levels up 
to 15,000 mg/1 ammonia exist at cer¬ 
tain pesticide chemicals facilities. This 
parameter, however, should be con¬ 
trolled on a case-by-case basis. Steam 
stripping of specific waste streams can 
be expected to maintain ammonia ef¬ 
fluent levels at less than 50 mg/1. 

(3) Several commenters stated that 
“zero discharge” for formulators/ 
packagers (Subpart C) is unjustified 
for the following reasons: (a) because 
EPA’s survey was not representative; 
(b) because process waste water, leaks, 
spills, and surface area runoff all re¬ 
quire disposal; (c) because the model 
technology ultimately requires dispos¬ 
al of pesticide contaminated sludge; 

(d) because it does not allow discharge 
into treatment facilities shared jointly 
with manufacturing operations; and 

(e) because there is no justification for 
“zero discharge” if the level of pesti¬ 
cide chemicals in the discharge is 
below surface water criteria for public 
water supplies or below levels which 
may remain on food products. 

The Agency has determined that a 
substantial number of formulators/ 
packagers currently practice no dis¬ 
charge of waste water pollutants via 
dry clean-up, recycle, reuse, evapora¬ 
tion, suitable solid waste disposal, or 
because no waste water is generated. 
The Agency randomly selected 75 for¬ 
mulating and packaging facilities reg¬ 
istered under the Federal Insecticide, 
Fungicide and Rodenticide Act. Forty- 
four of these facilities were currently 
in operation and all were achieving no 
discharge of process waste waters. In 
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addition, one major company with 38 
formulation facilities of varying size 
and processes (wet, dry, and solvent) 
achieved no discharge of process waste 
waters over a 13 state area through 
dry processing, land disposal and evap¬ 
oration. Also, a majority of facilities 
manufacturing and formulating re¬ 
ported no discharge of process waste 
waters from formulation operations. A 
majority of formulators/packagers 
surveyed by the National Agricultural 
Chemical Association achieved no dis¬ 
charge of process waste waters. 

The no discharge of process waste 
waters limit for formulators/packag¬ 
ers applies to contaminated wastes 
from formulating, loading and unload¬ 
ing. and storage areas. Leaks and spills 
can be avoided by use of good house¬ 
keeping practices. Cleanup waste can 
be disposed of at suitable land fill op¬ 
erations or by evaporation. The no dis¬ 
charge of process waste waters re¬ 
quirement also applies to surface area 
runoff which is commingled with pro¬ 
cess waste water, but does not apply to 
other surface area runoff. 

Disposal of pesticide contaminated 
sludge must be accomplished in an en¬ 
vironmentally acceptable manner such 
as disposal to a specifically designated 
landfill engineered to prevent pollu¬ 
tion to surface or subsurface waters. 

The Agency does not intend to re¬ 
strict integrated manufacturing/for¬ 
mulation facilities from utilizing 
common treatment. In such cases, 
however, no credit will be given for 
that portion of the effluent attribut¬ 
able to formulating or packaging. 

The no discharge of process waste 
waters requirement is justified regard¬ 
less of surface water criteria or levels 
which are allowed to remain on food 
products. The Act requires the limita¬ 
tions to be technology based and the 
no discharge goal for pollutants is not 
conditioned on surface water criteria 
or other considerations. 

(4) One commenter stated that the 
“zero discharge" limit is unattainable 
for the manufacturers of metallo-or- 
ganic pesticide chemicals. 

Available data demonstrate that 
"zero discharge" is currently being 
achieved at 2 arsenic-based, 3 mercury- 
based, and 3 copper-based metallo-or- 
ganic pesticide chemical facilities. In 
several cases no waste water was gen¬ 
erated; in others, a low flow was evap¬ 
orated or contract hauled. Storm 
water runoff from a metallo-organic 
facility, if segregated from any process 
waste waters, is not covered by these 
regulations. 

(5) Three commenters recommended 
a separate subcategory for pesticides 
with low toxicity. 

The Act requires that limitations be 
based upon the availability of technol¬ 
ogy for the reduction or elimination of 
pollutants. They are not based upon 
the toxicity of those pollutants. Rela¬ 


RULES AND REGULATIONS 

tively low toxicity does not justify dis¬ 
charges in greater amounts than 
achievable through application of the 
best practicable control technology 
currently available. 

(6) Two commenters recommended 
that specific limits be placed on each 
individual active ingredient. 

There are over 600 individual pesti¬ 
cides of commercial importance and 
perhaps as many as 34,000 distinct 
major formulated products. Not only 
would the development of specific 
limits for each active ingredient be ad¬ 
ministratively impossible, it would also 
be contrary to the intent of Congress. 
In an industry where patent rights 
often restrict production to one manu¬ 
facturer, that manufacturer’s current¬ 
ly treated effluent would represent 
BPT and no further pollution reduc¬ 
tion could be required. The Agency 
has compared effluent levels being 
achieved in the manufacture of differ¬ 
ent pesticide chemicals and has docu¬ 
mented treatment processes which are 
effective for many different types of 
pesticides. 

(7) Several commenters objected to 
subcategorization based on chemical 
structure alone, stating that reactants 
used, reaction media, number of unit 
operations, degree of purification, 
treatability, and variability must all be 
considered. 

The November 1, 1976, interim final 
regulations provided distinct subcate¬ 
gories for manufacturers of halogenat- 
ed organic, organo-phosphorus and 
organo-nitrogen compounds. The 
above commenters and others suggest¬ 
ed further subcategorization on the 
basis of the above factors and others. 

The purpose of subcategorization is 
not to account for all differences 
among plants, but only to account for 
those differences which affect a 
plant’s ability to achieve particular 
discharge levels. Since the publication 
of the interim final regulations, the 
Agency has thoroughly re-examined 
the pesticide manufacturing industry 
to determine whether there are rea¬ 
sons to provide different effluent limi¬ 
tations guidelines on the basis of al¬ 
leged differences among plants. The 
Agency submitted additional question¬ 
naires to all manufacturers and ob¬ 
tained information on additional 
bench scale studies, raw waste load 
data, and performance data. In some 
cases, an additional year’s data were 
obtained. The Agency also did a thor¬ 
ough literature study and conducted 
additional pilot plant treatability stud¬ 
ies. In addition, the Agency visited all 
plants with carbon sorption technol¬ 
ogy in place and conducted a survey of 
hydrolysis technology. The Agency 
compared raw waste load and treated 
effluent data from all types of pesti¬ 
cide manufacturing. Waste water char¬ 
acteristics were plotted versus chemi¬ 
cal grouping in order to determine 
what relationship, if any, existed. 


There was no apparent relationship 
which held uniformly. The raw waste 
loads among the studied plants did not 
appear to correlate with the former 
halogenated-organic, organo-phospho¬ 
rus, or organo-nitrogen categories, or 
with any other criteria. Differences in 
raw waste load do affect cost and type 
of treatment used, but not treatability. 
The effluents achieved by those plants 
with the model treatment technologies 
installed and properly operated were 
similar despite the pesticide grouping 
manufactured or other factors hy¬ 
pothesized. some plants which manu¬ 
facture halogenated organic, organo- 
phosphorus and organo-nitrogen pesti¬ 
cides use the same treatment technol¬ 
ogy. Pilot plant treatability studies 
have shown that certain organo-phos¬ 
phorus compounds currently being re¬ 
moved by hydrolysis can also be re¬ 
moved by carbon sorption to the same 
effluent levels. Likewise, certain halo¬ 
genated organic and organo-nitrogen 
compounds can be equally well treated 
by hydrolysis or carbon sorption. The 
choice of treatment thus becomes a 
matter of economics. 

On the basis of the foregoing reexa¬ 
mination, the Agency has concluded 
that there is no basis for distinguish¬ 
ing between manufacturers of haloge¬ 
nated organic, organo-phosphorus, or 
organo-nitrogen pesticides. Adequate 
treatment of pesticide chemicals gen¬ 
erally requires some type of pesticide 
removal (carbon sorption, hydrolysis, 
clay adsorption, lime precipitation, 
chemical oxidation, etc.) followed by 
good equalization and biological treat¬ 
ment. While some pesticides may be 
more difficult to remove than others, 
these differences affect the type, 
amount, and cost of pesticide removal 
but do not affect the treatability of 
the pesticide chemicals to an extent 
that would preclude attaining the re¬ 
quired effluent levels. Differences in 
cost have been taken into account and 
evaluated in the economic impact 
analysis. 

The final regulations, therefore, do 
not differentiate among halogenated 
organic, organo-phosphorus, and 
organo-nitrogen pesticide chemicals 
manufacturers. Distinct subcategories 
for metallo-organic pesticide chemicals 
manufacturers and formulating and 
packaging are retained. This subcate¬ 
gorization is more rational and equita¬ 
ble than that set forth in the interim 
final regulations, and is more easily 
applied to those plants which manu¬ 
facture several types of pesticide prod¬ 
ucts. While the commenters asserted 
that further subcategorization was re¬ 
quired, adequate data have not been 
provided or identified which suggest 
subcategorization on any other basis 
than that embodied in these regula¬ 
tions. 

(8) Several commenters objected to 
the transfer of COD/BOD ratios from 
one waste stream to another. 
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COD/BOD ratios were not utilized 
in any way in the development of the 
final guidelines. In the interim final 
regulations, the Agency utilized these 
ratios in cost calculations to supple¬ 
ment existing raw waste load data 
where plants monitor BOD or COD. 
but not both. The Agency has greatly 
expanded its data base, and the final 
limitations for BOD and COD are 
based on effluent levels of BOD and 
COD which are actually being 
achieved in plants which use and prop¬ 
erly operate the model treatment 
technologies. 

(9) One commenter recommended 
that intermediate production be in¬ 
cluded in raw waste load calculations. 
Two commenters recommended that 
raw waste loads include those portions 
sent to alternative disposals such as 
land disposal, incineration, and deep 
well injection. Several commenters 
stated that raw waste loads are not 
necessarily related to production. 

Raw waste load is relevent only to 
the design and cost of treatment sys¬ 
tems and is not the basis for the efflu¬ 
ent limitations established by these 
regulations. The regulations do not 
cover the production of intermediates, 
and raw waste resulting from the pro¬ 
duction of such intermediates is not 
included in the cost models. Plants 
using incineration and deep well injec¬ 
tion techniques were not used in calcu¬ 
lating the limitations, although the 
models do include the cost to inciner¬ 
ate concentrated or incompatible 
waste streams. If a plant uses a 
cheaper alternate disposal, the load 
that requires treatment would be less, 
resulting in a lower economic impact 
to meet the limitations. Accordingly, 
no credit is given for alternate dispos¬ 
al. 

If process waste water from produc¬ 
tion of an active ingredient is disposed 
into a well, the production of that in¬ 
gredient should not be included in the 
calculation of discharge levels for pes¬ 
ticide chemicals. 

The Agency has concluded that in 
general, raw waste loads do relate to 
production. The Agency recognizes 
that in this industry, which consists 
primarily of batch producers, produc¬ 
tion and raw waste loads vary greatly 
from time to time. 

<10) One commenter stated that the 
KPA failed to insure that raw waste 
load BOD values were based on accli¬ 
mated seed. 

The Agency has used demonstrated 
effluent loads, not raw waste loads in 
deriving its regulations. All of the data 
used in deriving the final regulations 
were supplied by the manufacturers 
themselves, and the Agency has as¬ 
sumed that steps were taken to insure 
adequate seed acclimation. Data have 
shown that proper acclimation of seed 
}s not a particularly significant prob¬ 
lem in well treated wastes. 
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(11) A number of commenters have 
questioned the use of COD as a regu¬ 
lated parameter and have suggested 
that it be deleted. The major reasons 
offered for this suggestion include: 
COD is not in itself a measure of the 
oxygen demand which will be exerted 
on receiving waters, since it measures 
both biodegradable and refractory 
portions of a waste; COD is not accu¬ 
rately measurable in wastes with high 
chloride content; COD does not reflect 
the effect of wastes on the environ¬ 
ment; and COD is not a measure of 
toxicity. One commenter urged the re¬ 
tention of COD as a regulated param¬ 
eter. and the deletion of BOD because 
of alleged difficulty of measurement 
and unreliability of BOD test results. 

The Agency has concluded that both 
COD and BOD are desirable param¬ 
eters because they represent different 
features of the organic waste loads. Al¬ 
though there is some overlap in mea¬ 
surement of COD and BOD5, they are 
essentially complementary rather 
than interchangeable parameters, and 
both are essential to measure the over¬ 
all oxygen demand which will be ex¬ 
erted upon receiving waters. 

The BOD5 test is essentially a bio¬ 
assay procedure involving the mea¬ 
surement of oxygen consumed by 
living organisms, over a short period 
of time, while metabolizing the organ¬ 
ic matter present in a waste water 
under conditions as similar as possible 
to those that occur in nature. While 
COD can be an indicator of long term 
biochemical oxygen demand, BOD5 
measures the immediate impact on the 
receiving waters. The Agency’s statisti¬ 
cal treatment of the BOD data from 
existing plants adequately considered 
any variability due to variations inher¬ 
ent in the BOD analysis. In addition, 
most of the state, local and regional 
authorities have established water 
quality regulations utilizing BOD5 as 
a major parameter for the determina¬ 
tion of oxygen demand on receiving 
waters. 

The COD determination measures 
oxidation by a strong chemical oxi¬ 
dant and approximates the sum of the 
short term BOD5, the long term BOD 
and the refractory portion of the or¬ 
ganic load. It is an important param¬ 
eter than can be measured within 
hours, in contrast to the 5 or 6 days re¬ 
quired to obtain the BOD5 test re¬ 
sults. Thus, toxic discharges or treat¬ 
ment upsets can be quickly deter¬ 
mined and corrected. With certain 
wastes containing toxic substances 
which interfere with BOD analysis, 
this test may be the best method for 
determination of the organic load. 
Since the test utilizes chemical oxida¬ 
tion rather than a biochemical pro¬ 
cess, the result cannot always be corre¬ 
lated to the BOD5 of the w r aste w T ater. 
The test result should be considered as 
a complementary measurement of or¬ 
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ganic matter in the waste rather than 
as a substitute for the BOD5 test for 
this category. 

Based on the data supplied it ap¬ 
pears that the parameter most fre¬ 
quently measured and relied upon by 
industry itself is COD. The broadest 
data base that the industry was able 
to supply to the Agency was COD 
data. The Agency has incorporated 
COD as a parameter because of its 
availability in the data submitted and 
because it is such a useful tool for the 
control of the treatment systems em¬ 
ployed. 

The recommended technologies, pes¬ 
ticide removal followed by biological 
treatment, demonstrate COD removal. 
The COD limitations are based on 
data from plants which currently 
employ biological treatment. Approved 
methods are generally available to 
overcome interference in the COD 
measurement caused by high chloride 
content. If it can be demonstrated 
that interference caused by high salin¬ 
ity cannot be overcome, other analyt¬ 
ical methods may be substituted for 
COD. 

In certain circumstances TOD (total 
oxygen demand) may be substituted 
for COD and TOC (total organic 
carbon) for BOD. However, an ade¬ 
quate correlation between these pa¬ 
rameters should be established. 

(12) One commenter questioned 
whether the Agency’s conclusions as 
to the adverse effects from long term, 
low level exposure to pesticides is sup¬ 
ported by epidemiological evidence or 
whether ft is based on extrapolation 
from animal studies. This commenter 
also suggested that the Development 
Document contain references to the 
bibliography where adverse health ef¬ 
fects of various pollutants are noted, 
and recommended a discussion of the 
chronic effects of low levels of expo¬ 
sure to small amounts of pesticide 
chemicals and their decomposition 
products. 

All regulated parameters display 
harmful effects to the environment. 
The Act does not require the Agency 
to differentiate between degrees of 
harm in determining the standards, 
but rather the standards are to be de¬ 
termined by the maximum degree of 
pollutant removal by the best practica¬ 
ble technology currently available. 
The Development Document cites 
sources in the bibliography when ad¬ 
verse health effects of various pollut¬ 
ants are noted. 

(13) Two commenters stated that 
actual plants cannot achieve the per¬ 
cent reduction required to meet the 
guidelines. 

Neither the interim final nor the 
final regulations are based on ’’percent 
reduction” but rather on effluent 
levels currently being achieved by 
plants which use the recommended 
technologies. 
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(14) Several commenters stated that 
carbon soiption is not a proven tech¬ 
nology, and that its costs are too 
great. 

Since the publication of the interim 
final regulations, the Agency has con¬ 
ducted a comprehensive review of 
carbon sorption technology in the pes¬ 
ticide manufacturing industry. There 
are currently at least 7 such full-scale 
systems in operation, treating more 
than 92 million gallons annually. 
Design criteria for five of these sys¬ 
tems which are achieving the limita¬ 
tions have been utilized for estimating 
the costs associated with the applica¬ 
tion of this technology. The Agency 
has concluded that the costs of carbon 
sorption treatment are not wholly dis¬ 
proportionate to the effluent reduc¬ 
tion benefits. 

The two carbon sorption systems 
which are not currently achieving the 
pesticide chemicals limitations are fail¬ 
ing to do so primarily because of inad¬ 
equate operation, including infrequent 
replacement of carbon. The Agency 
believes that these two systems are 
also capable of achieving the limita¬ 
tions if operated properly. Costs for 
pesticide removal at four different re¬ 
tention times at three different flow 
rates have been provided in the Devel¬ 
opment Document. Costs have also 
been developed for other methods of 
treatment such as hydrolysis, which 
may be preferable for some waste 
streams. 

(15) One commenter stated that the 
feasibility of the alternative treatment 
systems cannot be verified because the 
discussion of biological treatment did 
not include design data, reaction ki¬ 
netics, sludge growth, or production 
rates. 

The Agency has utilized data from 
biological treatment systems which 
are currently in operation within the 
pesticide chemicals manufacturing in¬ 
dustry. No attempt has been made to 
design systems for particular manufac¬ 
turing facilities. It is expected that 
each manufacturer will conduct a trea¬ 
tability study to determine specific 
design criteria. 

(16) One commenter stated that cer¬ 
tain active ingredients are resistant to 
hydrolysis and that hydrolysis of some 
active ingredients may yield toxic by¬ 
products. 

The Agency recognizes that the pre¬ 
ferred method of pesticide removal 
may vary depending on the pesticide 
to be removed. For this reason, the 
Agency has suggested several means of 
pesticide removal, including carbon 
sorption, hydrolysis, lime precipita¬ 
tion, clay sorption, resin sorption and 
chemical oxidation. The Agency ex¬ 
pects that a particular manufacturing 
facility will choose a method of pesti¬ 
cide removal which is best suited for 
its particular situation. In no case 
should a pesticide removal method be 
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selected that results in the formation 
of a toxic pollutant that is not ade¬ 
quately treated by subsequent stages 
of treatment. 

(17) Two commenters stated that 
evaporation of formulation waste 
waters may not be feasible in some 
geographic locations. 

The Agency recognizes that in areas 
of net precipitation, evaporation 
basins may need to be covered. The 
cost of a cover has been included in 
the Agency's cost considerations. 
Heating and spray recirculating waste 
waters are viable alternatives al¬ 
though these methods have not been 
costed by the Agency. 

(18) One commenter stated that in¬ 
cinerators cannot cope with com¬ 
pounds containing chlorine due to the 
corrosiveness of hydrochloric acid at 
high temperatures. 

Proper design of such incinerators 
can minimize the corrosion damage 
due to hydrochloric acid which may 
form. The Agency has not received 
any data from plants currently prac¬ 
ticing incineration which suggest that 
corosion is a serious problem in this in¬ 
dustry. To the contrary, plants in the 
organic chemicals industry report- 
good operation of incinerators dispos¬ 
ing of halogenated organic chemicals. 
Some recover the HC1 for sale. Plants 
which anticipate nonpreventable cor¬ 
rosion may elect an alternative means 
of treatment such as wet air oxidation. 

(19) One commenter stated that 
highly saline waste water will result in 
erratic biological treatment and dilu¬ 
tion may be required. 

At least six pesticide plants current¬ 
ly practice dilution in order to keep sa¬ 
linity at suitable levels for adapted 
biota. At least three of these plants 
are currently achieving the effluent 
limitations for the biological param¬ 
eters. 

(20) One commenter requested that 
a discussion of reverse osmosis and ul¬ 
trafiltration be included in the control 
technology section. 

The Agency is unaware of any re¬ 
verse osmosis or ultrafiltration sys¬ 
tems currently in practice in the in¬ 
dustry, and has not included this as a 
model technology for discussion in the 
Development Document. 

(21) Several commenters stated that 
the costs in the interim final regula¬ 
tions were underestimated, and one 
commenter stated that total capital 
cost for the industry to meet the inter¬ 
im final limitations will be in excess of 
100 million dollars. 

The commenter's cost estimates are 
exaggerated due to faulty assumptions 
and changes from the interim final 
regulations. For instance, they includ¬ 
ed costs for removal of parameters 
such as ammonia, which had been reg¬ 
ulated in the interim final but not the 
final regulations. In addition, they as¬ 
sumed that all plants must install all 


technologies while the Agency esti¬ 
mates that seven plants are expected 
to incur additional capital expendi¬ 
tures to meet these regulations. The 
capital cost estimate to meet this regu¬ 
lation is 9.9 million dollars with a total 
annual cost of 5.1 million dollars. The 
Agency's cost models are based on 
design criteria that will insure compli¬ 
ance for even the largest production, 
highest flow and most extensive pesti¬ 
cide removal required. All costs have 
been adjusted to July 1977, dollars 
using the Engineering News Record 
Index. 

(22) One commenter stated that an 
economic impact based only on direct 
dischargers is not representative, and 
that indirect dischargers should be in¬ 
cluded. 

The final guidelines regulate only 
direct dischargers, therefore the eco¬ 
nomic impact upon direct dischargers 
is representative. Since indirect dis¬ 
chargers are not affected by this regu¬ 
lation, they have not been included in 
the impact analaysis. 

(23) One commenter requested that 
costs be expressed in terms of in¬ 
creases per pound of active ingredient. 

For the plants for which it can be 
calculated, the ratio of cost per pound 
of active Ingredient to sales price 
ranges from 0.2 percent to 3.6 percent 
to install additional treatment equip¬ 
ment. This is reported in a separate 
study entitled “Economic Analysis of 
Effluent Limitations Guidelines for 
the Pesticide Chemicals Manufactur¬ 
ing Point Source Category". 

(24) One commenter stated that a 
cost/benefit ratio should be estab¬ 
lished to estimate impact on the indus¬ 
try. 

A formal cost/benefit analysis is not 
required in the development of these 
regulations. The benefits of pollution 
reduction cannot be quantified pre¬ 
cisely in monetary terms. The Agency 
has examined the amounts, types, and 
effects of the pollutants discharged by 
this industry and the costs of achiev¬ 
ing the regulations. The Agency con¬ 
cludes that the costs associated with 
these regulations are not wholly dis¬ 
proportionate to the effluent reduc¬ 
tion benefits. 

(25) One commenter stated that 
costs for chemical analyses should be 
included in the cost models. 

The Agency’s cost estimates include 
the capital expenses of a well- 
equipped analytical laboratory as well 
as the expenses associated with moni¬ 
toring the regulated parameters. No 
significant costs should be incurred in 
the development of analytical tech¬ 
niques for a particular active ingredi¬ 
ent, since such techniques are avail¬ 
able from the Environmental Monitor¬ 
ing and Support Laboratory. 

(26) One commenter stated that the 
Agency failed to consider the econom¬ 
ic impact on those formulating and 
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packaging plants which may not have 
sufficient space for extensive waste 
treatment installations. 

Agency surveys of over 100 formula- 
tors found none that directly dis¬ 
charged process waste waters. The 
number of plants that are expected to 
need any additional treatment is be¬ 
lieved to very small. Evaporation 
ponds for the small amount of wastes 
require minimal land area, and recy¬ 
cling and/or total containment of 
waste waters by suitable landfill re¬ 
quire even less land. 

(27) Several commenters stated that 
it is impossible for multi-product 
plants to determine the contribution 
by intermediates and non-pesticide 
products to the final effluent load. 

These regulations cover only the 
production of active ingredients and 
explicitly exclude the production of 
intermediates and non-pesticide prod¬ 
ucts. 

The data available suggest that pes¬ 
ticide production contributes to the ef¬ 
fluent load in percentages less than 
that from non-pesticide production. 
While the available data are not suffi¬ 
cient to develop an exact correlation 
between production and effluent con¬ 
tribution. the Agency has assumed 
that the pesticide production wastes 
contribute to the total effluent load in 
the same ratio of pesticide production 
to the total plant production. In the 
absence of more detailed data, the 
Agency has concluded that this as¬ 
sumption is equitable and will not dis¬ 
criminate against multi-product 
plants. For example, if 10 pounds of 
BOD are discharged from a plant pro¬ 
ducing 30,000 pounds of total product, 
of which 10.000 pounds are pesticide 
active ingredients, the effluent attrib¬ 
uted to active ingredient production 
would be 10/30x10 or 3.3 lb or 0.33 lb/ 
1.000 lb production. This number must 
meet the effluent limitations. 

If a particular facility can demon¬ 
strate that pesticide production actu¬ 
ally contributes less effluent load than 
derived by use of production propor¬ 
tions and if the calculated effluent 
load exceeds the limitations, plant 
submissions may be used to prove com¬ 
pliance for the pesticide production 
portion of the wastes. 


(28) Several commenters objected U 
the use of statistical methods whicl 
assume a lognormal distribution. On< 
commenter suggested that nonpara 
metric statistical methods be used t< 
determine variability factors. 

ta the revised analysis, the lognor 
mal distribution was discarded an< 
nonparametric methods, which do noi 
assume a particular distributions 
orm, were adopted. An extensive dis 
f^u 0r L of this Procedure is presentee 
in the Development Document. 

(29) Several commenters objected t< 

frr? a !£I? ging of variability factor 
irom different plants and categoriej 


because of alleged differences among 
plants. 

Averaging of variability factors is 
based on the mandate that the July 1, 
1977, performance standards be deter¬ 
mined by the average of the best 
plants. Nowhere do the commenters 
demonstrate that averaging variability 
factors is not statistically valid. One 
commenter claimed to show that sta¬ 
tistically significant differences exist 
among variability factors through the 
use of a statistical hypothesis test. 
Documentation in support of the test, 
provided by the commenter in the 
form of a published journal article, 
states clearly that the results depend 
on the assumption of a normal popula¬ 
tion. This assumption is not justified 
for the effluent data and therefore 
the test applied by the commenter is 
inappropriate. 

(30) Several commenters requested 
that data used in the analysis be pro¬ 
vided for independent review. 

Upon reviewing the comments, the 
Agency’s statisticians reviewed the 
data. Many of the commenters’ sug¬ 
gestions on the data analysis were 
used. All data used and the techniques 
employed are in the Development Doc¬ 
ument and are also available for in¬ 
spection in the EPA Public Informa¬ 
tion Unit. 

(31) One commenter stated that 
data were arbitrarily discarded. 

Data were excluded that represented 
start up modes and situations which 
are not representative of a well operat¬ 
ed or designed treatment system. 

(32) One commenter suggested that 
limitations be based on the largest 
value for discharge of pounds of pol¬ 
lutant per 1000 pounds of production. 

This suggestion is not consistent 
with determining standards by com¬ 
puting the average of the best. 

(33) One commenter stated, without 
attempting to justify his claim statisti¬ 
cally, that three months of data from 
one plant was too short a time period 
to characterize the discharge. 

It is desirable to have more data, but 
it is possible to obtain statistically ade¬ 
quate estimates of the variability fac¬ 
tors with three months (i.e., 90 daily 
measurements) of data. 

(34) Several commenters stated that 
the limitations were based on oper¬ 
ational data from only a few plants. 

The Agency has expanded the data 
base since the interim final regula¬ 
tions. This expanded data base in¬ 
cludes data from the majority of the 
point source dischargers. The data 
used to derive the final limitations 
were taken from approximately one- 
third of the manufacturers who are 
direct dischargers. 

(35) One commenter stated that 
guidelines should be based on “ attain¬ 
able concentration” rather than “per¬ 
cent removal”. 

A percent.removal technique has not 
been used. The limitations are based 


on lb/1,000 lb. Due to dilution prac¬ 
ticed in the industry, the use of “at¬ 
tainable concentration” would not 
control the total pounds of pollutant 
discharged. 

(36) One commenter suggested that 
pesticide chemicals produced in small 
quantities such as experimental prod¬ 
ucts be excluded from coverage under 
the regulations. 

The final regulations do not cover 
the manufacture of active ingredients 
which are used solely in experimental 
pesticides. 

(37) One commenter stated that by 
failing to concurrently promulgate 
BAT (Best Available Technology Eco¬ 
nomically Achievable) limitations, the 
EPA has prohibited plants from plan¬ 
ning the required 1983 control tech¬ 
nology. 

EPA intends to propose BAT limita¬ 
tions by June 30, 1979 and to promul¬ 
gate BAT limitations by December 31. 
1979. The EPA will distribute draft 
copies of the Development Document 
well before the latter date to assure 
that affected parties will have ade¬ 
quate time to comply with the regula¬ 
tions. 

Sec. 

455.10 General definitions. 

Subpart A—Organic Paiticide Chemical! 

Manufacturing Subcategory 
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455.20 Applicability; description of the or¬ 
ganic pesticide chemicals manufacturing 
subcategory. 

455.21 Specialized definitions. 

455.22 Effluent limitations guidelines rep¬ 
resenting the degree of effluent reduc¬ 
tion attainable by the application of the 
best practicable control technology cur- 

. rently available. 

Subpart B—Matalto-Organic Pesticide 
Chemical! Manufacturing Subcategory 


Sec. 

455.30 Applicability; description of the me- 
tallo-org&nic pesticide chemicals manu¬ 
facturing subcategory. 

455.31 Specialized definitions. 

455.32 Effluent limitations guidelines rep¬ 
resenting the degree of effluent reduc¬ 
tion attainable by the application of the 
best practicable control technology cur¬ 
rently available. 

Subport C—Poftidda Chemicals formulating 
and Packaging Subcategory 


Sec. 

455.40 Applicability; description of the pes¬ 
ticide chemicals formulating and pack¬ 
aging subcategory. 

455.41 Specialized definitions, rReserved! 

455.42 Effluent limitations guideline® rep¬ 
resenting the degree of effluent reduc¬ 
tion attainable by the application of the 
best practicable control technology cur¬ 
rently available. 

Authority: Secs. 301 and 304, Federal 
Water Pollution Control Act, as amended 
(33 U.S.C. 1311, 1314, 80 Stat. 816 et seq. 
("the Act"). 
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§ 455.10 General definitions. 

As used in this part: 

(a) (1) “Pesticide" means any sub¬ 
stance or mixture of substances in¬ 
tended for preventing, destroying, re¬ 
pelling. or mitigating any pest. 

(b) “Active ingredient" means an in¬ 
gredient of a pesticide which is intend¬ 
ed to prevent, destroy, repel, or miti¬ 
gate any pest. 

(c) “Pesticide chemicals" means the 
sum of all active ingredients manufac¬ 
tured at each facility covered by this 
part. 

(d) “Pest" means (1) any insect, 
rodent, nematode, fungus, weed, or (2) 
any other form of terrestrial or aquat¬ 
ic plant or animal life or virus, bacte¬ 
ria, or other micro-organism (except 
virusus, bacteria, or other micro-or¬ 
ganisms on or in living man or other 
living animals) which the Administra¬ 
tor declares to be a pest under section 
25(cXl) of Public Law 94-140, Federal 
Insecticide. Fungicide and Rodenticide 
Act. 

(e) Except as provided in this regula¬ 
tion, the general definitions, abbrevia¬ 
tions and methods of analysis set 
forth in Part 401 of this chapter shall 
apply to this part. 

Subpart A —Organic Pesticide Chemi- 
i cals Manufacturing Subcategory 

§455.20 Applicability; description of the 
organic pesticide chemicals manufac¬ 
turing aubcategory. 

The provisions of this subpart are 
applicable to discharges resulting from 
the manufacture of organic active in¬ 
gredients, excluding the following: Al- 
lethrin. Benzyl Benzoate, Biphenyl, 
Bisethylxanthogen, Chlorophacinone, 
Coumafuryl, Dimethyl Phthalate, Di- 
phacinone, Endothall Acid. EXD 
(Herbisan), Gibberellic Acid. Glypho- 
sate, Methoprene, Naphthalene Acetic 
Acid, Phenylphenol, Piperonyl Butox- 
ide, Propargite, 1, 8 Naphthalic Anhy¬ 
dride, Quinomethionate, Resmethrin, 
Rotenone, Sulfoxide, Sodium Phenyl- 
phenate, Triazine compounds (both 
symmetrical and asymmetrical), and 
Warfarin and similar anticoagulants. 
The intermediates used to manufac¬ 
ture the active ingredients and active 
ingredients used solely in experimen¬ 
tal pesticides are excluded from cover¬ 
age in this subpart. Insecticidal patho¬ 
genic organisms such as Bacillus thur- 
ingiensis, insect growth hormones, 
plant extracts such as pyrethrinis, sex 
attractants and botanicals such as Ro¬ 
tenone are also excluded from cover¬ 
age in this subpart. 

§ 455.21 Specialized definitions. 

(a) “Organic active ingredients" 
means carbon-containing active ingre¬ 
dients used in pesticides, excluding 
metallo-organic active ingredients. 


§ 455.22 Effluent limitations guidelines 
representing the degree of effluent re¬ 
duction attainable by the application of 
the best practicable control technology 
currently available. 

In establishing the limitations set 
forth in this section. EPA took into ac¬ 
count all information it was able to 
collect, develop and solicit with re¬ 
spect to factors (such as age and size 
of plant, raw materials, manufacturing 
processes, products produced, treat¬ 
ment technology available, energy re¬ 
quirements and costs) which can 
affect the industry subcategorization 
and effluent levels established. It is 
possible, however, that data which 
would affect these limitations have 
not been available and. as a result, 
these limitations should be adjusted 
for certain plants in this industry. An 
individual discharger or other interest¬ 
ed person may submit evidence to the 
Regional Administrator (or to the 
State, if the State has the authority to 
issue NPDES permits) that factors re¬ 
lating to the equipment or facilities in¬ 
volved, the process applied, or other 
such factors related to such discharger 
are fundamentally different from the 
factors considered in the establish¬ 
ment of the guidelines. On the basis of 
such evidence or other available infor¬ 
mation, the Regional Administrator 
(or the State) will make a written find¬ 
ing that such factors are or are not 
fundamentally different for that fa¬ 
cility compared to those specified in 
the Development Document. If such 
fundamentally different factors are 
found to exist, the Regional Adminis¬ 
trator or the State shall establish for 
the discharger effluent limitations in 
the NPDES permit either more or less 
stringent than the limitations estab¬ 
lished herein, to the extent dictated 
by such fundamentally different fac¬ 
tors. Such limitations must be ap¬ 
proved by the Administrator of the 
Environmental Protection Agency. 
The Administrator may approve or 
disapprove such limitations, specify 
other limitations, or initiate proceed¬ 
ings to revise these regulations. 

The following limitations establish 
the quantity or quality of pollutants 
or pollutant properties controlled by 
this paragraph which may be dis¬ 
charged from the manufacture of or¬ 
ganic active ingredients by a point 
source subject to the provisions of this 
paragraph after application of the 
best practicable control technology 
currently available: 


Effluent limitations 


Average of dally 

Effluent Maximum for values for 30 
characteristic any 1 day consecutive days 

Bhal) not 
exceed— 


COD_ 13.000 9.0000 

BOD5. 7.400 1.6000 



Effluent limitations 

Effluent 

characteristic 

Maximum for 
any 1 day 

Average of daily 
values for 30 
consecutive daya 
shall not 
exceed- 

TSS.. 

Pesticide 

6.100 

1.8000 

chemicals. 

.010 

.0018 

PH... 

(’) 

<*> 


•Within the range 6.0 to 9.0. 

Nor*.—Metric units: Kilogram/1.000 kg of pesti¬ 
cide chemicals; English units: Pound/1,000 lb of 
pesticide chemicals. 

Subpart B —Matallo-Organic Pesticide 

Chemicals Manufacturing Subcate¬ 
gory 

{455.30 Applicability; description of the 
metallo-organic pesticide chemicals 
manufacturing subcategory. 

The provisions of this subpart are 
applicable to discharges resulting from 
the manufacture of metallo-organic 
active ingredients containing mercury, 
cadmium, arsenic, or copper. The man¬ 
ufacture of intermediates used to man¬ 
ufacture the active ingredients are ex¬ 
cluded from coverage by this subpart. 

§455.31 Specialized definitions. 

(a) “Metallo-organic active ingredi¬ 
ents’* means carbon containing active 
ingredients containing one or more 
metallic atoms in the structure. 

§ 455.32 Effluent limitations guidelines 
representing the degree of effluent re¬ 
duction attainable by the application of 
the best practicable control technology 
currently available. 

In establishing the limitations set 
forth in this section. EPA took into ac¬ 
count all information it was able to 
collect, develop and solicit with re¬ 
spect to factors (such as age and size 
of plant, raw materials, manufacturing 
processes, products produced, treat¬ 
ment technology available, energy re¬ 
quirements and costs) which can 
affect the industry subcategorization 
and effluent levels established. It is 
possible, however, that data which 
would affect these limitations have 
not been available and, as a result 
these limitations should be adjusted 
for certain plants in this industry. An 
individual discharger or other interest¬ 
ed person may submit evidence to the 
Regional Administrator (or to the 
State, if the State has the authority to 
issue NPDES permits) that factors re¬ 
lating to the equipment or facilities in¬ 
volved, the process applied, or other 
such factors related to such discharger 
are fundamentally different from the 
factors considered in the establish¬ 
ment of the guidelines. On the basis oi 
such evidence or other available infor¬ 
mation, the Regional Administrator 
(or the State) will make a written find* 
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ing that such factors are or are not 
fundamentally different for that fa¬ 
cility compared to those specified in 
the Development Document. If such 
fundamentally different factors are 
found to exist, the Regional Adminis¬ 
trator or the State shall establish for 
the discharger effluent limitations in 
the NPDES permit either more or less 
stringent than the limitations estab¬ 
lished herein, to the extent dictated 
by such fundamentally different fac¬ 
tors. Such limitations must be ap¬ 
proved by the Administrator of the 
Environmental Protection Agency. 
The Administrator may approve or 
disapprove such limitations, specify 
other limitations, or initiate proceed¬ 
ings to revise these regulations. 

The following limitations establish 
the quantity or quality of pollutants 
or pollutant properties controlled by 
this paragraph which may be dis¬ 
charged from the manufacture of me- 
tallo-organic active ingredients by a 
point source subject to the provisions 
of this paragrah after application of 
the best practicable control technol¬ 
ogy currently available: There shall be 
no discharge of process waste water 
pollutants to navigable waters. 

Subpart C—Pesticide Chemicals For¬ 
mulating and Packaging Subcate¬ 
gory 

§455.40 Applicability; description of the 
penticide chemicals formulating and 
packaging subcategory. 


RULES AND REGULATIONS 

The provisions of this subpart are 
applicable to discharges resulting from 
all pesticide formulating and packag¬ 
ing operations. 


§455.41 Specialized definitions. 

[Reserved] 

§ 455.42 Effluent limitations guidelines 
representing the degree of effluent re¬ 
duction attainable by the application of 
the best practicable control technology 
currently available. 

In establishing the limitations set 
forth in this section, EPA took into ac¬ 
count all information it was able to 
collect, develop and solicit with re¬ 
spect to factors (such as age and size 
of plant, raw materials, manufacturing 
processes, products produced, treat¬ 
ment technology available, energy re¬ 
quirements and costs) which can 
affect the industry subcategorization 
and effluent levels established. It is 
possible, however, that data which 
would affect these limitations have 
not been available and, as a result, 
these limitations should be adjusted 
for certain plants In this industry. An 
individual discharger or other interest¬ 
ed person may submit evidence to the 
Regional Administrator (or to the 
State, if the State has the authority to 
issue NPDES permits) that factors re¬ 
lating to the equipment or facilities in¬ 
volved, the process applied, or other 
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such factors related to such discharger 
are fundamentally different from the 
factors considered in the establish¬ 
ment of the guidelines. On the basis of 
such evidence or other available Infor¬ 
mation. the Regional Administrator 
(or the State) will make a written find¬ 
ing that such factors are or are not 
fundamentally different for that fa¬ 
cility compared to those specified in 
the Development Document. If such 
fundamentally different factors are 
found to exist, the Regional Adminis¬ 
trator or the State shall establish for 
the discharger effluent limitations in 
the NPDES permit either more or less 
stringent than the limitations estab¬ 
lished herein, to the extent dictated 
by such fundamentally different fac¬ 
tors. Such limitations must be ap¬ 
proved by the Administrator of the 
Environmental Protection Agency. 
The Administrator may approve or 
disapprove such limitations, specify 
other limitations, or initiate proceed¬ 
ings to revise these regulations. 

The following limitations establish 
the quantity or quality of pollutants 
or pollutant properties controlled by 
this paragraph from the formulation 
and packaging of pesticides by a point 
source subject to the provisions of this 
paragraph after application of the 
best practicable control technology 
currently available: There shall be no 
discharge of process waste water pol¬ 
lutants to navigable waters. 

[FR Doc. 78-11095 Piled 4-24-78; 8:45 am] 
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would you 
like to know 

if any changes have been made in 
certain titles of the CODE OF 
FEDERAL REGULATIONS without 
reading the Federal Register every 
day? If so, you may wish to subscribe 
to the LSA (List ofCFR 
Sections Affected) the "Federal 
Register Index," or both. 

LSA (List of CFR Sections Affected) 

$ 10.00 

per year 

The LSA (List of CFR Sections 
Affected) is designed to lead users of 
the Code of Federal Regulations to 
amendatory actions published in the 
Federal Register, and is issued 
monthly in cumulative form. Entries 
indicate the nature of the changes. 


Federal Register Index 


$8.00 

per year 


Indexes covering the 
contents of the daily Federal Register are 
issued monthly, quarterly, and annually. 
Entries are carried primarily under the 
names of the issuing agencies. Significant 
subjects are carried as cross references. 


A finding aid is included in each publication which lists 
Federal Register page numbers with the date of publication 

in the Federal Register. 

Note to FR Subscribers: FR Indexes and the 
LSA (List of CFR Sections Affected) will continue 
to be mailed free of charge to regular FR subscribers. 


Mail order form to: 

Superintendent of Documents. U S. Government Printing Office. Washington. DC 20402 


There »s enclosed $_ 


. for . 


. subscnption(s) to the publications checked below: 


... LSA (LIST OF CFR SECTIONS AFFECTED) ($10 00 a year domestic; $12 50 foreign) 
— FEDERAL REGISTER INDEX ($8 00 a year domestic; $10 00 foreign) 
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